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days later (July 31, 1978) the tax-
payer sold its inventory, equipment
and fixtures to Websters of Wiscon-
sin, Inc.

Martens Marts, Inc., left its Wiscon-
sin seller's permit in the Spencer
premises with the instructions for
the new owner to surrender it to the
Wisconsin Department of Revenue.
A representative of the new owner
testified that the permit was mailed
to the department in an envelope
addressed to an unspecified
Madison, Wisconsin address on the
morning of July 31, 1978. The letter
was sent by ordinary mail, had a re-
turn address on it, and it was not re-
turned by the Postal Service.

A supervisor of the Department of
Revenue, who supervises the
closeout of seller's permits, testified
that the department had no record
of receiving the permit.

The sole issue for the Commission to
determine was whether the taxpayer
properly surrendered its seller’s per-
mit prior to the sale of its business
fixtures and equipment so as to
qualify for the occasional sales ex-
emption in s. 77.54 (7), Wis. Stats.
Section 77.51(10)} (a) provides in
part: “No sale of any tangible per-
sonal property or taxable service
may be deemed an occasional sale
it at the time of such sale the seller
holds or is required to hold a selier’s
permit . . .".

The Commission held that the tax-
payer did not effectively surrender
its seller’s permit on July 31, 1978.
Thus, it did not qualify for the occa-
sipnal sale exemption contained in
5. 77.54 (7), Wis. Stats., as defined
in . 77.51(10) (a), and its gross
receipts from the sales of business
equipment and fixtures on July 31,
1978 were subject to the sales tax.

The taxpayer has not appealed this
decision.

Miss Wisconsin Pageant, Inc. vs.
Wisconsin Department of Revenue
{Wisconsin Tax Appeals Commis-
sion, July 8, 1980) . The issue in this
case was whether this once-a-year
event, the Miss Wisconsin Beauty
Pageant, qualifies for the occasional
sale exemption provided under
s. 77.54 (7). Wis. Statutes, as de-
fined in 5. 77.51(10) (c). Wis.
Statutes.

The Miss Wisconsin Pageant is held
to select a young Wisconsin woman
to the Miss America Pageant and to

provide a vehicle for young women
to win educational scholarships. The
1978 pageant was held in Oshkosh
from the 18th to the 25th of June. It
consisted of preliminary judging on
Wednesday, Thursday and Friday
and the final judging and selection
on Saturday.

The pageant hired an eleven piece
orchestra to perform all 4 evenings
and the eleven musicians, who were
all union members, were paid ap-
proximately $3,000. They were all
part-time musicians holding other
full-time employment in the Oshkosh
area.

Section 77.51{10) {c), Wis. Stat-
utes, which defines exempt "‘occa-
sipnal sales” provides in part that
such exempt sales of admissions
must be 1o an event ‘‘not involving
professional entertainment’.

The Tax Appeals Commission found
the use of an eleven piece orchestra
constituted professional entertair-
ment within the intent and meaning
of 5. 77.51(10) (c}. Therefore, the
occasicnal sale exemption in
s. 77.54 (7), Wis. Statutes, did not
apply to this event.

The taxpayer has appealed this de-
cision to Circuit Court.

North-West Services Corporation
and North-West Telephone Co. vs.
Wisconsin Department of Revenue
(Wisconsin Tax Appeals Commis-
sion, May 22, 1980). North-West
Telephone Company (hereinafter
NW Telephone) is a public utility
regulated by the Wisconsin Public
Service Commission primarily en-
gaged in providing telephone ser-
vices 1o customers. Northwest Ser-
vices Corporation (hereinafter NW
Services) is a wholly owned subsidi-
ary of NW Telephone and is en-
gaged in the business of purchasing,
selling and renting PBX equipment
and other items.

“PBX’" equipment is an acronym for
“private branch exchange". It is an
arrangement of equipment, situated
on a customer's premises, consist-
ing of a switchboard with an operat-
ing telephone, telephones con-
nected with the switchboard, and
connected by trunks with a central
office, providing for intercommuni-
cation between these telephones,
and for communication with the
general exchange system for toll
service. Telephone communication
is thereby provided between the sta-

tions internal to the system and to
the outside general exchange and
long-distance telephone system.

NW Telephone leased (did not sell)
its PBX equipment to its customers
(ex., tactories, hospitals, schools
and hotels) under standard written
jeases. NW Telephone was, by Pub-
lic Service Commission rule, prohib-
ited from selling its PBX equipment
to its customers. NW Telephone ac-
counted for these lease payments of
PBX equipment separately from
other charges to its customers, as
required by the Federal Communi-
cations Commission's system of ac-
counts, and collected sales tax on
such payments. After a lease agree-
ment expires or is otherwise termi-
nated, NW Telephone removes and
repossesses the PBX equipment
covered by a lease. If a lease has not
expired, the customer is required
under the written agreement to pay
for the full unexpired portion of the
lease agreement.

NW Telephone's PBX equipment
competitors (including Executone,
RCA and Satterfield Electronics)
both soid and leased PBX equip-
ment to NW Telephone’s customers.
NW Telephone obtained the PBX
equipment which it leased to its cus-
tomers in 2 ways: (a) by purchasing
the equipment from wholesalers
outside Wisconsin; and (b) by leas-
ing the equipment from NW Ser-
vices. In so acquiring PBX equip-
ment, NW Telephone did not pay
gither a sales or use tax.

NW Services leased all of its PBX
equipment to NW Telephone under
standard written lease agreements
and did not collect sales taxes on
the proceeds of these leases until
April or May of 1975 when it began
paying sales tax on the proceeds of
these leases. After a lease agree-
ment expired, NW Telephone was
required to return to NW Services
the PBX equipment covered by the
agreement.

Because it is a public utility,
s. 196.19, Wis. Stats., requires NW
Telephone to file with the Public Ser-
vice Commission schedules showing
all rates, tolls and charges in effect
for any service pertormed by it
within Wisconsin. In the schedules
filed by NW Telephone covering the
period under review, rates are es-
tablished for what is identified as
“Private Branch Exchange Ser-
vices”" (emphasis added).
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Issues for determination in this
case:

1. The central issue to these
cases is whether NW Telephone’s
furnishing PBX equipment to its cus-
tomers constituted (a) the rental of
tangible personal property subject
to the sales tax unders. 77.52 (1),
Wis. Stats., or (b} the providing of a
taxable service under 5. 77.52
{2) (a) 4, Wis. Stats. The Commis-
sion found this constituted a rental
of tangible personal property.

2. Did the purchases of PBX
equipment by NW Services and the
equipment's subsequent rental by
NW Services to NW Telephone con-
stitute a “'sale at retail’’ under the
definition contained in
s, 77.51(4) (intro), Wis, Stats., or
a purchase from a ‘‘retailer’” under
s. 77.51(7), Wis. Stats., for pur-
poses of imposition of the sales and
use tax under ss. 77.52(1) and
77.53(1), Wis. Stats,? The Com-
mission found these were purchases
and sales for resale not subject to
the sales and use tax.

3. Did the purchases of PBX
equipment by NW Telephone from
wholesalers outside Wisconsin con-
stitute purchases from a “‘retailer”
under the definition of 5. 77.51(7),
Wis. Stats., for purposes of imposi-
tion of the use tax under s. 77.53
(1), Wis. Stats.? The Commission
found these were also purchases for
resale not subject to the 4% tax.

The department has appealed this
decision to Circuit Court.

Rice Insulation, Inc. vs. Wisconsin
Department of Revenue (Wiscon-
sin Tax Appeals Commission, June
12, 1980). The taxpayer had its
principal pltace of business in Mil-
waukee where it was engaged as an
insulation distributor and insulation
contractor.

In a written document dated Novem-
ber 22, 1972 between the taxpayer
and an exempt hospital {St. Michael
Hospital of Franciscan Sisters in Mil-
waukee), the taxpayer agreed to
provide the hospital with insulation
materials and with the labor to install
such materials. The document spec-
ified that $11,258 would be paid to
the taxpayer by the hospital for the
materials. Change ordersin 1873 re-
duced the order tor materials by
$628 and increased the order by
$1,351. The hospital's purchase or-
ders for the materials indicated the
purchases were exempt from the

sales and use tax. The maiterials
were invoiced to and delivered to the
hospital, and the hospital paid the
taxpayer in 4 payments,

The taxpayer purchased the materi-
als for this job without tax, claiming
they were purchased for resale, by
furnishing resate certiticates 1o sup-
pliers, Taxpayer purchased the ma-
terials without tax knowing that it
would sell the materials to the hospi-
tal for its addition and renovation.
The taxpayer instalied and applied
these insulation materials it sold to
the hospital. The materiais were a
proprietory mix of mineral fibers
conveyed through a hose, wetted
with a nozzle at the end of the hose,
and applied to a surface.

The Commission found the following
questions must be answered: (1) Is
the taxpayer a ‘'contractor’’ or
““subcontractor’”’ for purposes of
s. 77.51(18), Wis. Stats.? and,
{2) Is the taxpayer liable for use tax
on these insulation materials?

The Commission found the taxpayer
was a subcontractor who purchased
and was the consumer of tangible
personal property used by it in real
property constructiontactivities and
use tax applies to the sate of the ma-
terials used by it. 1t also found under
s. 77.51(18) the contractor did not
lssue proper resale certificates be-
cause it had sound reason to believe
it would sell the materials to custom-
ers for whom it would perform real
property construction activities in-
volving the use of the materials, In
addition it found the taxpayer liable
for the use tax under s. 77.53 (1),
Wis. Statutes, on its purchases of
materials which it sold and later in-
stalled in a hospital exempt from
sales and use tax under
s. 77.54 (8a).

The taxpayer has appealed this de-
cision to Circuit Court,

Frank A. Teskie, D/B/A Teskie &

Teskie vs. Wisconsin Department
of Revenue (Wisconsin Tax Ap-
peals Commission, May 22, 1980) .
The taxpayer is a commercial fisher-
man, licensed by both Wisconsin
and Michigan, who uses his vessel
for commercial fishing operations in
Lake Michigan and Green Bay. The
vessel used to pursue this business
is 37 feet long and 10 net tons. The
sole issue in the case was whether
the exemption in s. 77.54 (13},
Wis. Statutes, applies to a vessel of

10 net tons, ang its accessories, at-
tachments, parts and fuel therefore.

The Commission held that the sales
and use tax exemption in
s. 77.54 (13) applies to vessels and
barges with the following
characteristics:

1. Must be used for commercial
purposes;

2. Must be of 50-ton burden or
over; and

3. Must be primarily engaged in
interstate or foreign commerce or in
commercial fishing.

The Commission found the taxpayer
has not demonstrated that he
comes within the clear language of a
tax exemption statute. Therefore,
his purchases of radar equipment
and a diesei engine for a fishing ves-
sel of 10 net tons are subject to the
4% tax.

The taxpayer has not appealed this
decision.

Wisconsin Bridge and iron Com-
pany vs. Wisconsin Department of
Revenue (Wisconsin Tax Appeals
Commission, May 22, 1980). The
principal question in this case was
whether the Wisconsin Bridge and
Iron Company was engaged in man-
ufacturing as detined in
s. 77.51(27), Wis. Stats., and was
therefore exempt from use taxes
under s. 77.54(6) (a). The Com-
mission concluded that, under these
statutes and in light of the undis-
puted facts, the machinery used by
the taxpayer was exernpt from the
Wisconsin sales and use tax.

The taxpayer was engaged in the
purchase of raw steel having various
shapes and varying in weight from 6
pounds to 730 pounds per square
foot, and from 10 feet to 60 feet in
length. The machines involved were
used to punch, drill, weld, fit, tack
and/or stiffen the raw structural
steel taken from inventory, depend-
ing on the particular design and use
of the finished product.

All of the finished products pro-
duced by the taxpayer are designed
for specific purposes. Typically, de-
talled drawings are made of every
piece that is to be produced for a
project. The finished products pro-
duced are used in some sort of
structure; like a building, bridge,
conveyor, hopper, tank silo, stack,
racks or rack buildings.
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After being processed by it, the raw
structural steel has different dimen-
sions and configurations than it had
at the beginning of the process. Oil
and other lubricants, including shot
blast and paint, are added to the
steel. The raw structural steel which
it purchases has no practical use in
the form purchased. The purpose of
its operations is to produce a fin-
ished product which, unlike the raw
structural steel it purchases, has a
specific designation or use for its
customers.

The raw structural steel purchased is
generally referred to as structural
bars and plate mill products. The
specific names given to the various
raw materials are wide tlange sec-
tions, channels, angles, bars, plate,
tubing and pipe. The finished prod-
ucts produced are designated by
specific design drawings and vari-
ously called beams, columns, girds,
surlings, sag rods, brace rods,
praces, base piates, girders,
trusses, hoppers, silos, and
conveyors.

The Commission found that this pro-
cess is popularly regarded among
persons familiar with the industry as
“manufacturing’’, and that the com-
pany produces by machinery a new
article with a different form, use and
name from existing materials. There-
fore, it was engaged in manufactur-
ing as defined under s. 77.51(27),
Wis. Stats.

Another issue in the case was
whether the use tax imposed under
s. 77.53(1) is imposed on the tax-
payer’'s raw materials committed to
various construction jobs. The Gom-
mission found that under the provi-
sions of ss. 77.53(12), 77.61(16)
and 77.54(2) the taxpayer is sub-
ject to the use tax, unless it is other-
wise exempt, on the raw materials it
commits to its various jobs at the
time it commits the materials to the
jobs.

The final issue was whether the tax-
payer's claim for refund for a re-
tailer’'s discount on use tax was
timely filed within the period of limi-
tation contained in 5. 77.59(4).
The Commission found the tax-
payer’s claim for refund dated June
26, 1975 for a retailer's discount on
use tax for taxable year 1970 was
not timely filed.

The department has not appealed
this decision.

The Wisconsin Electric Railway
Historical Society vs. Wisconsin
Department of Revenue (Wiscon-
sin Tax Appeals Commission oral
decision of June 18, 1980) . The is-
sue in this case was whether the sale
of tickets for a ride on a trolley car
was subject to the sales tax under
8. 77.52(2) (a) 2 as the sale of ad-
missions to an amusement, en-
tertainment or recreational event or
nontaxable as admissions to a mu-
seurn of history.

The Society is a nonstock, non-
profit corporation dedicated to the
preservation of the electric railway.
The museum consists in part of a de-
pot where various newspaper clip-
pings and trolley car artifacts are
displayed, and includes a yard
where 33 trolley cars are being re-
stored. Five ot the cars are
operational.

The museum also furnishes rides on
trolley cars over 7% miles of track
owned by the Village of East Troy.
The rides are given on Saturdays,
Sundays and holidays from May
through December. No admission is
charged to tour the depot or yard,
but an admission is charged for the
ride. Lectures about the history of
trolley cars are given on each trolley
run.

The Commission found that the pur-
pose of the rides was primarily edu-
cational although entertainment
played a part. Therefore, the charge
for the ride on the trolley was not
taxable because it was an admission
to a museurn,

The department has not appeaied
this decision.

GIFT TAX

Dolores Haas and Robert W. Kes-
senich, Donees, and the Estate of
Katherine H. Kessenich, Donor, vs.
Wisconsin Department of Revenue
(Tax Appeals Commission, Dockets
Nos. G-6896 & G-6897, June 30,
1980) . This case involves an appeal
by Dolores Haas and Robert W.
Kessenich, donees, and the estate
of Katherine H. Kessenich, donor,
{taxpayers) from assessment of gift
tax and interest by the Wisconsin
Department of Revenue (depart-
ment) . The sole issue was whether
the department’s assessments are
barred by the statute of limitations
under section 72.81 of the 1867
Wisconsin Statutes.

On December 31, 1968, Katherine
H. Kessenich made 2 types of trans-
fers to her niece, Dolores Haas, and
her nephew, Robert Kessenich. She
gave to each (1) real property and
common stock in exchange for the
private annuity obligation that each
donee would pay her $6,005.54 per
year for her life; and (2) a gift of
other property with a value of
$20,425.75.

Timely 1968 Wisconsin gift tax re-
ports were filed in 1969 by the niece
and nephew and by Katherine H.
Kessenich covering the second
group of gifts ($20,425.75 of value
to each donee) . The gift tax reports
did not include any reference to the
transfers in exchange for the annui-
ties. The exciusion of these transfers
from the report was not with willful
intent to defeat or evade gift tax.
These transfers were not included,
under the good faith belief that the
transfers were not gifts but were
equa! exchanges of value. This be-
lief was based on the value of the
annuities computed under provi-
sions of the Internal Revenue Code
whereby the transfers were of equal
value and there were no gifts. How-
ever, the value of the annuities ex-
ceeded the property transterred
under the method of valuation re-
quired under Wisconsin Statutes.
Thus, gifts had been made under
Wisconsin law, and on April 28,
1978 (about 9 years and 4 months
after the transters) , the department
issued gift tax assessments covering
the transfers involving the annuities.
The assessments were appealed on
the grounds that they were barred
by the statutes of limitations.

At the time the transfers in contro-
versy were made, Wisconsin's gift
tax statute, s. 72.81, 1967 Wis.
Stats., required the filing of a gift tax
report by April 15 of each year fol-
lowing the year in which “any trans-
fers’” by gift between a donor and a
donee exceeded $1,000. The re-
ports were required to be on forms
prescribed by the department and
were required to disclose such infor-
mation required on the forms. Any
gift tax due was payable by April 15
by the donee. The taxpayers com-
plied with these statutes in 1969 re-
garding the transfers which they
knew were gifts. They did not in-
clude information on the reports
about the annuity transfers which
they believed in good faith were not
gifts under the Wisconsin gift tax
law.
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Section 72.81 (4} of the 1967 Wis-
consin Statutes provided that “'As
soon as practicable after the report
is filed, but within 3 years thereafter,
the department . . . shall audit it
and assess any additional tax that
may be due”. However, Section
72.81(5) of the 1967 statutes also
provided that income tax laws re-
garding assessment of taxes not in
conflict with the gift fax statutes
shall apply.

Section 71.11(21) (c) of the 1967
income tax statutes allowed the de-
partment to assess additional gift
taxes beyond the 3-year gift tax
statute of limitations period when a

person “has failed to file any . . .
tax return’ tor the year in question.
Since a report was filed in 1968, the
taxpayers contend the 3-year stat-
ute of limitations began to run in that
year.

The department ctaimed that it was
not barred from assessing by sec-
tion 71.11(21) {c), 1967 Statutes,
because, although taxpayers each
filed a 1968 gift tax report, they did
not list the disputed transfers on
those reports, as required by
s. 72.81(2), 1967 Statutes, s0 the
statute of limitations never began
running on those transfers. The de-
partment also asserted that the in-

come tax statute applies only it it
does not conflict with the gift tax
statute. if there is a conflict, the gift
tax statute controls. The depart-
ment claimed there was a conflict;
therefore s. 71.11(21) (c), 1967
Statutes, did not apply and the as-
sessments were properly made.

The Commission concluded that the
department’s assessments of gift
tax were barred by the statute of
limitations under s, 72.81, 1967
Wis. Stats.

The department has appealed this
decision to Circuit Court.




	SALES AND USE TAX CON'T.
	Martens Marts, Inc.
	Miss Wisc. Pageant, Inc.
	North-West Services Corp.
	Rice Insulation, Inc.
	Frank Teskie d/b/a Teskie & Teskie
	Wis. Bridge & Iron Company
	Wis. Electric Railway Historical Society

	GIFT TAX
	Dolores Haas & Robert Kessenish


