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TWELVE NEW COUNTIES
ADOPT COUNTY TAX

On April 1, 1991, the 1/2% county sales and
use tax began in twelve new counties:
Bayfield, Chippewa, Crawford, Dane, Dou-
glas, Iron, Jefferson, Kenosha, Milwaukee,
Ozaukee, Pepin, and Washburn. Previously,
28 other counties had adopted the county
tax. The December 1990 Tax Report in-
cluded with Wisconsin Tax Bulletin 10
(January 1991) explains how this county
tax applies to retailers and other persons,
and lists all 40 counties with the county
sales and use tax.

Onpages21and 22 of this Bulletinis a copy
of the March 1991 Tax Report, sent in late
March to all retailers who have a seller’s
permit. It also lists the 40 counties with the
county sales and use tax.
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The Department of Revenue uses informa-
tion from the federal Internal Revenue Ser-
vice, other states’ revenue departments,
Wisconsin state agencies, and various other
sources to identily individuals who are re-
quired to file a Wisconsin income tax return
but have failed to do so.

Individuals identificd as nonfilers are sent
letters requesting them to file returns or
explain why returns are not required to be
filed.

For persons failing to file timely returns, a
penalty of up to 25% of the tax may be
imposed if negligence is involved. A fraud
penalty of 100% of the tax may be imposed
if there was an intent to defeat or evade the
tax. In addition, delinguent interest accrues
at the rate of 18% per year until the tax is
paid.

A person convicted of willfully failing o
file a return is guilty of a misdemeanor and
may be fined up to $10,000 and imprisoned
for up to nine months.
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CUSTOMS PROJECT
UNVEILS UNREPORTED
USE TAX

The Department of Revenue is working on
a"*Customs Project” that will affect taxpay-
ers throughout the entire state. Records at
the U.S. Customs offices were reviewed to
determine taxpayers who have brought valu-
able items into this country from abroad.
These taxpayers may be subject to Wiscon-
sin Use Tax on these purchases.

Oncealistoftaxpayers wascompiled using
Customs records through December 31,
1989, an initial letter was mailed to the
taxpayers, advising them of a possible Use
Tax and how to file and report the tax due
on these purchases. For those taxpayers
who did not respond to the initial request, a
second letter was mailed.

Taxpayers who fail to respond to either
letter will be assessed, based on values
determined by the Customs records.

VOICE RESPONSE UNIT
ANSWERS REFUND
INQUIRIES

In March 1991, an automated voice re-
sponse unit (VRU) began answering tele-
phone calls to the department’s refund in-
quiry telephone number, (608) 266-8100.

Callers with touch-tone telephones will be
prompted toenter their social security num-
ber and the dollar amount of the refund
claimed on their return. Callers with rotary
or push-button rotary (pulse) telephones
will be transferred by the YRU to a depart-
ment employe for assistance.

Rotary and push-buiton rotary callers may
getassistance during regular business hours
(7:45am.to4:15p.m, on workdays), while
touch-tone callers may get assistance from
6:00 a.m. to 1:00 a.m, seven days a week.

If the VRU does not have enough informa-
tion from the taxpayer or the department’s
computer income tax history file torespond
to the inquiry, employe intervention is re-
quired. Callers phoning during business

hours will automatically be transferred toa
department employe for assistance. Callers
phoning outside business hours will be given
atelephone number andhours during which
they may call for assistance.

Taxpayers should wait at least 10 weeks
afier filing their income tax return or home-
stead credit claim before inquiring about a
refund. Those filing a “quick refund” tax
return should wait at least 6 weeks.

Taxpayers who prefer o write to the de-
partment about a refund rather than calling
may write to: Wisconsin Department of
Revenue, Post Office Box 8903, Madison,
WI 53708. The inquiry should include the
taxpayer's name, social security number,
spouse’s name and social security number
if married, address, approximate date the
return or claim was filed, the amount of the
refund if known, and a daytime telephone
number.

FEDERAL PROVISIONS
PERTAINING TO
MILITARY SERVICE

IN THE MIDDLE EAST
APPLY FOR WISCONSIN

Combat Pay Exclusion For federal tax
purposes, enlisted members of the Armed
Forces may exclude from gross income all
pay received for any month which they
served any part of in a combat zone. The
exclusion available to commissioned offic-
ers is limited to $500 per month (IRC Code
sec. 112). (Note: Areas of the Middle East
were not designated by the President as
combat zones until January 17, 1991. Thus
this provision does not apply to military
pay reported on 1990 calendar year income
tax returns.)

The starting point for determining Wiscon-
sin taxable income is federal adjusted gross
income. Since there is no modification for
combat pay in Wisconsin law, combat pay
which is excludable from gross income for
federal tax purposes is also excludable for
Wisconsin,

Extension of Time For Filing Returns
For federal purposes, Armed Forces mem-

bers and civilians serving in support of the
Armed Forces qualify for an extension for
filing retumns if:

1. they served in the Persian Gulf Desert
Shield area during the period August 2,
1990 to January 17, 1991, or

2. they serve in a designated combat zone
after January 16, 1991, or

3. they are hospitalized either inside or
outside the United States as a result of
an injury received while serving in a
combat zone.

The extension is for the period of service in
the combat zone or hospitalization, plus
180 days, except that no more than 5 years
of hospitalization inside the United States
may be taken into account. This extension
is also available to such taxpayer’s spouse
who wishes te file a joint return, except that
anextension isnotavailable tothe taxpayer’s
spouse while the taxpayer is hospitalized
inside the United States (IRC Code sec.
7508 as amended by 1991 H.R. 4, January
31, 1991).

Section 71.03(7), Wis. Stats., (1989-90),
provides that any extension of time granted
by law or by the Intemnal Revenue Service
for filing the federal return also extends the
time for filing the corresponding Wiscon-
sin return. Thus, the federal extension of
time to file provisions of IRC Code sec.
7508 also apply for Wisconsin, A taxpayer
who qualifies for this extension should at-
tach an explanatory statement to the Wis-
consin return when filed.

WISCONSIN LEGISLATURE
ENACTS “DESERT
SHIELD/STORM” LAWS

As atesult of recent legislation (1991 Wis-
consin Acts 2 and 3, enacted March 13,
1991), various Wisconsin tax benefits have
become available to ceriain persons who
participated in Operation Desert Shield or
Operation Desert Storm,

Under 1991 Wisconsin Act 2, to the extent
included in federal adjusted gross income,
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a member of a reserve component of the
U.S. Amed Forces may subtract all or a
portion of basic, special, and incentive pay
income or compensation received from the
federal government for services performed
for Operation Desert Shield or Operation
Desert Storm in the Desert Shield or Desert
Storm theater of operations {*‘theater”).

“Services performed for Operation Desert
Shield or Operation Desert Storm™ means
service in a unit of the U.S. Armed Forces
if the service is performed by a person who
is a member of a reserve component of the
U.S. Armed Forces and is activated for
Operation Desert Shield or Operation Desert
Storm, and the service occurs during the
period that there is in effect a designation
by the President of the United States that
the service is partof Operation Desert Shield
or Operation Desert Storm.

The subtraction is limited to $500 permonth
for a commissioned officer. There is no
limitation for a person below the grade of
commissioned officer.

For persons eligible for the subtraction, no
penalty or interest that has been imposed by
the department under Subchapter XII of
Chapter 71 of the Wisconsin Statutes will
accrue while the taxpayer is in the theater
and for 180 days after the taxpayer leaves
the theater.

The second new law, 1991 Wisconsin Act
3, provides that for the 1990 taxable ycar
(1990 tax returns), certain persons are ex-
empt from interest during the period of time
an extension for filing a Wisconsin tax
return is in effect, The exemption from
interest applies to the following:

(a) Persons who served in support of Op-
eration Desert Shield, Operation Desert
Storm, or a successor operation, in the
United States.

(b) Persons who served in Egypt, Israel,
Diego Garcia, or Germany.,

(¢) Persons who qualify for a federal exten-
ston of time to file under IRC Code sec.
7508 (extension due to service in a
combat zone)}, who served outside the
United States becanse of their partici-

pation in Operation Desert Shield, Op-
eration Desert Storm, or a successor
operation, in the theater,

INDEX INCLUDED
IN THIS ISSUE

Once each year the Wisconsin Tax Bulletin
includes an index of articles, tax releases,
court cases, private letter rulings, and other
materials that have appeared in past Bulle-
tins. The index for issues 1 to 70 can be
found on pages 23 to 42 of this Bulletin.

SPEAKERS BUREAU

The department’s Speakers Bureau pro-
vides speakers to professional organiza-
tions and community groups throughout
Wisconsin. I you would like a speaker to
address your group, please call the Speak-
ers Bureau at (608) 266-8640.

Subjects that may be discussed include
updates on income, corporate, sales, and
withholding tax laws, audit procedures,
common taxpayer errors, how tax laws
apply 0 exempt organizations, sales tax
problems of contractors or manufacturers,
homestead credit, etc.

There is no charge for services provided by
the Speakers Burecau.

AUTOMATIC EXTENSION
UNTIL SEPTEMBER 15, 1991,
FOR APRIL AND MAY
FISCAL FILERS TO PAY
RECYCLING FEE

Taxpayers with fiscal years ending in April
or May of 1991 will be granted an auto-
matic extension until Sepiember 15, 1991,
10 pay the new Wisconsin recycling fee. In
mid-April 1991, the department will send
letters o approximately 300 taxpayers with
fiscal years ending in April or May who
may be subject to the recycling fee, advis-
ing them of this automatic extension.

The recycling fee, which first applies to
taxable years ending after April 1, 1991, is
payable on or before the due date, or ex-
tended due date, of the taxpayer’s Wiscon-
sin franchise or income tax return, The
recycling fee is computed and paid onForm
RF, Wisconsin Recycling Fee.

In lieu of the automatic extension until
September 15, 1991, the due date of the
recycling fee will be extended if the tax-
payerreceives either afederal or Wisconsin
extension for filing its Wisconsin Fran-
chise or income tax return. For example, if
acorporation whose taxable year ends April
30, 1991, receives 2 6-month federal exten-
sion until January 15, 1992, to file its tax
return, its recycling fee will be due January
15, 1992, On the other hand, if that corpo-
ration receives a 30-day Wisconsin exten-
sion until August 15, 1991, 1o file its tax
return, its recycling fee will be due Septem-
ber 15, 1991.

Proposed law changes to the fee that are
currently pending before the Wisconsin
Legislature would apply retroactively to
yearsending after April 1, 1991, and would
significantly affect the Form RF and its
instructions. In view of this pending legis-
lation, the release of Form RF will be de-
layed until the Legislature has completed
action on the proposed recycling fee law
changes.

The department expects Form RF to be
available about mid-Angust and will begin
mailing it to taxpayers who may be subject
10 the fee at that time.

NEED AN EASY WAY TO
RESEARCH WISCONSIN
TAX QUESTIONS?

Subscribe to the Wisconsin Department of
Revenue’s Topical and Court Case Index.
This index will help you find a particular
Wisconsin statute, administrative rule,
Wisconsin Tax Bulletin article or tax re-
lease, publication, Autorney General opin-
ion, or court decision that deals with your
particular Wisconsin tax question.
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The index is divided into two parts. The
first part, called the “Topical Index,” gives
references to alphabetized subjects for the
various taxes. The taxes include individual
income, corporation franchise or income,
sales/use, withholding, gift, estate and in-
heritance, cigarette, tobacco products, beer,
intoxicating liquor and wine, and motor
fuel.

The second part, called the “Court Case
Index,” lists Wisconsin Tax Appeals Com-
mission, Circuit Court, Court of Appeals,
and Wisconsin Supreme Court decisions
by alphabetized subjects for the various
faxes.

The annual cost of this index is $14 per
copy, plus sales tax. Subscribers will re-
ceive the full index upon receipt of the
order, and also an addendum providing
updated information in May 1991. Toorder
your copy of the index, complete the order
blank that appears on page 43 of this Bulle-
tin. The order blank may also be used for
subscribing to the Wisconsin Tax Bulletin
and for ordering the Wisconsin Adminis-
trative Code,

1991 ESTIMATED TAX
REQUIREMENTS FOR
INDIVIDUALS, ESTATES,
AND TRUSTS

Estimated income tax payments are tax
deposits made during the year to prepay the
income tax and minimum tax that will be
due when an income tax return is filed.
Every individual, married couple filing
jointly,estate, or trust (¢xcept trusts subject
to tax on unrelated business income) is
required to pay 1991 Wisconsin estimated
tax if they expect to owe $200 or more on a
1991 Wisconsin income tax retum. Form
1-ES, “1991 Wisconsin Estimated Tax
Voucher,” is filed with each estimated tax
payment.

For calendar year taxpayers, the first esti-
mated tax payment is duc on April 15,
1991. Installment payments are also due on
June 17, 1991, September 16, 1991, and
January 15,1992, For fiscal year taxpayers,
installment payments are due on the 15th

day of the 4th, 6th, and 9th months of the
fiscal year and the 1st month of the follow-
ing fiscal year.

Full-year residents, part-year residents, es-
tates, and trusts are subject to the estimated
tax requirements for 1991. However, an
estate is not required to pay estimated tax
during the first two years of its existence.

If an individval, married couple filing
jointly, estate, or trust does not make the
estimated tax payments when required or
underpays any installment, interest may be
assessed.

EXTENSIONS OF TIME TO
FILE FOR INDIVIDUALS

Any extension of time granied by the Inter-
nal Revenue Service (IRS) for filing a fed-
eral return also extends the time for filing
the corresponding Wisconsin retum, pro-
vided a copy of the federal extension or an
explanatory statement is attached to the
Wisconsin return at the time it is filed. See
the “Federal Provisions ...” article on page
2 of this Bulletin for information about
taxpayers serving in the Middle East.

Taxpayers are allowed the same 10-day
grace period to file a return for Wisconsin
as for the IRS when a federal extension
request is denied. The denial must be at-
tached to the Wisconsin return when filed
in order to be recognized.

In licu of the federal extension, a taxpayer
may request from the Wisconsin Depart-
ment of Revenue a 30-day extension of
time to file a Wisconsin return.

See thearticle titted “Extensions of Time to
File Tax Returns” in Wisconsin Tax Bulle-
tin 70 (page 6) for more information about
extensions.

REMINDERS

DO NOT submit copies of federal exten-
sionrequests to the Departmentof Revenue
at the time the federal request is made.

DO NOT request a Wisconsin extension
when a federal extension is requested.

DO attach a copy of all approved exten-
sions to the corresponding Wisconsin tax
return at the time the Wisconsin retum is
filed.

DO use Wisconsin estimated tax vouchers
(Form 1-ES) to submit Wisconsin exten-
sion payments. Be sure the Form 1-ESis for

the proper year.

TAX KIT SENT TO
WISCONSIN HIGH SCHOOLS

Wisconsin high schoolsreceivedatax kitin
January 1991, to help teachers explain
Wisconsin taxes to students,

The kit was developed by the Wisconsin
Department of Revenue for use in conjunc-
tion with the IRS's Understanding Taxes

Program.

The kit contains a student tax guide which
explains various Wisconsin taxes and pro-
vides problems and instructions for com-
pleting Form 1A and Form WI-Z. It also
includes a teacher’s tax guide and an op-
tional Form 1 problem.

GIFT TAX REPORTS
DUE APRIL 15

A Wisconsin gift tax is imposed upon all
taxable gifts from a donor who isa Wiscon-
sin resident (regardless of the donee’s resi-
dence) and gifts of Wisconsin real estate or
tangible personal property located in Wis-
consin (regardless of where the donor or
donee resides).

1990 Wisconsin gift tax reports must be
filed if the total value of taxable gifts given
in 1990 by one donor (person giving the
gift) to one donee (person receiving the
gift) exceeds $10,000. Gift tax reports of
the donee and donor for 1990 must be filed
by April 15, 1991. A reportdoes not have 10
be filed if the value of the gift is $10,000 or
less.

The donor reports gifts made on Wisconsin
Form 7. On this form, the donor enters the
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description and value of the gifts made to
each donee.

The donee reports gifts received on Wis-
consin Form 6, and includes the description
and value of the gifts received from one
donor. If the donee received taxable gifts
from more than one donor during that year,
the donee must file a separate report of gifts
received from each donor.

The gift tax due is figured on Wisconsin
Form 6. In determining the 1990 gift tax
due, an annual exemption of $10,000 is
allowed for all gifts made during a calendar
year by one donor 0 one donee, Gifis 1o a
spouse are completely exempt from Wis-
consin gift tax. A lifetime personal exemp-
tion of $50,000 is allowed for gifts to lineal
issue (children, grandchildren), lineal an-
cestors (parents, grandparents), the wife or
widow of a son, the husband or widower of
a daughter, an adopted or mutually ac-
knowledgedchild, anda mutually acknowl-
edged parent. There is no lifetime exemp-
tion allowed to other donees.

PROGRAM HELPS
FARMERS AND PROTECTS
WISCONSIN’S FARMLAND

About 24,500 Wisconsin farmers claimed
farmland preservation credits amounting to
$26.6 million in the fiscal year ending June
30, 1990. In addition to providing benefils
averaging $1,085 per claimant, the farm-
land preservation credit program is helping
to protect 8.1 million acres of farmland.

The program distributes benefits to farmers
based on property taxes, income, and other
factors. It protects Wisconsin’s farmland
by encouraging local land use planning and
sound soil conservation practices. Eligibil-
ity for payments is linked to exclusive ag-
ricultural use zoning or a farmland preser-
vation agreement between the farmland
owner and the state,

Participation in the program grew by 568
claimants during the fiscal year ending June
30, 1990 (to 24,542), in part because of a
provision created in 1988 allowing farm-
land owners with preservation agreements

to claim a minimum credit equivalent to
10% of the first $6,000 of property taxes.
Prior to 1989, only participants covered by
zoning restrictions could claim the mini-
mumcredit. This law change spurred greater
interest in the farmland preservation pro-
gram by land owners in parts of the state
without exclusive agricultral zoning. In
the year ending June 30, 1990, about 3,000
farmland owners with preservation agree-
ments claimed the minimum credit.

County-by-county statistics show that 5
counties had more than 1,000 claimants,
led by Dane County with 1,852 partici-
pants, followed by Fond du Lac, Jefferson,
Rock and Iowa Counties, Total farmland
preservation credits exceeded $1 million in
7 counties: Dane, lowa, Fond du Lac, Jef-
ferson, Columbia, Rock, and Dodge.

Statewide, farmland preservation credits
for the year were equivalent to 8.2% of the
total agricultural property taxes paid by
farmland owners. The estimated ratio of
participation in the program was 40.9%
statewide, and there were 5 counties (lowa,
Rock, Fond du Lac, Jefferson, and
Kewauneg) with participation rates in ex-
cess of 85%.

CRIMINAL ENFORCEMENT
ACTIVITIES

Income Taxes

A Tomah farmer has been ordered to serve
four years in prison for violations of Wis-
consin state income tax laws and for theft.

Franz Hellmut Scherreiks, Route 2, Tomah,
was sentenced in Monroe County Circuit
Court, Sparta, by Reserve Judge Karl Peplau
on one count of theft by fraud, one count of
filing a false and fraudulent 1987 Wiscon-
sin income tax return, and one count of
filing a false 1984 Wisconsin homestead
credit claim. Judge Peplan ordered him to
serve four years in prison on each count, 10
be served concurrently.

Scherreiks was charged with selling wa-
tered milk and evading state income taxes
between 1983 and 1987. He entered into a
plea agreement in August 1990.

Filing a false or fraudulent Wisconsin in-
come tax return or homestead credit claim
is a crime punishable by a fine of not more
than $10,000 or imprisonment not to ex-
ceed five years or both. In addition to crimi-
nal penalties, Wisconsin law provides for
substantial civil penalties on the civil tax
liability.

Sales And Use Taxes

A Milwaukee County man has been sen-
tenced to five days in jail and fined $500 for
criminal violation of Wisconsin's sales and
use tax law.

Walter W. Hollenberger, 3805 West
Glenwood Drive, Franklin, was sentenced
in Dane County Circuit Court by Judge
Angela Bartell, after he pled no contest to
one count of filing a false use tax statement
in conjunction with registering a boat that
he had purchased. Judge Bartell fined
Hollenberger $500, ordered payment of
$160 in court costs, and stayed the jail time,
permitting Hollenberger to perform 96 hours
of community service. She also ordered
payment of restitution of $1,750 to the
Wisconsin Department of Revenue.

Hollenberger was charged with reporting
the purchase price of a $70,000 boat, which
he bought from a private party, as $35,000
inan attempt to evade the state sales and use
tax due.

An Appleton man has been fined $500 for
criminal violation of the Wisconsin sales
and use tax law, and two Green Bay men
have been charged with similar violations.

Gordon L. Cummings, 154 Gardners Row,
Appleton, was sentenced in Outagamie
County Circuit Court, Appleton, by Judge
Michael W. Gage afiter he pled no contest to
one count of filing a false sales and use tax
statement in connection with registering a
motor vehicle that he had purchased from a
private party. Judge Gage also ordered
Cummings to pay $160 in court costs.

Cummings was charged with reporting the
purchase price of a motor home as $3,500
instead of $17,800 1o evade $715 in state
sales and use tax.
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Charged in Brown County Circuit Court
were Donald R. Jadin, 3528 Briar Terrace
and Richard Zuidmulder, 1977 Kane Lane,
Green Bay. Zuidmulder was charged with
understating the purchase price of a motor
vehicle he purchased from Jadin in 1989,
and Jadin was charged with understating
the purchase price of a motor vehicle he
purchased in 1988 when they each filed
sales and use tax statements to register the
vehicles.

Filing a false sales or use tax report is a
crime punishable by a fine of not more than
$500 or imprisonment not to exceed 30
days or both, In addition to the criminal
penalty, Wisconsin law provides for sub-
stantial civil penalties on the tax liability.

Fuel Taxes

A Wood County businessman has been
ordered to serve jail time and probation for
criminal violations of the Wisconsin state
fuel tax laws.

Delbert H. Weiler, 11601 Stadt Road,
Marshfield, owner and operator of Weiler
Oil Company, was sentenced in Dane
County Circuit Court, Madison, after he
pled no contest to intentionally withhold-
ing and appropriating special fuel taxes
belonging to the state in excess of $100,000
from July 20, 1984 until November 20,
1987. Judge George Northrup senlenced
Weiler to three years imprisonment, stayed
execution of sentence, and ordered him to
serve cighteen months probation. Under
the conditions of probation, Weiler must
serve six months in jail and pay a $5,000
fine. Weiler paid the outstanding special
fuel tax prior to sentencing.

Theft of state motor fuel or special fuel tax
money is a felony punishable by a fine not
to exceed $10,000 or imprisonment not to
exceed ten years or both when the amount
of the misappropriation exceeds $2,500.

INFORMATION
OR INQUIRIES?

Madison - Main Office
Area Code (608)
Beverage, Motor Fuel,
Cigarette, Tobacco Products ... 266-6701
Corporation Franchise/Income .. 266-3645

Estimated TAXES ..oovvevevereevssressers 266-9940
Fiduciary, Inheritance, Gift ....... 266-1231
Homestead Credit.......cocereeeerennns 266-8641
Individual Income ........ccceuerneen. 266-2486
Property Tax Deferral Loan ......266-1983
Sales, Use, Withholding ............ 266-2776
Audit of Returns: Corporation,

Individual, Homestead ............ 266-2772
APPEAIS ... e s 266-0185
Refunds .....cccovvmverermrsraseessarsesrans 266-8100
Delinquent Taxes ......cccveernreans 266-7879
Copies of Retumns:

Homestead, Individual ............266-2890

AlLOhErS ...oeceerererevererevnserens 266-0678
Forms Request:

TAXPAYETS worervrvssrassreserssssassrrsans 266-1961

Practitioners ........cccocvereeeneeranne 267-2025

District Offices

ADPIELON ....coueereeeerereneennas (414) 832-2727
Eau Claire ......cceiviriinnns (715) 836-2811
Milwaukee ..........cceveenn.n.. (414) 227-4000
DO YOU HAVE
SUGGESTIONS FOR
1991 TAX FORMS?

Do you have suggestions for improving the
Wisconsin tax forms or instructions? Send
your suggestions to the Wisconsin Depart-
ment of Revenue, Director of Technical
Services, Post Office Box 8933, Madison,
WI 53708. Please be specific and send your
suggestions in early, The department ap-
preciates hearing from you and has already
begun preparing forms and instructions for
next year’s filing.

NEW ISI&E DIVISION RULES
AND RULE AMENDMENTS
IN PROCESS

Listed below, under Parts A, B, and C, are
proposed new administrative rules and
amendments to existing rules that are cur-
rently in the rule adoption process. The
rules are shown at their state in the process
asof April 1, 1991, Part D lists rules adopted
in 1991 but not yet effective. Part E lists
new rules and amendments which became
effective in the period from December 16,
1990 to April 1, 1991, (“A” means amend-
ment, “NR” means new rule, “R” means
repealed, and “R&R” means repealed and
recreated.)

A. Rules at Legislative Council
Rules Clearinghouse

11.05 Governmental units-A

11.33  Occasional sales-A

11.34  QOccasional sales exemption for
sale of a business or business as-
sets-A

11.50 Auctions-A

11.69 Financial institutions-A

11.83 Motor vehicles-A

11.84  Aircraft-A

11.85 Boats, vessels and barges-A

11.88 Mobile homes-A

B. Rules at Revisor of Statutes Office
for Publication of Hearing Notice

4.05  Taxicabs-NR

4.54  Security requircments-NR

4.55 Ownershipand name changes-NR

9.68  Ownershipand name changes-NR

C. Rules at Legislative Standing

Committee

2.39  Apportionment method-R&R

1103  Elementaryand secondary schools
and related organizations-A

11.10  Occasional sales-R

11.13  Sale of a business or business as-
sets-R

11.33  Occasional sales-NR

11.34  Occasional sales exemption for
sale of a business or business as-
sets-NR

11.35 Occasional sales by nonprofit or-

ganizations on or afler January 1,
1989-NR
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1193  Annual filing of sales tax retumns- 11.78  Stamps, coins and bullion-A
D. Rules Adopted in 1991 A @4/191)
But Not Yet Effective 11.94 Wisconsin salesand taxable trans- 11.925 Sales and use tax security depos-
portation charges-A its-A (4/191)
2,165 Change in taxable year-A 11,96 Interest rates-A 1195 Retailer’s discount-A (4/1/91)
240  Nonapportionable income-R 11.97 “Engaged in business” in Wis-
248  Apportionment of net business E. Rules Effective in Period from consin-A (4/1/91)
incomesof interstate pipeline com- December 16, 1990 to April 1,1991 1198 Reduction of delinquent interest
panies-A (effective date is given in parenthe- rate under s. 77.62(1), Stats.-A
294  Tax sheltered annuities-A ses) (4/1/91)
3.095 Income tax status of interest and 1401 Administrative provisions-A
dividends from municipal, state 1.11  Requircments for examination of (2/1/91)
and federal obligations received returns-R&R (2/1/91) 14.04  Property taxesaccrued-A (2/1/91)
by individuals and fiduciaries-A 2.02  Reciprocity-R&R (4/1/91) 1405 Gross rent and rent constituting
8.24  Reciprocal interstate shipments of 295  Reporting of installment sales by property laxesaccrued-A (2/1/91)
wing-NR natural persons and fiduciaries-A
11.001 Forward and definitions-A (4/1/91)
1105 Governmental units-A 11.002 Permits, application, department
11,11 Waste treatment facilities (indus- determination-A (4/1/91) REPORT ON LITIGATION
trial or governmental)-A 11.01 Sales and use tax retum forms-
11.12  Farming, agriculture, horticulture R&R (4/181) This portion of the Wisconsin Tax Bulletin
and floriculture-A 11.08 Medical appliances, prosthetic  symmarizesrecent significant Tax Appeals
11.16 Common or contract carriers-A devices and aids-A (4/191) Commissionand Wisconsin courtdecisions.
11.26  Other taxes in taxable gross re-  11.09  Medicines-A (4/1/91) The last paragraph of each decision indi-
ceipts and sales price-A 11.14  Exemption certificates, including  cares whether the case has been appealed
11.29  Leasesandrentals of tangible per- resale certificates-A (4/1/91) to a higher court.
sonal property-A 11.15 Containers and other packaging
1130 Credit sales, bad debts and repos- and shipping materials-A (4/1/91)  The last paragraph of each WTAC decision
sessions-A 11.17  Hospitals,clinicsandmedical pro-  jn which the department's determination
1132 “Grossreceipts”and “sales price™ fessions-A (4/1/91) has been reversed will indicate one of the
A 11.19  Printed material exemptions-A following: (1) “the department has ap-
1146  Summer camps-A (4/1/91) pealed,” (2) “the department has not ap-
11.50  Auctions-A 11.28  Gifis,advertising specialties,cou-  pegled but has filed a notice of nonac-
11.51 Grocers’ guidelist-A pons, premiums and wrading  guiescence” or(3) “the department has not
11.52  Coin-operated vending machines stamps-A (4/1/91) appealed” (in this case the department has
and amusement devises-A 1140 Exemption of machines and pro-  gequiesced to the Commission’ s decision).
11.57 Public utilities-A cessing equipmenti-A (4/1/91)
11.63 Radio and television stations-A 1141 Exemption of property consumed  The following decisions are included:
11.65 Admissions-A or destroyed in manufacturing-A
11.68 Construction contractors-A 4/1/91) Individual Income Taxes
11.72  Laundries, drycleaners, and linen 11.45 Sales by pharmacies and drug
and clothing suppliers-A stores-A (4/1/91) Keith Breyer (p. 8)
11.79 Leases of highway vehicles and 1147 Commercial photographers and Corporate liquidations—sec. 333
equipment-A photographic services-A (4/1/91)
11.80  Sales of ice-A 1148 Landlords, hotcls and motels-A [ ajrd C. Cleaver (p. 8)
11.81  Industrial gases, weldingrodsand (4/1/91) Gain or loss—property transferred by
fluxing materials-A 1149  Service stations and fuel oil deal- gift
11.83 Motor vehicles-A ers-A (4/1/91)
11.84  Aircraft-A 11.53  Temporary events-A (4/1/91) Corporation Franchise or Income Taxes
11.85 Boats, vessels and barges-A 11.54 Temporary amusement,cniertain-
11.86  Utility transmission and distribu- ment or recreational events of  Freedom Savings and Loan Association
tion lines-R&R places-A (4/191) @. 8
11.87 Meals, food, food products and 11.62 Barber or beauty shop operator- Filingrequirement—franchise orincome
beverages-A R&R (4/191) tax
11.88 Mobile homes-A 11.66 Telecommunication and CATV
1191  Successor’s liability-A services-A (4/1/91) Ins. Serv. Liquidating, Inc. ct al (p. 9)
1192 Records and record keeping-A Liquidating corporations
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William Wrigley, Jr. Co. (p. 9)
Nexus

Sales/Use Taxes

Arndt Enterprises, Inc. (p. 10)
Farming—gensing raising

Edward Craig, Jr. {p. 10)
Leases and rentals—taxicabs

Fort Howard Corporation (p. 10)
Manufacturing—exemption

Luetzow Industries (p. 11)
Parking and storage—aircraft;
Containers, packaging and shipping
materials—plastic garment bags

B.I. Moyle Associates, Inc. (p. 11)
Computer software—tangible vs. intan-
gible;

Nexus

Nelson Telephone Cooperative (p. 12)
Gross receipts—patronage dividends

Parks-Pioneer Corporation (p. 12)
Waste reduction and recycling

Joseph Sanfelippo (p. 12)
Leases and rentals—taxicabs

INDIVIDUAL INCOME TAXES

Corporate liquidations—sec. 333. Keith
Breyer vs. Wisconsin Department of Rev-
enue (Court of Appeals, District II1, Janu-
ary 15, 1991). The Wisconsin Department
of Revenue appeals from a judgment of the
Circuit Count of Outagamie County, which
overturned a ruling of the Wisconsin Tax
Appeals Commission. The Commission
upheld the department’s determination that
the taxpayer had not timely elected to defer
recognition of realized gain on property
distributions he received in a corporate
liguidation. On review, the Circuit Court
concluded that timely filing of a written
election was not essentiat for a taxpayer o
exercise the option to defer recognition of
gain. See Wisconsin Tax Bulletin 65, page
12, and Wisconsin Tax Bulletin 69, page 7,
for summaries of the prior decisions.

The Court of Appeals concluded that the
Commission correctly interpreted the ap-
plicable Wisconsin tax statutes. Section
71.333{4), Wis. Stats. (1983-84), limited
the gain certain shareholders must recog-
nize on corporate liquidations to the greater
of (1) cash and securities received or (2) a
shareholder’s ratable share of the liquidat-
ing company’s “accomulated earnings and
profits.” However, in order to qualify for a
limited gain recognition, an electing share-
holder must file a wrilten election with the
Department of Revenue within thirty days
of the date the corporation adopted its liqui-
dation plan. Sec. 71.333(3), Wis. Stats.
(1983-84). The Court of Appeals also held
that the Circuit Court improperly concluded
that the timely filing of a written election
was unimportant.

The taxpayer has appealed this decision to
the Wisconsin Supreme Court.

O

Gain or loss—property transferred by
gift. Laird C. Cleaver vs. Wisconsin De-
partment of Revenue (Wisconsin Supreme
Court, December 12, 1990), This is a re-
view of a decision of the Court of Appeals
affirming a judgment of the Circuit Court
of Dane County, denying the taxpayer's
claim for a state income tax refund for the
taxable year 1977, See Wisconsin Tax Bul-
letin 59, page 7, and Wisconsin Tax Bulletin
66, page 9, for summaries of the prior
decisions,

The issue in this case is whether sec. 1026
of the Deficit Reduction Act (DRA) en-
acted in 1984 affecis the computation of
Wisconsin adjusted gross income for tax
year 1977 under sec. 71.02(2)(a), (b)3, and
{e), Wis. Stats. (1977-78). Section 1026 of
the DRA is a non-Internal Revenue Code
provision which excludes net gifts made
prior to the United States Supreme Court
decision, Diedrich v. Commissioner, 457
U.S. 191 (1982), from the definition of
gross income.

The Wisconsin Supreme Court concluded
that the plain language of sec. 71.02(2)(a),
(b)3 and (e), Wis. Stats. (1977-78), estab-

lishes that the taxpayer’s Wisconsin ad-
justed gross income for 1977 is determined
solely by looking to the Internal Revenue
Code as it stood on December 31, 1976.
Because sec. 1026 of the DRA was not in
effect on December 31, 1976, it did not
affect the taxpayer’s responsibility for pay-
ment of the tax.

The taxpayer has not appealed this deci-
sion.

CORPORATION FRANCHISE
OR INCOME TAXES

Filing requirement—franchiseor income
tax, Freedom Savings & Loan Association,
nik/a Federated Financial Savings & Loan
Agssociation, vs. Wisconsin Department of
Revenue (Court of Appeals, District II,
November 28, 1990). Freedom Savings &
Loan Association appeals a Circuit Court
judgment affirming a decision of the Wis-
consin Tax Appeals Commission, which
denied the taxpayer’s petition for redeter-
mination of taxes paid. See Wisconsin Tax
Bulletin 65, page 13, and Wisconsin Tax
Bulletin 70, page 12, for summaries of the
prior decisions.

The issue in this case is whether the
taxpayer's final tax retum for the period
October 1, 1985 to January 31, 1986, was
for the 1985 or 1986 tax year. If the return
was for the 1986 tax year, the taxpayer was
subject to the special franchise tax enacted
on April 15, 1985 and first applicable to the
1986 tax year. The tax is applicable to
corporations ceasing to do business in this
state and is measured by the corporation’s
entire net income, including interest in-
come from federal instruments or obliga-
tions.

The Court of Appeals affirmed the Circuit
Court’s judgment, concluding that the
taxpayer’s final tax return was a 1986 tax
return under which it was obligated to pay
the special franchise tax.

The taxpayer has not appealed this deci-
sion.

O
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Liquidating corporations. Ins. Serv. Lig-
uidating, Inc. and Insurance Services, Inc.
vs. WisconsinDepartment of Revenue (Wis-
consin Tax Appeals Commission, Novem-
ber 14, 1990), The issues in this case are:

A. To what extent the gain on the sale of
corporale assets under a plan of liquidation
was participated in by a Wisconsin resident
shareholder within the meaning of sec.
71.337(1), Wis. Stats. (1985-86), if such
shareholder was a Wisconsin resident at the
time of the distribution of an installment
note but subsequently moved out of state.

B. The constitutionality of sec. 71.337(1),
Wis. Stats., as being invalid under Article
IV, Section 2, Clause 1 of the United States
Constitution and Section 1 of Article XIV
of the Amendments to the United States
Constitution,

Ins, Serv, Liquidating, Inc. (“Taxpayer™),
formerlyknown as Insurance Services, Inc.,
was a Wisconsin corporation which liqui-
dated on March 7, 1984, pursuant to a Plan
of Liquidation adopted on January 10, 1984,
Insurance Services, Inc., formerly known
as ISI Receiving Corp. (“Purchaser™), is a
Wisconsin corporation which purchased
all of the assets of Taxpayer on March 7,
1984. The terms of sale required Purchaser
to assume certain of Taxpayer’s liabilities,
including any present or future federal or
state tax liabilities, and to pay Taxpayer
$2,103,844.26 of which $213,844.26 was
paid in cash and $1,890,000 was paid in
non-negotiable, but assignable, notes. On
March 7, 1984, the same date as the sale
described above, Taxpayer distributed all
of the proceeds of the sale to its sharehold-
ers. Following Taxpayer’s distribution of
the sale proceeds, Purchaser made princi-
pal payments to sharcholders on the notes
(with interest as required).

‘When the sale of Taxpayer’s assets and the
distribution of proceeds occurred, all of
Taxpayer’s sharcholders were Wisconsin
residents. All of them continued to be Wis-
consin residents during all times material
hereto, except that Richard A. Stack be-
came a Florida resident on February 1,
1985, and continued tobe aFloridaresident
during all times material hereto. Mr. Stack
filed income tax retums with the depart-
ment for years 1984, 1985, and 1986. On

his 1985 and 1986 returns, he did not report
the principal payments he received on such
note during those years, since he was a
resident of Florida at the time he received
the payments. Mr. Stack reccived payments
constituting 23.087% of the sales price of
the assets sold by Taxpayer, while he was a
resident of Florida, and gain to him con-
tained in such payments was beyond the
taxing jurisdiction of the state of Wiscon-
sin.

Taxpayer and Purchaser also contend that
the phrase “to the extent such gain or loss is
participated in by Wisconsinresident share-
holders,” contained in sec. 71.337(1), Wis.
Stats,, is invalid under Article IV, Section
2, Clause 1, of the United States Constitu-
tion and Section 1 of Article XIV of the
Amendments to the United States Constitu-
tion.

The Commission concluded as follows:

A. Taxpayer, at the time of its liquidation,
metall of the requirements of sec. 71.337(1),
Wis. Stats., for not recognizing any gain or
loss from the sale of its assets in the course
of its liquidation and thus did not have to
recognize the gain upon the sale of its assets
when the shareholders who “participate” in
such gain are Wisconsin residents.

B. The income tax statutes of the State of
Wisconsin are deemed to be constitutional
untl they are declared otherwise by a court
of competent jurisdiction, and the Wiscon-
sin Tax Appeals Commission deesnothave
the jurisdiction to determine such constitu-
tionality,

The department has appealed this decision
1o the Circuit Court.

0

Nexus. William Wrigley, Jr. Co., vs. Wis-
consin Department of Revenue (Wisconsin
Supreme Court, February 19, 1991). Thisis
a review of a Court of Appeals decision
which reversed an orderof the Circuit Court
of Dane County. The Circuit Court, revers-
ing an order of the Wisconsin Tax Appeals
Commission, held that under 15 USC sec.
381, the department does not have the power

to tax the net income of the taxpayer for the
years 1973 to 1978, as ils activities in
Wisconsin were “inextricably connected to
‘solicitation,” as that term is used in 15
USC sec. 381. The Circuit Court did not
decide the interest rate to be applied to the
tax.

Upon appeal, the Court of Appeals deter-
mined that the solicitation of orders does
not encompass post-sale activities which
are not “inextricably related” to the solici-
tation of orders, and since the taxpayer
engaged in such activities, Wisconsinis not
prohibited from taxing it. The Court of
Appeals also held that the franchise tax was
“delinquent,” and therefore subject to an
eighteen percent penalty interest under sec.
71.13(1)(a), Wis. Stats. (1985-86).

See Wisconsin Tax Bulletins 50, 55,59, and
66 for summaries of prior decisions in this
case.

This case presents two issues for review:

A. Whether thetaxpayer’sactivities in Wis-
consin went beyond the “solicitation of
orders” as that term is used in 15 USC sec.
381, so that Wisconsin could assess and
collect a tax on its net income for the years
1973 o 1978,

B. If the taxpayer’s activities are taxable,
whether the assessed taxes are “delinquent”
and therefore subject to an eighteen percent
penalty interest ratc pursuant to sec.
71.13(1)(a), Wis. Stats. (1985-86).

The Wisconsin Supreme Court concluded
that the taxpayer’s activities in Wisconsin
did not go beyond the “solicitation of or-
ders™ as that term is used in 15 USC sec.
381, and therefore the department may not
assessand collect a tax onits net income for
the years 1973 to 1978. The Supreme Court
held that each of the taxpayer’s activities in
Wisconsin during 1973-1978 were inci-
dental to the solicitation of orders of gum,
and any activities that could be considered
asnot being inextricably bound upin solici-
tation are so minor as to be de minimis.
Because it held that the department is pro-
hibited from taxing the taxpayer’s net in-
coime, the Supreme Court did not reach the
second issue.
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The department has appealed this decision
to the United States Supreme Court.

0

SALES/USE TAXES

Farming—ginseng raising. Arndt Enter-
prises, Inc. vs. Wisconsin Department of
Revenue (Court of Appeals, District IV,
January 31, 1991), This is an appeat from
anorderof the Circuit Court of Dane County,
affirming a decision of the Wisconsin Tax
Appeals Commission. The issue is whether
acanopy system used in growing ginsengis
a“machine” under sec. 77.54(3), Wis. Stats.,
and thus exempt from sales and use tax, See
Wisconsin Tax Bulletin 65, page 14, and
Wisconsin Tax Bulletin 70, page 15, for
summaries of the prior decisions.

The taxpayer arguoes first that the compo-
nent parts of the ginseng canopy — the
wooden posts, cables, cable splicers, and
ginseng cloth — are not subject to tax
because the entire apparatus is a machine
within the meaning of sec. 77.54(3), Wis.
Stats. The taxpayer also contends that the
jacks used to stretch the cables are part of
the canopy, and that the wire used to con-
struct cages to protect and house the ani-
mals in its mink farming operations is not
subject to tax under sec. 77.54(3), Wis.
Stats., because it is part of a machine,

The Court of Appeals concluded that the
ginseng canopy is not a machine within the
meaning of sec, 77.54(3), Wis. Stats., be-
cause it does not have fixed and moving
parts for doing some kind of work. The
poles, cloth, and cable do not move, and the
canopy is simply a shelter for the plants,
The Court also held that the jacks are tools
used toadjust the canopy, rather than part of
the canopy itself, and they are thus not
exempt from tax purspant to Wis. Adm,
Code sec. Tax 11.12(4)(a)6.a, which pro-
vides that the exemption under sec. 77.54(3)
does not apply to “tools used in construc-
tion or for making repairs” of farm ma-
chines. Finally, the Court of Appeals con-
cluded that the wire mink cages are not
farm machinery butrather storage arcas for
animals.

The taxpayer has appealed this decision to
the Wisconsin Supreme Court.

O

Leases and rentals—taxicabs. Edward
Craig, Jr. vs. Wisconsin Department of
Revenue (Circuit Court of Dane County,
September 27, 1990). This is a petition for
review of a Wisconsin Tax Appeals Com-
mission (Commission) decision, which af-
firmed the department’s denial of the
taxpayer’s request for redetermination of a
sales tax assessment against him, The is-
sues in this case are:

A. Whether it wasreasonable for the Com-
mission to find that gross receipts from the
leasing of motor vehicles for use as taxi-
cabs are subject to sales and use tax under
sec. 77.52(1), Wis. Stats.

B, Whether the department is equitably
estopped from collecting sales tax from the
taxpayer by its not having advised him of
the taxability of the lease payments.

During the period under review, 1980
through 1986, the taxpayer was a sole pro-
prietor in the business of leasing taxicabs
within the city of Milwaukee under the
licensing ordinances of that city. The tax-
payer leased his taxicabs to independent
taxicab drivers under oral agreements. The
drivers did not sublease the vehicles. Stan-
dard practice did not allow a driver to lease
a taxicab to someone else. The taxpayer
reported his lease receipts for income tax
purposes but did not report and pay to the
department Wisconsin sales tax which the
department claims should have been paid
on the gross lease receipts under sec.
71.52(1), Wis, Stats. The taxpayer claimed
that he only became aware of a sales tax
obligation in October 1986, afier receiving
aletter from the department regarding sales
tax.

The Circuit Court concluded as follows:

A. Reasonableness of Commission’s De-
cision The process of statutory interpreta-
tion led the Commission to decide that the
taxpayer was a retailer whose leases of
automobiles to lessee/taxicab drivers were

retail sales of tangible personal property for
use or consumption of the lessees, but not
for resale, and, therefore, taxable sales at
retail. The Commission’s findings are ad-
equate and its interpretations of the statutes
as they apply to the facts are reasonable.

B. Eguitable Estoppel The Commission
reasonably determined that the taxpayer
has failed to establish the elements which
would warrant the application of estoppel
in this case.

The taxpayer has not appealed this deci-
sion.

0

Manufacturing—exemption. Fort How-
ard Corporation fikia Fort Howard Paper
Company vs. Wisconsin Department of
Revenue (Wisconsin Tax Appeals Com-
mission, January 15, 1991). The issue in
this case is whether raw materials used by
the taxpayer in the manufacture of toilet
paper and napkins destined for sale, other-
wise exempt from sales and use tax under
sec. 77.54(2), Wis. Stats., lose their exemp-
tion to the extent attributable to defective
productor “seconds” distributed free to the
taxpayer’s employes.

During the period under review, 1981
through 1983, the taxpayer was engaged in
the business of manufacturing paper and
paper products such as napkins and toilet
paper in Wisconsin, and therefore was sub-
ject to the sales and use tax provisions of
Chapter 77 of the Wisconsin Statutes. The
taxpayer's process of making napkins and
toilet paper is the manufacture of tangible
personal property within the meaning of
sec. 77.54(2), Wis. Stats.

The first step in the taxpayer’s manufacture
of napkins and toilet paper takes place in
the pulp processing department, where the
end product is paper “stock.” The second
step takes place in the taxpayer’s paper
machine department, where the stock is
dried into paper and wound on a large core;
this is known as a “parent roll.” The third
and final step is the process of taking the
paper from the parent roll and turning it into
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a final product such as napkins or toilet
paper.

Occasionally, the paper machine produces
a defective parent roll or “cull.” Some of
this cullis recycled by sending it back to the
pulp processing department to be made into
new paper stock. Some of the cull is con-
verted into nonsaleable or “seconds” toilet
paper and napkins, and distributed free to
the taxpayer’semployes. The taxpayer does
not use any seconds toilet paper or napkins
at its plant, nor does it give any seconds to
customers or to anyone other than its em-
ployes.

The Commission concluded that the
taxpayer’s raw materials used to manufac-
ture napkins and toilet paper, including the
portion atiributable to defective items dis-
tributed free of charge to employes, is used
in the manufacture of goods destined for
sale, and therefore is exempt from sales and
use tax under sec, 77.54(2), Wis, Stats.

The department has not appealed but has
filed a notice of nonacquiescence in regard
to this decision.

0

Parking and storage—aircraft; contain-
ers, packaging and shipping materials—
plastic garment bags. Luetzow Industries
vs. WisconsinDepartment of Revenite (Wis-
consin Tax Appeals Commission, Novem-
ber 14, 1990). The issues in this case are:

A. Whether the taxpayer, the owner of an
aircraft hangar it leased to an entity the
taxpayer claims was a federally-certified
air carrier of persons and property in inter-
state commerce, was liable for sales taxes
on the hangar rental receipts it received in
1984-1986 under a statute that taxes gross
receipts derived from “providing parking
space for ... aircraft for a consideration”
(sec.77.52(2)(a), Wis. Stats. (1983-84)), or
exempt under a statute that exemplts “gross
receipts from the sale of and the storage, use
or other consumption of [alircraft ... sold to
persons using such aircraft as centified ...
carriers of persons or property in interstate
... commerce” (sec. 77.54(5), Wis, Stats.
(1983-84)).

B. Whether the taxpayer, also in the busi-
ne¢ssof manufacturing plastic garmentbags,
was liable for sales taxes on the gross re-
ceipts from its 1984-1987 sales of the bags
to dry cleaning establishments which used
the bags 10 retumn clean laundry to their
customers, or exempi under a statute that
excmpts “gross receipts from the sale of ...
bags ... used by the purchaser to transfer
merchandise to customers™ (sec. 77.54(6),
Wis. Stats. (1983-84)).

Based on the facts as stated in the statement
of issues above, the Commission concluded:

A. Hangarrentalreceiptsarc taxable, Read
in the light of its dual purposes, and in the
context of the statutory design, the Com-
mission held that sec. 77.52(2)(a), Wis.
Stats., does not shelter aircraft hangar own-
ers, such as the taxpayer, from sales tax on
hangar rental charges. The only shelter the
statute provides is from sales or use tax on
aircraft transactions. The statute should not
beread to exempt non-gircraft transactions,
such as a hangar lease, which isareal estate
transaction, just because the transaction
happens to have some relationship with an
article that is otherwise exempt.

B. The garment bags are taxable. The tax-
payer argued that because the garment bags
are used to transfer laundry to patrons of
dry cleaning establishments, the gross re-
ceipts it received on the sale of the bags to
the dry cleaners are exempt under sec.
77.54(6), Wis. Stats. The Commission held
that transfers of laundry from dry cleaners
to patrons are not “transfers of merchan-
dise,” because merchandise is “something
bought and sold,” and laundry is not bought
and sold, only serviced. Accordingly, the
sales of the bags are non-exempt transac-
tions, taxable under the general sales tax
statute.

The taxpayer has appealed this decision to
the Circuit Court.

m

Computer software—tangible vs. intan-
gible; nexus, B.I. Moyle Associates, Inc.
vs. Wisconsin Department of Revenue (Wis-

consin Tax Appeals Commission, Decem-
ber 12, 1990). The issues in this case are:

A. Whether, during the period April 1,
1982, through June 30, 1985, Wisconsin
had jurisdiction or nexus {0 impose use tax
collection duties on the taxpayer.

B. Whether, during the period January 1,
1981, through March 31, 1982, Wisconsin
had jurisdiction or nexus to impose use tax
collection duties on the taxpayer.

C. If so, whether the licensing transactions
that occurred during the period January 1,
1981 through March 31, 1982, were leases
of tangible personal property subject to use
taxes or transfers of intangible property not
subject to use taxes,

The taxpayer is a Minnesota corporation,
whose business during the period April 1,
1982 through June 30, 1985, consisted of
licensing computer programs. The tax-
payer’s only “contacts” with Wisconsin
during the period were the mailing of pro-
motional literature from Minnesota into
Wisconsin, the acceptance in Minnesota of
orders placed from Wisconsinby telephone
or mail, the fulfillment of those orders from
Minnesota by shipment through the mail or
by common carrier of copies of the pro-
gram instruction manuals and the magnetic
tapes containing the programs, the recepit
in Minnesota of the license fees paid by
Wisconsin customers, the temporary pres-
ence of the taxpayer’s magnetic tapes in
Wisconsin until the Wisconsin customers
instailed the programs into their computers
and then returned those tapes to Minnesota,
and in some cases the providing from Min-
nesota of future improvements or enhance-
ments of the programs licensed, as well as
telephone “support” as necessary to solve
customer problems arising during and after
the installation of the programs. The
taxpayer’s “contacts” with Wisconsin dur-
ing the period January 1, 1981 through
March 31, 1982, included those listed above
and in addition included the performanceof
some computer consulting services in Wis-
consin,

The programs the taxpayer licensed were
“systems programs” that activate and con-
trol the computer hardware to facilitate its
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use and to control the use and sharing of the
basic resources of a computer system.

The Commission concluded as follows:

A. For transactions after March 31, 1982,
Wisconsin had no nexus. The only “pres-
ence” the taxpayer had in Wisconsin was
the temporary presence of the means or
medium of delivery of the magnetic tapes
embodying and transmitting the computer
programs,

B. For transactions before April 1, 1982,
Wisconsin had nexus. During that period,
the taxpayer engaged in some computer
programming consulting services in Wis-
consin. As the taxpayer has the burden of
proving the assessment at issue 10 be incor-
rect, the Commission held that the
taxpayer’s services constituted “doing busi-
ness” in Wisconsin, thus creating a taxing
nexus between the taxpayer and Wiscon-
sin,

C. Computer programs are not tangible
property. Since the use of the taxpayer’s
computer programs in Wisconsin consti-
tated the use of intangible personal prop-
erty, the license transactions are non-tax-
able irrespective of nexus.

The department has appealed this decision
to the Circuit Court.

)

Gross receipts—patronage dividends.
Nelson Telephone Cooperative vs. Wiscon-
sin Department of Revenue and State of
Wisconsin Tax Appeals Commission (Cir-
cuit Court of Dane County, December 7,
1989). The sole issue in this case is whether
capital credits or patronage refunds by a
cooperative out of net proceeds in excess of
operating costs and expenses may be ap-
plied to reduce gross receipts subject to tax.

The taxpayer urged application of the ex-
emption from “gross receipts” set out in
sec, 77.51(4)(b)2, Wis. Stats. To be avail-
able, the exemption requires a refund of
cash or credit arising from ... adjustments
in sales price after the sale has been com-
pleted ...." The department argued for dis-

allowance of the exemption because the
statute does not specifically refer to “pa-
tronage rebates,” “patronage credits,” or
“patronage dividends.” Under controlling
case law “... everything is taxable at the
retail level unless specifically exempted.”
Dept. of Revenue v. Milwaukee Refining
Corp., 80 Wis (2), 44, 49, (197D,

The Circuit Court concluded that while the
exemption provided in sec. 77.51(4)(b)2,
Wis. Stats., requires an adjustment in “‘sales
price,” net proceeds as determined by the
taxpayer involve more than sales price alone,
The Court also concluded that the result
urged is incongruous, and that the credit
provided to patrons of the taxpayer is not an
adjustment in sales price so as to allow a
reduction of “gross receipts” under sec.
77.51(4)(b)2, Wis. Stats.

The taxpayer has not appealed this deci-
sion,

0

Waste reduction and recycling. Wiscon-
sin Department of Revenue vs. Parks-Pio-
neer Corporation (Circuit Court of Dane
County, February 21, 1991). This is a peti-
tion for review of a decision of the Wiscon-
sin Tax Appeals Commission, which found
that certain machinery and equipment used
in the taxpayer's business is exempt from
Wisconsin sales and use taxes under the
exemption for recycling activities set forth
insec, 77.54(26m), Wis. Stats. See Wiscon-
sin Tax Bulletin 68, page 10, fora summary
of that decision.

The department contends that the Legisla-
ture only intended to exempt machinery
and equipment exclusively and directly in-
volved in the recycling process, not to ex-
empt collection and transportation activi-
ties. The taxpayer contends that its
machinery and equipment were exempt
because they were used exclusively and
directly for recycling activities. The de-
partment also contends that the starting
fluid used to start diesel engines on cranes
used in the taxpayer’s yard is not machin-
ery, equipment, or parts therefor within the
meaning of sec. 77.54(26m), Wis. Stats.,
while the taxpayer argues that since the

starting fluid is used in running machinery
or equipment it is a “part therefor” within
the meaning of the statute.

The Circuit Court concluded that sec.
77.54(26m), Wis, Stats., plainly exempts
machinery and equipment, including parts
therefor, which are used exclusively and
directly in “activities” which are a part of
recycling, and that collecting, transporting,
and weighing the materials to be recycled
are activities within the field of the act of
recycling. The Court also found that the
starting fluid is necessary to the operation
of the taxpayer’s cranes, and therefore, it is
apartthercofexemptundersec. 77.54(26m),
Wis. Stats.

The department has appealed this decision
to the Court of Appeals.

0

Leases and rentals—taxicabs. Joseph
Sanfelippo vs. Wisconsin Department of
Revenue (Circuit Court of Dane County,
February 27, 1991). This is a petition for
judicial review of a decision of the Wiscon-
sin Tax Appeals Commission (Commis-
sion), which affirmed the department’s
denial of the taxpayer’s request for redeter-
mination of a sales tax assessment for the
years 1981-84. See Wisconsin Tax Bulletin
65, page 16, fora summary of that decision.

The taxpayer seeks reversal of the
Commission’s decision on two grounds:
(1) the Commission misinterpreted the gov-
erning statute in concluding that the
taxpayer’s receipts from renting taxicabs
he owns to cab drivers are subject 1o sales
tax on the basis that the leases of the cabs
were made by the taxpayer “at retail,” and
(2) even if the receipis are subject to taxa-
tion, the department is estopped from col-
lecting the tax from him. The taxpayer’s
principal contention is that when he leases
the cabs to the drivers, he is providing them
with personal property which they, in turn,
“resell” to the cab customers, and it is the
transaction between driver and fare-paying
passenger which is at retail, not the transac-
tion the department attempis to tax.
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The Circuit Court concluded that the trans-
actions between the taxpayer and his driv-
ers are not taxable, because it is the transac-
tons between the drivers and theircustomers
which are the final and ultimate employ-
ment of the cabs which withdraws them
from the marketplace of goods and services

and are thus the retail sale subject to sales
tax. Because it concluded that the transac-
tions on which sales tax were imposed by
the department’s asscssment are not tax-
able, the Court did not address whether the
department is estopped from collecting the
tax.

The department has appealed this decision
to the Court of Appeals,

)

TAX RELEASES

“Tax Releases™ are designed to provide answers to the specific tax
questions covered, based onthe factsindicated. In situations where
the facts vary from those given herein, the answers may not apply.
Unless otherwise indicated, TaxReleases applyfor all periods open
to adjustment. All references to section numbers are to the Wiscon-
sin Statutes unless otherwise noted.

The following Tax Releases are included:
Individual Income Taxes
1. Effect of a Farmland Preservation Credit on Property Taxes

Allowable for the School Property Tax Credit (p. 13)
2. InterestReceived FromResolution Funding Corporation Bonds

(p. 14)

Homestead Credit

1. Gross Rent Includes Separate Charges (p. 14)
2. Rent/Property Tax Reduction for AFDC Recipients (p. 15)

Corporation Franchise or Income Taxes

1. Section 338(h)(10), IRC, Election (p. 15)
2. Wisconsin Tax Treatment of Qualified REIT Subsidiaries

(.17

3. Wisconsin Treatment of United Kingdom Advance Corpora-
tion Tax (ACT) Refunds (p. 18)

Sales/Use Taxes

1. Compression Hosiery (p. 18)

2. Gross Receipts for Purposes of Wisconsin Sales and Use Tax -
Federal Luxury Tax (p. 19)

3. Photographic Services Furnished in Taxable County (p. 19)

INDIVIDUAL INCOME TAXES

1. Eifect of a Farmland Preservation Credit on Property
Taxes Allowable for the School Property Tax Credit

StatuTes: Section 71.07(9), Wis. Stats. (1989-90)

Bacxcrounp: The Wisconsin farmland preservation credit is a

refundable credit to owners of qualified Wisconsin farmland. The
credit is based on property taxes accrued on qualified farmland
(including improvements). Based on a letter ruling received from
the Internal Revenue Service dated February 25, 1980, the amount
of farmland preservation credit is a recovery of the property tax
upon which the credit is based.

Section 71.07(9), Wis, Stats. (1989-90), provides for the Wisconsin
school property tax credit. The Wisconsin school property tax
credit is equal to a percentage of the property taxes paid on the
taxpayer's principal residence during the tax year.

QuesTioN; The property taxes used to compute a farmland preser-
vation credit may include the property taxes on the taxpayer’s
principal residence located on the farm. In these cases, does the
receipt of the farmland preservation credit affect the amount of
property taxes which can be used to compute the Wisconsin school
property tax credit?

ANswEeR: Yes, but only when receipt of the farmland preservation
credit and payment of the property taxes used to compute that credit
occur during the same tax year. When payment of the tax and
recovery of a portion of the tax (through the farmland preservation
credit) occur during the same year, the portion of the farmland
preservation credit allocable to taxes on the principal residence will
reduce the amount of taxes which can be used to compute the
Wisconsin school property tax credit.

{Note: This means that the property taxes which may be used to
compute a Wisconsin school property tax credit are the same as
those which may be deducted as an itemized deduction for federal
tax purposes on federal Schedule A.)

Example 1:
Facts and Question:

1. A calendar year taxpayer paid 1989 property taxes accrued of
$6,000 during 1990,

2. Of the $6,000 of property taxes, $4,800 (80%) are determined
to be farm property taxes and $1,200 (20%) are determined to
be taxes on the taxpayer’s principal residence.

3. During 1990, the taxpayer received a 1989 farmland preserva-
tion credit of $2,000 which was based on the 1989 property
taxes accrued of $6,000.
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Whatamount of 1989 property taxes on the principal residence can
be used to compute the 1990 Wisconsin school property tax credit?

Answer: The amount of 1989 property taxes on the principal
residence which can be used in computing the 1990 Wisconsin
school property tax credit is $800 ($6,000 of property taxes paid in
1990 less $2,000 of farmland preservation credit received in 1990
times 20% principal residence portion).

Example 2:
Facts and Question:

1. A calendar year taxpayer paid 1989 property taxes accrued of
$6,000 during 1989 of which $4,800 (80%) are determined to
be farm property taxes and $1,200 (20%) are determined to be
taxes on the taxpayer’s principal residence.

2. During 1990, the taxpayer received a 1989 farmland preserva-
tion credit of $2,000 which was based on the 1989 property
taxes accrued of $6,000.

3. The taxpayer paid 1990 property taxes accrued of $6,500 in
1990 of which $1,365(21%) relate to the taxpayer’s principal
residence.

What amount of 1990 property taxes on the principal residence can
be used to compute the 1990 Wisconsin school property tax credit?

Answer: The amount of 1990 property taxes on the principal
residence which can be used in computing the 1990 Wisconsin
school property tax credit is $1,365. The 1990 property taxes paid
in 1990 donothave tobereduced by the 1989 farmland preservation
credit received in 1990. The 1989 farmland preservation creditis a
recovery of 1989 property taxes accrued and has no effect on the
amount of 1990 property taxes accrued and paid in 1990 which can
be used to compute the Wisconsin school property tax credit.

Example 3:
Facts and Question:

1. A calendar year taxpayer paid one-half ($3,000) of 1989
property taxes accrued of $6,000 in 1989 and the remaining one-
half in 1990.

2. Of the $6,000 of property taxes, $4,800 (80%) are deter-
mined 1o be farm property taxes, and $1,200 (20%) are determined
to be taxes on the taxpayer’s principal residence.

3. During 1990, the taxpayer received a 1989 farmland
preservation credit of $2,000 which was based on the 1989 property
taxes accrued of $6,000.

‘What amount of 1989 property taxes on the principal residence can
be used to compute the 1990 Wisconsin school property tax credit?

Answer: The amount of 1989 property taxes on the principal
residence which can be used in computing the 1990 Wisconsin
school property tax credit is $200 ($3,000 of 1989 property taxes
paid in 1990 less $2,000 of 1989 farmland preservation credit
received in 1990 times 20% principal residence portion).

0

2. Interest Received From Resolution Funding Corporation
Bonds

StaTutEs: Section 71.05(6)(b)1, Wis, Stats. (1989-90)

BackarounD: Section 71.05(6)(b)1, Wis. Stats. (1989-90), pro-
vides that the amount of interest income which is by federal law
exempt from taxation by Wisconsin may be subtracted from federal
adjusted gross income in computing Wisconsin taxable income.

Facts aND QuEsTION: A Wisconsin resident receives interest in-
come from bonds issued by the Resolution Funding Corporation. Is
the interest income received from this security exempt from Wis-
consin income tax?

Answer: Yes, interest income which an individual receives from
bonds issued by the Resolution Funding Corporation is exempt
from Wisconsin income tax. Federal law (12 USC sec. 144 1b(D)(7))
prohibits states from taxing interest income from these bonds
{except surtaxes, estate, inheritance, and gift taxes). Therefore, if
interest income from bonds issued by the Resolution Funding
Corporation is included in federal adjusted gross income, such
interest may be subtracted from federal adjusted gross income in
computing Wisconsin taxable income.

O

HOMESTEAD CREDIT

1. Gross Rent Includes Separate Charges

StatuTEs: Section 71.52(2), Wis. Stats. (1989-90)

Wis. ApM. CopE: Section Tax 14.05(2)(a), February 1990 Register

BackGrounp: Under sec. 71.52(2), Wis. Stats. (1989-90) and sec.
Tax 14.05(2)(a), Wis. Adm. Code, February 1990 Register, “gross
rent” means rental paid at arm’s length, solely for the right of
occupancy of ahomestead. However, “gross rent” does notinclude
charges for food, medical services, or other personal services
provided by the landlord.

Facts anp QuestioN: A homestead credit claimant pays $350 to his
landlord for each month of 1990. This includes $300 for rental of
his apartment, $30 for the use of a garage, and $20 for the use of a
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stove, refrigerator, and window air conditioner. The garage and
appliances are “optional™ items which the claimant would not be
required to use in order to rent the apartment.

May the “optional” payments for the garage and appliances be
included as rentin determining the claimant’s allowable homestead
credit for 19902

Answer: Yes. Amounts paid by a claimant to a landlord in addition
to basic rental for items normally associated with the occupancy of
ahomestead are considered to be a part of the total rent for purposes
of determining the claimant’s allowable homestead credit. Ex-
amples of additional amounts which are considered rent include
payments to a landlord for a garage or other parking space, appli-
ances, furniture, or utilities. (Caution: Allowable rent for home-
stead credit purposes does not include amounts paid to a landlord
forfood, medical services, or other personal services, as these items
are expressly excluded from the definition of “gross rent” by
statute.)

Norte: The definition of “gross rent” as discussed in this Tax
Release applies only with respect to 1988 and subsequent years’
homestead credit claims. For a 1987 homestead credit claim, the
value of medical services and other personal services was not
excluded from the definition of gross rent. For a 1986 or prior year’s
homestead credit claim, the definition of gross rent excluded the
rental value of services, appliances, utilities, furniture, and other
furnishings provided by the landlord. Thus, the $20 payment for
appliances in the “Facts and Question™ above could not be included
in a claimant’s rent for 1986 and prior years.

O

2. Rent/Property Tax Reduction for AFDC Recipients
StaTUTES: Section 71.54(2)(a), Wis. Stats. (1989-90)

Backcrounp: Section 71.54(2)(a), Wis. Stats. (1989-90), provides
that a one-twelfth reduction of property taxes and/or rent constitut-
ing property taxes must be made by a homestead credit claimant for
each month the claimant receives either $400 or more of general
relief payments or any amount of Aid to Families with Dependent
Children (AFDC). Under sec. 71.54(2)(a)2, Wis. Stats. (1989-90),
however, the one-twelfth reduction is not necessary if the AFDC
benefits the claimant receives are either 1) foster care payments or
2) assistance received as a relative other than a parent with whom
a dependent child is living, which does not include any aid to meet
the needs of the claimant or the claimant’s spouse or children.

QuEsTioN 1: Does the one-twelfth reduction of property taxes orrent
constituting property taxes apply to a claimant who receives AFDC
payments solely on behalf of his or her dependent grandchild living
with the claimant?

Answer 1: No, Since the claimant is a relative other than a parent
with whom a dependent child is living, and since the assistance is
solely for the needs of the dependent and not for the needs of the
claimant or the claimant’s spouse or children, the one-twelfth
reduction does not apply to the claimant.

ExaMPLE 1: A claimant receives AFDC payments of $400 per
month for the care of her dependent grandchild, who lives with her.
The AFDC grant provides that the payments are solely for the care
of the grandchild. The one-twelfth reduction does not apply.

QuesTion 2: Does the one-twelfth reduction apply to aclaimant who
receives AFDC payments for use both to pay for a dependent
grandchild’s care while living with the claimant, and to help pay the
rent and other household expenses?

Answer 2; Yes. Even though the claimant is a relative other than a
parent with whom a dependent child is living, the claimant receives
the aid to meet the needs of both the dependent child and the
claimant or the claimant’s spouse or children. The one-twelfth
reduction thus applies to the claimant,

ExaMpPLE 2: A claimant receives AFDC payments of $400 per
month, The grant specifies that the payments may be used to help
pay the rent and other household bills, as well as for the care of her
grandchild living with her. The one-twelfth reduction does apply,
since the assistance includes aid to meet the needs of the claimant
or the claimant’s spouse or children.

Question 3: Does the one-twelfth reduction apply if a claimant who
is a relative of a dependent other than its parent becomes the
dependent’s legal guardian?

AnsweR 3: No. A dependent’s legal guardian is not considered tobe
the dependent’s parent, and the claimant is thus arelative other than
a parent. The one-twelfth reduction does not apply to the claimant.

QuesTioN 4: Does the one-twelfth reduction apply if aclaimantis a
dependent child’s relative other than its parent, but the claimant
subsequenty adopts the child?

Answer 4: Yes. The adoptive parent is considered to be the
dependent’s parent, and thus the exception under sec. 71.54(2)(a)2,

Wis, Stats. (1989-90), does not apply. The one-twelfth reduction is
required.

)

CORPORATION FRANCHISE OR INCOME TAXES
1. Section 338(h)(10), IRC, Election

Statutes: Sections 71.26(2) and (3) and 71.30(1)(a), Wis. Stats.
(1989- 90)
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Backcrounn: Under section 338(h)(10) of the Internal Revenue
Code (IRC), a carporation which makes a qualified stock purchase
of another corporation (the “target”) can elect to treat the stock
purchase as an asset purchase. Under such an election, the target
corporation is treated as if it sold all of its assets in a single
transaction at the close of the acquisition date. The target corpora-
tion must report any resulting gain or loss on this deemed sale. The
selling corporation does not recognize the gain or loss on the sale
of the stock of the target corporation. In addition, the target
corporation is treated as a new corporation that purchased the assets
on the day after the acquisition date and is allowed to adjust the basis
of its assets to fair market value at that date.

The target corporation must file two short-period returns for federal
purposes. The firstreturnis for the period that begins on the first day
of the taxable year and ends on the date of acquisition of the stock.
This retum, which is included in the consolidated federal return of
the selling corporation, includes the gain or loss on the deemed sale
of the assets. The second return is for the period that begins on the
day after the acquisition date and ends on the last day of the taxable
year of the target. The stepped-up {or stepped-down) basis of the
assets is recognized on this return, which is included in the consoli-
dated federal return of the purchasing corporation.

ExampLE: OnMarch 31, 1989, Corporation P purchases 100% of the
stock of Corporation T from Corporation $ for $100,000. All three
corporations are calendar-year tax filers. Corporation S had a basis
of $50,000 in the stock of Corporation T. Corporation T had a basis
of $70,000 in its assets. If a section 338(h)(10) election is made,
Corporation S will not report the $50,000 gain on the sale of
Corporation T’s stock.

In addition, Corporation T must file two returns. The first return is
for January 1, 1989, through March 31, 1989, On this return, which
is filed with the consolidated federal return of Corporation S,
Corporation T reports the $30,000 gain on the deemed sale of its
assets. Corporation T"s second return is for April 1, 1989, through
December 31, 1989. On this return, which is filed with the consoli-
dated federal return of Corporation P, Corporation T adjusts the
basis of its assets to $100,000.

Question 1: Does IRC sec. 338(h)(10) apply for Wisconsin pur-
poses?

Answer 1: Yes. Wisconsin net income for corporation franchise
and income tax purposes is determined under the Internal Revenue
Code with certain modifications. Since there is no modification
under the state statutes for IRC sec. 338, this provision is the same
for both state and federal purposes.

However, a corporation may make a section 338 election for
federal purposes but not for Wisconsin, and vice versa. Although
sec. 71.30(1)(a), Wis. Stats. (1989-90), requires a corporation to
use the same method of accounting for both state and federal
purposes, a section 338 election is not considered to be a method of
accounting. Therefore, the same election does not have to be made
for federal and state purposes.

Question 2: How is asection 338(h)(10) election made for Wiscon-
sin purposes?

Answer 2: If the same election is being made for federal and state
purposes, a separate election is not required for Wisconsin. How-
ever, the corporations involved must file a complete copy of their
federal returns and all attachmenis with their Wisconsin returns.
Therefore, the target corporation must attach a copy of the federal
Form 8023 and any additional data and materials required to be
filed with that form to the final Wisconsin return of the old target
and to the firstreturn of the new target. The selling corporation must
also attach a copy of the federal Form 8023 to its Wisconsin return.

To make a different election for state purposes than that made for
federal purposes, the target corporation and the selling corporation
must attach a statement to the Wisconsin returns being filed. If
making a section 338(h)(10) election for Wisconsin purposes but
not federally, the statement must include the information required
by federal Form 8023. The election must be made within the time
prescribed by federal law. Generally, this is the 15th day of the 9th
month beginning after the month in which the acquisition date
occurred. Once made, the election is irrevocable,

QuEestioN 3: How is the result of a section 338(h)(10) election
reftected on the Wisconsin corporation franchise or income tax
returns of the corporations involved in such a transaction?

Axswer 3: Since Wisconsin is a separate entity state (that is,
combined or consolidated returns are not allowed), each corpora-
tion must file a Wisconsin return if it has a Wisconsin filing
requirement. Assuming all three corporations in the above example
have a Wisconsin filing requirement, the returns required for
Wisconsin are as follows:

Corporation P: A return for the 1989 calendar year isrequired. The
net income (loss) on this return is unaffected by the section
338(h)(10) election.

Corporation T: Two short-period rctums, covering the same
periods as the federal returns, are required. The gain on the deemed
sale of its assets is reporied on the first remm and the stepped-up
basis in the assets is recognized on the second return. Corporation
T will pay any tax due on the deemed sale. Both returns are due on
the corresponding federal due date(s), including applicable exten-
sions.

Corporation S: Areturn for the 1989 calendar year isrequired. The
gain on the sale of the stock of Corporation T is excluded from the
computation of Wisconsin net income.

Question 4: If a section 338(h)(10) election is made for federal
purposes but not for Wisconsin, how is this difference reflected on
the Wisconsin franchise or income tax returns?

ANswWER 4: Both the target corporation and the selling corporation
must atiach statements to their Wisconsin franchise or income tax
returns, explaining that the transaction is being treated as a stock
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sale for Wisconsin purposes rather than as a sale of assets. Assum-
ing all three corporations in the above example have a Wisconsin
filing requirement, the returns required for Wisconsin are as fol-
lows:

Corporation P; A return for the 1989 calendar year isrequired. The
net income (loss) on this return is unaffected by the section
338(h)(10) election.

Corporation T: Two short-period returns, covering the same
periods as the federal retumns, are required. The taxable year for
Wisconsin purposes is the taxable period upon the basis of which
the taxpayer computes its income for federal income tax purposes.
Sec. 71.22(10), Wis. Stats. (1989-90). The gain on the deemed sale
of the assets is subtracted from federal taxable income on the first
return, and the assets will not receive a basis adjustment on the
second return, Both returns are due on the corresponding federal
due date(s), including applicable extensions.

Corporation S: A return for the 1989 calendar year isrequired. The
$50,000 gain on the sale of the stock of Corporation T is added to
federal taxable income to arrive at Wisconsin net income,

QuesTioN 5: If a section 338(h)(10) election is made for Wisconsin
purposes, must the new target corporation compute depreciation
under the law in effect when the old target originally placed the
property in service or when the deemed asset purchase occurs?

Answer 5: The new target corporation computes depreciation on
the stepped-up (or stepped-down) basis of the assets under the law
in effect when the deemed purchase occurs. In addition, temporary
federal regulations provide that the new target corporation gener-
ally may make new elections under IRC sec. 168 without regard to
the elections made by the old target. For purposes of the
“antichurning” rules, the old target is not a related person with
respect to the new target corporation. Temporary Regulation
sec. 1.338-4T(1)(2), Question and Answer 2. This treatment also
applies for Wisconsin purposes.

QuesTion 6: If a section 338(h)(10) election is made for Wisconsin
purposes, what is the post-transaction basis of the assets in the new
target corporation’s property factor for apportionment purposes?

ANswER 6: The post-transaction basis of the assets for apportion-
ment purposes is the stepped-up (or stepped-down) basis of the
assets in the deemed purchase, computed without regard to accu-
mulated depreciation. Therefore, the year-end balances for owned
property on the final Wisconsin return of the old target will differ
from the beginning balances for that property on the first Wisconsin
return of the new target corporation,

QuesTion 7: If a section 338(h)(10) election is made for Wisconsin
purposes, is the gain or losson the deemed sale of the business assets
included in the old target corporation’s sales factor for apportion-
ment purposes?

ANswER 7: The deemed sale of inventory is included in the old target
corporation’s sales factor. However, the gain or loss on the deemed
sale of the old target’s other tangible business assets is not included
in the sales factor. For purposes of the sales factor, sales include
gross receipts from the sale of inventory. Sec. 71.25(9)(¢), Wis.
Stats. (1989-90). Sales do not include gross receipts and gain or loss
from the sale of tangible business assets other than sales of inven-
tory, scrap, or by-products or from the operation of a farm, mine, or
quarry. Sec. 71.25(9)(f), Wis. Stats. (1989-90).

QuesTioN 8: If a section 338(h)(10) election is made for Wisconsin
purposes, is the transaction subject to Wisconsin sales or use taxes?

ANsweR 8: No, the transaction is not subject to Wisconsin sales or
use taxes. Wisconsin sales tax is imposed on a retailer’s gross
receipts from the sale of tangible personal property in Wisconsin,
while use tax is imposed on the purchase of tangible personal
property stored, used, or consumed in Wisconsin if no state sales or
use tax was previously paid. Secs. 77.52(1) and 77.53(1), Wis.
Stats. (1989-90). Although treated as the sale of the target
corporation’s assets for franchise or income tax purposes, the
transaction actually is a sale of stock and is treated as such for sales
and use tax purposes. Since stock is an intangible asset, the
transaction is not subject to Wisconsin sales or use taxes.

0

2. Wisconsin Tax Treatment of Qualified REIT Subsidiaries
Statutes: Section 71.26(2)(b), Wis. Stats. (1989-90)

Note: This Tax Release applies for taxable years beginning after
December 31, 1986.

BackGrROUND: For taxable years beginning after December 31,
1986, Internal Revenue Code section 856(i) provides that a corpo-
rate subsidiary of areal estate investment trust (REIT) is not treated
as a separate entity, and all of its assets, liabilities, and items of
income, deduction, and credit are treated as attributes of the REIT.
This treatment applies to a qualified REIT subsidiary, which is any
corporation if 100 percent of the stock of such corporation is held
by the REIT at all times during the period the corporation was in
existence.

Facrs: REIT and its wholly-owned subsidiary, REITSUB, are both
entities which are organized outside Wisconsin and do not transact
any business in Wisconsin. REITSUB owns 100 percent of WISC,
a corporation which owns real estate in Wisconsin. In addition,
REITSUB owns all the stock of other similar corporations in other
states.

For federal income tax purposes, REIT, REITSUB, WISC, and the
other subsidiaries of REITSUB are required to be treated as part of
the REIT itself. Accordingly, REITSUB, WISC, and the other
subsidiaries of REITSUB do not have income or loss as separate
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entities, since their income and loss is treated as the income or loss
of REIT.

QuesTioN: Whatare thereporting requirements of REIT, REITSUB,
and WISC for Wisconsin franchise or income tax purposes and how
is the income attributable to Wisconsin determined?

Answer: For Wisconsin franchise or income tax purposes, REIT,
REITSUB, WISC, and the other wholly owned subsidiaries of
REITSUB must report as one entity, the same as for federal
purposes. The entity must apportion a part of its income to Wiscon-
sin using the standard 3-factor apportionment percentage.

For a corporation, conduit, or common law trust which qualifies as
a REIT, net income means the federal real estate investment trust
taxable income of the corporation, conduit, or trust as determined
under the Internal Revenue Code. Sec. 71.26(2)(b), Wis. Stats.
(1989-90). Federal taxable income is determined based on WISC
not being treated as a separate entity, REIT being considered the
owner of the Wisconsin real estate, and REIT’s federal taxable
income including the income derived from such real estate.

Therefore, REIT must file, as the taxpayer, using Wisconsin Form
4, and attach any applicable supplemental schedules, including
Wisconsin Form 4B, Computation of Wisconsin Apportionment
Data.

a

3. Wisconsin Treatment of United Kingdom Advance Corpo-
ration Tax (ACT) Refunds

Statutes: Section 71.26(2)(a), Wis. Stats. (1989-90)

Norte: This Tax Release applies with respect to the 1987 taxable
year and thereafter. As a result of 1987 Wisconsin Act 27 which
generally federalized Wisconsin’s corporate franchise and income
tax law, the Tax Release titled “Taxability of ACT (Advance
Corporation Tax) Refunds” which was published in Wisconsin Tax
Bulletin 44 (October 1985) does not apply to the 1987 taxable year
and subsequent taxable years.

Facts anp Question: The United Kingdom levies the Advance
Corporation Tax (ACT) on a corporation upon the payment of a
dividend by that corporation to its shareholders, ACT isan advance
payment of the corporation’s general corporate tax. The Income
Tax Convention established between the United States and the
United Kingdom provides for a payment of a refund of ACT to
qualifying U.S. shareholders. Pursuant to the Income Tax Conven-
tion, the Technical Explanation of the Convention, and Revenue
Procedure 80-18, the refunded ACT is considered for federal
income tax purposes to be a dividend for a U.S. shareholder.

Beginning with the 1987 taxable year, Wisconsin corporate net
income is determined under the Internal Revenue Code, with
certain modifications. Sec. 71.26(2)(a), Wis. Stats. (1989-90).

As aresult of the federalization of Wisconsin’s corporate franchise
and income tax law, are ACT refunds treated as dividends for
Wisconsin purposes for the 1987 taxable year and thereafter?

Answer: Yes. For 1987 and subsequent taxable years, ACT refunds
are treated as dividends for Wisconsin franchise and income tax
purposes to the extent that they are treated as dividends for federal
income tax purposes. Wisconsin law does not include any modifi-
cation which would change the characterizaton of ACT refunds
included in federal gross income; therefore, the same treatment
applies for Wisconsin purposes.

As a result of being characterized as dividends, ACT refunds may
qualify for the Wisconsin dividends received deduction under sec.
71.26(3)(§), Wis. Stats. (1989-90). This statute permits the deduc-
tion of dividends received during the year from payor corporations
which meet certain requirements based on the relationship between
the payor and the recipient or based on the Wisconsin activity of the
payor. For example, a dividend is deductible if paid on common
stock and the corporation receiving the dividend owns, directly or
indirectly, during the entire taxable year at least 80% of the total
combined voting stock of the payor corporation.

0

SALES/USE TAXES
1. Compression Hosiery
StaTuTEs: Section 77.54(22)(f), Wis. Stats. (1989-90)

Norte: This Tax Release applies only with respect to sales on or after
October 1, 1989.

BackGroUND: Section 77.54(22)(f), Wis. Stats., as created by 1989
Wisconsin Act 31, exempts from sales and use tax “[a]ntiembolism
elastic hose and stockings that are prescribed by a physician and
sold to the ultimate consumer.”

Facts AnD QuesTioN: There are generally 4 maladies which are
treated by compression hosiery:

1) Embolisms - an embolism is an abnormal circulatory condition
in which an embolus (a foreign object, a quantity of air or gas
or a bit of tissue or tumor) travels through the bloodstream and
becomes lodged in a blood vessel,

2) Venous insufficiency - deep venous insufficiency is an abnor-
mal circulatory condition characterized by decreased return of
the venous blood from the legs to the trunk of the body.

3) Varicose veins - varicose veins are tortuous, dilated veins with
incompetent valves. They have various causes and are com-
mon, especially in women,
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4) Tired muscles - persons whose leg muscles tire easily or swell
wear various types of support hose.

Some stockings used to treat embolisms are lighter in compression
(15-20 mg.) than the venous insufficiency stockings (20-30 mg.,
30-40 mg., 40-50 mg., and 50-60 mg.). However, some types of
stockings may be used to treat more than one of these maladies.

Which types of compression stockings or hose are exempt from
sales and use tax under sec. 77.54(22)(f), Wis. Stats.?

ANsSWER: To be exempt from sales and use tax under sec., 77.54(22)(f),
Wis. Stats., compression stockings must:

1) require a prescription to be sold, and
2) be specifically prescribed to treat, prevent or stabilize an
embolus.

Therefore, compression stockings and elastic hose that are pre-
scribed to treat embolisms are exempt. Compression stockings and
hose prescribed to treat venous insufficiency, varicose veinsor tired
muscles are taxable.

)

2. Gross Receipts for Purposes of Wisconsin Sales and Use
Tax - Federal Luxury Tax

Statutes: Section 77.51(4)(a)4, Wis. Stats. (1989-90)
Wis. ApM. Cope: Section Tax 11.26(3)(b), April 1990 Register

BackGrounn: Effective January 1, 1991, the Revenue Reconcilia-
tion Act of 1990 (P.L. 101-508) created a new excise tax imposed
on the first retail sale of high-cost cars, boats, aircraft, jewelry, and
furs. The tax is equal to 10% of the excess of the sales price over a
threshold amount,

QuesTion: Is the 10% luxury tax under secs. 4001 through 4007 of
the Internal Revenue Code included in gross receipts or sales price
for purposes of imposing Wisconsin sales or use tax?

ANswer: No. Section 77.51(4)(a)4, Wis. Stats. (1989-90), and sec.
Tax 11.26(3)(b), Wis. Adm. Code, provide that “‘gross receipts” and
“sales price” for purposes of imposing Wisconsin sales and use
taxes do not include any tax imposed by the United States upon or
with respect to retail sales, whether imposed upon the retailer or
consumer, if measured by a percentage of sales price or gross
receipts and if the retailer is required to pay the tax to the govern-
mental unit which levied the tax.

ExampLe: Customer A purchases an automobile for $40,000 from
Retailer B. The luxury excise tax to be paid by Customer A to
Retailer B is $1,000 (340,000 - $30,000 threshold amount X 10%).

Gross receipts for purposes of imposing Wisconsin sales tax is
$40,000.

0

3. Photographic Services Furnished in Taxable County

StaTutes; Sections 77.52(2)(a)7, 77.71(1) and 77.72(3)a), Wis,
Stats, (1989-90)

BAcCKGROUND: Section 77.52(2)(a)7, Wis. Stats. (1989-90), pro-
vides that the fumishing of photographic services, including the
processing, printing and enlarging of film, as well as the service of
photographers for the taking, reproducing, and sale of photographs,
is subject to Wisconsin sales or use tax.

Section 77.71(1), Wis. Stats. (1989-90), provides that a county
sales tax of 1/2% is imposed on the gross receipts from furnishing
services described in sec. 77.52(2), Wis. Stats. (1989-90), in a
county that has adopted the county tax, For purposes of determining
in what county the sale of services takes place, sec. 77.72(3)(a),
Wis. Stats. (1989-90), provides that services have a situs at the
location where they are furnished.

FacTs AND QUESTION 1: A photographer is hired to take photographs
of a wedding that takes place in a taxable county. The photographer
processes the film and prints the photographs at his business
location in a nontaxable county. The newlyweds take possession of
the photographs in a taxable county.

Is the charge by the photographer for providing the photographic
services subject to the county sales tax?

ANsweR 1: Yes. This service is considered furnished at the place
where the buyer takes possession of the related property (ie.,
pictures). Because the buyer takes possession of the photographsin
ataxable county, the sale hasasitus in ataxable county and the gross
receipts from furnishing the photographic services are subject tothe
county sales tax.

Facts aAND QuesTioN 2: Assume the same facts as in Facts and
Question 1 except that the newlyweds take possession of the
photographs at the photographer’s business location in a nontax-
able county.

Is the charge by the photographer for providing the photographic
services subject to the county sales tax?

ANsweR 2: No. Because the buyer takes possession of the photo-
graphs in a nontaxable county, the sale has a situs in a nontaxable
county and the gross receipts from furnishing the photographic
services are not subject to the county tax.

Facrs aND QUESTION 3: A photographer contracts with a Wisconsin
calendar publisher to take photographs of various scenic areas in
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Wisconsin. The photographer’s place of business is in a nontaxable
county. The calendar publisher is located in a taxable county. The
photographer delivers the photographs to the calendar publisher.
The publisher decides not to use any of the photographs and returns
them to the photographer. The photographer bills the publisher
$500 for the photographer’s services furnished.

Is the $500 charge subject to the county sales tax?

Answer 3: Yes. This service is considered furnished at the place
where the publisher takes possession of the photographs for ap-
proval. Because the publisher took possession of the photographs
in a taxable county, gross receipts from furnishing the photographic
service are subject to the county sales tax,

Facts AND QUESTION 4: Assume the same facts as in Facts and
Question 3 except that the publisher reviews the photographs at the
photographer’s place of business.

Is the $500 charge subject to the county sales tax?

AnswER 4: No. Because the publisher took possession of the
photographs for approval in a nontaxable county, gross receipts
from furnishing the photographic service are not subject to the
county sales tax.

)

PRIVATE LETTER RULINGS

“Private letter rulings” are written statements issued to a
taxpayer by the depariment that interpret Wisconsin tax laws to the
taxpayer's specific set of facts. Any taxpayer may rely upon the
ruling to the same extent as the requestor, provided the facts are the
same as those set forth in the ruling.

The number assigned to each ruling is interpreted as follows:
The “W" is for “Wisconsin,” the first two digits are the year the
ruling becomes available for publication (80 days after the ruling
is issued to the taxpayer), the next two digits are the week of the
year, and the last three digits are the number in the series of rulings
in that year. The date following the 7-digit number is the date the
ruling was mailed to the requestor.

Certain information contained in the ruling that could identify
the taxpayer requesting the ruling has been deleted. Wisconsin
Publication 111, “How to get a Private Letter Ruling From the
Wisconsin Department of Revenue,” contains additional informa-
tion about private letter rulings.

The following ruling is included:
W9106001, November 15, 1990
Tyee Tax: Sales/Use

StaTutEs: Sections 77.51(20) and 77.52(1) and (2)(a)2 and 9, Wis.
Stats. (1987-88)

IssuE: Mobile home fot rental

This letter responds to your request for a private letter ruling
regarding the rental of mobile home lots for Wisconsin sales and use

tax purposes.
Facts

Youown amobile home. You rent a lot on which your mobile home
is affixed in a mobile home park. The mobile home is permanently
affixed to the land and is connected to utilities. The rental of the lot
includes waterand sewer services. Noother services or facilitics are
provided (i.e., electricity, garbage removal, clubhouse, pier, raft,
pool, laundry room, picnic tables, playground, or other improve-
ments),

RuLmnG REQuUEsT

You ask whether the rental of the mobile home lot is subject to
Wisconsin sales tax.

RuLNG

The gross receipts from the rental of mobile home lots, which are
not part of a campground facility that offers others services or
facilities, are not subject to Wisconsin sales tax.

ANALYSIS

Section 77.52(1), Wis. Stats. (1987-88), provides that a sales tax
shall be imposed on the gross receipts from the lease or rental of
tangible personal property at retail in Wisconsin, Section 77.51(20),
Wis. Stats. (1987-88), defines “tangible personal property” tomean
all tangible personal property of every kind and description. Land
1s commonly known to be real property.

Section 77.52(2)(a)2, Wis. Stats. (1987-88), imposes a sales tax on
the sale of admissions to amusement, athletic, entertainment or
recreational events or places (such as a campground).

Section 77.52(2)(a)9, Wis. Stats. (1987-88), provides that parking
or providing storage space for motor vehicles is subject to sales tax,
Motor vehicle is defined in sec. Tax 11.83(1), Wis. Adm. Code, as
a self-propelled vehicle designed for and capable of transporting
persons or property on a highway.

Because the rental of the lot in question is the rental of real property,
rather than tangible personal property, sec 77.52(1), Wis. Stats.
(1987-88), does not apply. Because the fee paid to the mobile hoime
park owner is for rent only and not for recreational services or
facilities, sec. 77.52(2)(a)2, Wis. Stats. (1987-88), does not apply.
Because the mobile home in question is not a motor vehicle, as
defined in sec. Tax 11.83(1), Wis. Adm. Code, sec. 77.52(2)(a)9,
Wis. Stats, (1987-88), does not apply. Therefore, the rental of your
mobile home lot is not subject to Wisconsin sales tax.

)
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