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materials to schools for teaching students
about Wisconsin income taxes.

CERTAIN CLAIMANTS

MAY STILL FILE A 1988
FARMLAND PRESERVATION
CREDIT CLAIM

The farmland preservation credit law was
amended by 1987 Wisconsin Act 399, ef-
fective for claims filed for taxable year
1988 and therecafter, to require that a
claimant’s property taxes for the preceding
year on the property for which a claim is
made, must be paid in order to qualify for
the credit (sec. 71.59(1Xb), Wis. Stats.
(1987-88)). Initially this new eligibility
requirement was interpreted as applying to
all claimants.

Later it was determined that the require-
ment applied only to claimants using the
“current year’slaw™ method of filing. Claim-
ants with a farmland preservation agree-
ment executed prior to May 17, 1988, and
who elect to use the “prior year’s law”
method of filing, are not subject to the new
cligibility requirement. A Tax Release
appeared in Wisconsin Tax Bulletin 63,
October 1989, page 17, indicating that a
claimant with unpaid 1987 property taxes
and with a farmland preservation agree-
ment executed before May 17, 1988, could
file a 1988 farmiand preservation credit
claim, using the law in effect at the time the
agreement was executed.

Anarticle also appeared in a Department of
Agriculture, Trade, and Consumer Protec-
tion publication. That article stated that
claimants with an agreement and unpaid
1987 property taxes who did not file a 1988
farmland preservation credit claimbecause
of the initial interpretation could file an
amended 1988 tax return to claim the credit
under the “prior year’s law” method, pro-
vided that the amended retun was filed by
December 31, 1989. However, that article
was not published until January 17, 1990.

Since the change in position described above
occurred late in 1989, the Department of
Revenue willhonor 1988 (and 1988F) farm-

land preservation credit claims filed after
the statutory due date (January 2, 1990, for
calendar year claims) as timely filed claims
if:

a. Theclaimisfiled underthe “prior year’s
law” method,

&

It is filed by a claimant whose 1987
property taxes were unpaid as of the
statutory due date of the 1988 (or 1988F)
claim (January 2, 1990, for calendar
year claims), and

c. The claimant has a farmland preserva-
tion agreement executed before May
17, 1988.

The extension of time (o file these claims
will expire 4 years after the statutory due
date of the 1988 (or 1988F) claim (for
example, the extension will expire on
December 31, 1993, for a calendar year
1988 claim).

VOICE RESPONSE
SYSTEM TO ANSWER
REFUND INQUIRIES

Beginning in April 1990, an automated
voice response unit (VRU) will be answer-
ing telephone calls to the department’s
refund inquiry telephone number, (608)
266-8100.

Callers with touch-tone telephones will be
prompted to enter their social security num-
ber and the dollar amount of the refund
claimed on their return. Callers with rotary
or push button rotary (pulse) telephones
will be automatically transferred to a de-
partment employe who will make the nec-
essary entries to the VRU. The VRU will
then respond to the inquiry.

Rotary and push bulton rotary callers may
only get assistance during regular business
hours while touch-tone callers may get
assistance from 6:00 a.m. to 1:00a.m. seven
days a week.

If the VRU does not have enough informa-
tion from the department’s computer in-
come tax history file 1o respond to the

inquiry, employe intervention is required.
Callers phoning during business hours will
automaticatly be transferred to a depart-
ment employe for assistance. Callers phon-
ing outside business hours will be given a
telephone number and hours during which
they may call for assistance.

DRUG TAX BECOMES
EFFECTIVE MAY 1, 1990

As a result of recent legislation (1989
Wisconsin Act 122}, Wisconsin will begin
to impose a tax on dealers who acquire or
possess marijuana or other controlled sub-
stances.

This new “drug tax” takes effect on May 1,
1990, Tax stamps or labels will be sold to
dealers who must affix them to their prod-
ucts as proof of payment, There are sub-
stantial civil and criminal penalties for
possession of marijuanaor other controlled
substances which do not bear evidence of
the tax paid.

The Department of Revenue’s Inheritance
and Excise Tax Bureau will administer the
“drug tax”. Inquirics concerning the new
“drug tax" should be directed to the Inheri-
tance and Excise Tax Burcau, 4622 Univer-
sity Avenue, Madison, Wisconsin 53702, or
telephone (608) 266-6701.

Following are descriptions of the major tax
provisions in 1989 Wisconsin Act 122, All
of the following provisions become effec-
tive May 1, 1990,

1. Tax on Controlled Substances
{Create secs, 139.87 and 139.88.)

An occupational tax is imposed on dealers
of controlled substances (as defined in sec.
161.04(4) and (5), Wis. Stats.). A “dealer”
is any person who, in violation of ch. 161,
possesses, manufactures, produces, ships,
transports, delivers, imports, sclis or trans-
fers to another person: (a) more than 42.5
grams of marijuana, (b) more than 7 grams
of any other controlled substance, or (c) if
the substance is not sold by weightbut in a
manufactured dosage form, 150 milligrams
of a controlled substance. The tax does not
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apply to a person who lawfully possesses
marijuana or another controlled substance,

The tax is imposed on dealers at the follow-
ing rate;

a. $3.50 per gram or part of a gram of
marijuoana, whether pure or impure,
measured when in the dealer’s posses-
sion,

b. $200 per gram or part of a gram of other
controlled substances, whether pure or
impure, measured when in the dealer’s
possession.

¢. $400 per 15 milligrams of a controlled
substance if the substance is sold in a
manufactured dosage form.

2. Proofof Payment{Createsec. 139.89.)

In administering the controlled substances
tax, the Department of Revenue is required
to create a uniform system of providing,
affixing, and displaying stamps, labels, or
other evidence that the tax has been paid.
No dealer may possess any controlled sub-
stance unless the tax has been paid oniit, as
evidenced by a stamp or other official evi-
dence.

The controlled substance tax is due and
payable immediately upon acquisition or
possessing the marijuana or controlled
substance in Wisconsin, and the depart-
ment at that time has a lien on all of the
taxpayer’s property. Late payments are
subject to interest at the rate of 1% per
month or part of a month. Stamps or other
evidence of payment are not transferable to
another person.

3. Confidentiality (Create sec. 139.91.)

The Department of Revenue may notreveal
facts obtained in administering the con-
trolled substances tax. However, the de-
partment may publish statistics that do not
reveal the identities of dealers.

Dealers may not be required to provide any
identifying information in connection with
the purchase of stamps. No information
obtained by the department may be used
against a dealer in any criminal proceeding
unless that information has been independ-
ently obtained, exceptin connection witha

proceeding involving possession of untaxed
marijuana or controlied substances or taxes
due from the dealer.

4. Examination of Records
{Create sec. 139.92.)

The Department of Revenue may examine
or cause to be examined, any books, papers,
records, or memoranda that may be rele-
vant in determining the amount of tax that
should have been paid, determining whether
or not the dealer should have paid taxes, or
in collecting the tax. The department may
also require the attendance of any person
having knowledge or information that may
berelevant, compel the production of docu-
ments by persons required to attend, take
testimony on matters material to the deter-
mination, issue subpoenas, and administer
oaths and affirmations.

5. Administration of Controlled Sub-
stances Tax (Create sec. 139.93))

The 1axes, penalties, and interest imposed
under these provisions are to be assessed,
collected, and reviewed as are income taxes
under ch. 71 of the Wisconsin Statutes.

In cases where the Department of Revenue
finds that the collection of the tax is jeop-
ardized by delay, the department is author-
ized, upon notification to the taxpayer in
person or by registered mail to the last
known address, to demand immediate
payment of the taxes, penalties, and interest
due and to proceed under the statutory
provisions relating to the collection of in-
come and franchise taxes. If the taxes,
penalties, and interest are not immediately
paid, the department is permitted to scize
any of the taxpayer’s assets. Scizure of the
assets does not nullify the taxpayer’s right
toahearing on the department’s determina-
tion that the collection would be jeopard-
ized by delay, nor does it nullify the
taxpayer’s right to post a bond.

‘Within 5 days after notifying the taxpayer,
the department is required to provide the
taxpayer in writing with its reasons for
proceeding under these provisions. The
warrant of the department shall not issue
and the department may not proceed further
under these provisions if, within 10 days
after notice of the intent to proceed is given,
the taxpayer furnishes to the department a

bond conditioned upon the payment of the
additional tax and inierest. The taxpayer
has 20 days after the initial notice by the
department to appeal to the department the
determination that the collection will be
jeopardized by delay. Any statement that
the department files may be admitted into
evidence and is prima facie evidence of the
facts it contains. Taxpayers may appeal
adverse determinations by the department
to the Dane County Circuit Court.

The taxes and penalties assessed by the
department are presumed (o be valid and
correct. The burden is on the taxpayer to
show their invalidity or incorreciness. The
Department of Revenue may request the
Department of Administration to sell all
assets which are seized.

No court may issue an injunction to prevent
or delay the levying, assessment, or collec-
tion of the taxes or penalties.

The duly authorized employes of the de-
partment have all necessary police powers
to prevent violations,

6. Refunds (Create sec, 139.94.)

Excess taxes are to be refunded with inter-
est at the rate of 0.75% per month,

If the Department of Revenue has sold
property toobtain taxes, penalties, and inter-
est assessed and those taxes, penalties, and
interest are found not to be due, the depart-
ment is required to give the former owner
the proceeds of the sale when that determi-
nation is final.

7. Penalties (Create secs. 139.90 and
139.95)

Any dealer who possesses marijuana or a
controlled substance for which atax hasnot
been paid, in addition to the tax due, is
subject to a penalty equal to the amount of
the tax duc and a fine of not more than
$10,000 or imprisonment for not more than
5 years, or both. Acquisition of stamps or
otherevidence thatthe tax under sec. 139.88,
Wis. Stats. has been paid does not create
immunity for a dealer from criminal prose-
cution for possessing controlled substances
in violation of ch, 161.

Any person who falsely or fraudulently
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makes, alters, or counterfeits any stamp or
procures or causes the same to be done or
who knowingly utters, publishes, passes, or
tendersas true any false, altered, or counter-
feit stamp or who affixes acounterfeit stamp
to marijuana or a controlled substance or
who possesses marijuana or a controlled
substance to which a false, altered, or
counterfeit stamp is affixed may be fined
not more than $10,000 or imprisoned from
one to 10 years or both.

8. Use of Revenue (Create secs. 20.505
(6)(hm}) and 139.96.)

All monies received from the tax on con-
trolled substances, including penalties,
shall be allocated to the state or local law
enforcement agency that made the arrest
associated with the revenue.

DEPARTMENT DENIES
CLAIMS FOR REFUND
BASED ON DAVIS DECISION

On March 12, 1990, the Department of
Revenue mailed denial notices to individu-
als who filed claims for refund of Wiscon-
sinindividual income taxes paid on federal
retirement income for years prior to 1989,
The department acted on the claims at this
time to comply with a statutory require-
ment that the department act on claims for
refunds within one year from the time they
are received by the department,

The denial is based on the department’s
position that last year’sU.S. Supreme Court
decision in Davis v. Michigan Department
of Treasury docs notapply to tax years prior
to 1989. Although litigation is pending, to
date, no court has ruled against the
department’s position,

The denial notice mailed to claimanis in-
forms them of their appeal rights and in-
cludes a simple appeal form and pre-ad-
dressed envelope to simplify the appeal
process for them.

The department has also notified various
interested groups, such as organizations
that serve the elderly, of this action.

Taxpayers or others who have questions

about this or related matters are advised to
call the department at (608) 266-2772.

A copy of the denial notice sent to claim-
ants appears on page 20 of this Bulletin.

APPLICATION TO
ASCERTAIN NET TAX
PAID OR PAYABLE

Who May Apply?

A Wisconsin resident may obtain the net
‘Wisconsin income tax, Wisconsin franchise
tax, or Wisconsin gift tax reported as paid or
payable of another person or corporation as
provided by sec. 71.78(2), Wis, Stats. (1987-
1988). This information is not available to
any nonresident, or to any resident who is
making the request for such information for
the use or benefit, directly or indirectly, of
a nonresident person or firm or a foreign
corporation, except to the extent that simi-
lar information in the state of residence of
such person or firm or the state of incorpo-
ration of such foreign corporation is made
available to residents of Wisconsin or
Wisconsin corporations.

What is Net Tax Reported as Paid or
Payable?

“Net tax reported as paid or payable” is the
“Net Tax™ reported on an individual in-
cometaxreturn(Form 1, 1A, WI-Z, INPR),
fiduciary return (Form 2}, and corporation
franchise or income tax retamn (Form 4, 5),
less any credit for taxes paid to another
state. If an amended return has been filed,
net tax reported as paid or payable is the
“Net Tax,” less any credit for taxes paid to
another state, reported on the amended
individual income tax return (Form 1X) or
corporation franchise or income tax return
(Form 4X). If an adjustment notice has
been issued, net tax reported as paid or
payable is the “Net Tax,” less any credit for
taxes paid to another state, as computed on
the adjustment notice. In the cases of
amended returns and adjusted returns, the
net tax line from the original return is no
longer used to determine the net tax re-
ported as paid or payable. (Note: Net tax
paid or payable shall be reduced by the

special onec-time property tax/rent credit
refunded for 1987 and 1988.)

For 1986 and prior years, Wisconsin law
provided for a separate minimum tax that
was added to net tax reported on an individ-
val income tax return. A requester may not
obtain this minimum tax amount reported
as paid or payable by an individual. For
1987 and thereafter, Wisconsin law pro-
vides an altemative minimum tax which is
included in the computation of net tax re-
ported as paid or payable on an individual
tncome tax return. The “net tax” amount
disclosed for 1987 and subsequent years
will include any alternative minimum tax
reported as paid or payable.

How Does A Requester Apply?

A requester must complete Form P-100,
“Application To Ascertain Wisconsin Net
Income Tax Reported As Paid or Payable.”
A copy of this application is on page 21.
The application may be mailed to the De-
partmentof Revenue, Post Office Box 8903,
Madison, Wisconsin 53708. The requester
may also apply in person at the Department
of Revenue office at 4638 University Ave-
nue, Madison.

Form P-100 is separated into three sections.
The first section must always be completed
by the requester. The second section must
be completed by the requester only when he
or she does not appear in person at the
department’s office at 4638 University
Avenue, Madison. The third section is
completed by the department when the
requester appears in person at the Madison
office.

A requester may apply in person at the
Madison office from 7:45 a.m. 104:30 p.m.
on weekdays. A requester who applics in
person must present an acceptable form of
identification (e.g., a driver’s license). The
Custodian of Files in the Department of
Revenue will provide the net tax informa-
tion 1o a requester who applies in person as
soon as practicable after receiving the
application. Since the return of the person
or corporation subject to disclosure may be
located in cne of the department’s district
or branch offices, it is not always possible
for the custodian to respond immediately.
The custodian will advise the requester if
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additional time is required to obtain the net
tax information and when that information
may be available.

A fee of $4 must be paid for each return
from which the net tax paid or payable is
requested. The fee must be paid before the
nettax paidorpayable is provided or mailed.
The fee will be charged even if the net tax
paid or payable is zero.

What Information Is Disclosed?

If the requester complies with all provi-
sions of the Wisconsin Statutes, the net
income tax, franchise tax, or gift tax re-
ported as paid or payable may be disclosed
to the requester. If a return has not been
filed by the person or corporation subject to
disclosure, the requester will be so advised.

Information will not be disclosed over the
telephone. Also, the requester is not permit-
ted to examine the return or receive a pho-
tocopy of the return,

Is There Notice to a Taxpayer of
the Disclosure?

Within 24 hours of furnishing the net tax
reported as paid or payable, the department’s
Custodian of Files will notify in writing the
person or corporation whose return was
subjecttodisclosure. The requester’'sname,
address, and reason given for the request
will be provided.

Additional Information

For additional information about the
Application To Ascertain Net Income Tax
Paid or Payable, contact the Department of
Revenue Custodian of Files, Ms. Terri
Wilke, at (608)266-2892.

REFUND QUESTIONS

Do you have a question about your income
tax or homestead credit refund check? First,
wait at least 10 wecks (6 weeks if you filed
for a “quick refund”) after filing your tax
return or homestead claim. Then, call or
write to: Wisconsin Department of Reve-
nue, Post Office Box 8903, Madison, Wis-
consin 33708, telephone (608) 266-8100.

In your inquiry, be sure to include your
name and social security number, the name
and social security number of your spouse
if you are married, your address, the ap-
proximate date you filed your return, and
your phonc number where you can be
reached during the day.

1990 ESTIMATED TAX
REQUIREMENTS FOR
INDIVIDUALS, ESTATES,
AND TRUSTS

Estimated income tax payments are tax
deposits made during the year to prepay the
income tax and minimum tax that will be
due when an income tax return is filed.
Every individual, married couple filing
jointly, estate, or trust {(except trusts subject
to tax on unrelated business income) is
required to pay 1990 Wisconsin estimated
tax if they expect to owe $200 or more on
their 1990 Wisconsin income tax return.
Form 1-ES, “1990 Wisconsin Estimated
Tax Voucher,” is filed with each estimated
tax payment.

For calendar year taxpayers, the first esti-
mated tax paymentisdue on April 16, 1990,
Ingtallment payments are also due on June
15, 1990, September 17, 1590, and January
15, 1991. For fiscal year taxpayers, install-
ment payments are due on the 15th day of
the 4th, 6th, and 9th months of the fiscal
year, and the 1st month of the following
fiscal year.

Full-year residents, part-year residents,
estates, and trusts are subject to the esti-
mated tax requirements for 1990, However,
anestate isnot required to pay estimated tax
during the first two years of its existence.

Ifanindividual, married couple filing jointly,
estate, or trust does not make the estimated
tax payments when required, or underpays
any installment, interest may be assessed.

EXTENSIONS OF TIME TO
FILE FOR INDIVIDUALS

Any cxtension of time granted by the Inter-
nal Revenue Service (IRS) for filing a fed-
eral return also extends the time for filing
the corresponding Wisconsin return, pro-
vided a copy of the federal extension is
attached to the Wisconsin retum at the time
it is filed. Taxpayers are allowed the same
10-day grace period to file a retum for
Wisconsin as for the IRS when a federal
extensionrequestis denied. The denial must
be attached to the Wisconsin return when
filed in order to be recognized.

In lieu of the federal extension, a taxpayer
may request from the Wisconsin Depart-
ment of Revenue a 30-day extension of
time to file a Wisconsin return, If a federal
extension isrequested, it is not necessary to
request this separate Wisconsin extension.
Neither is it necessary to submit a copy of
the federal extension request to Wisconsin
at the time the federal request is made.

Reminders

DO NOT submit copies of federal exten-
sion requests to the Department of Reve-
nue.

DO NOT request a Wisconsin extension
when a federal extension is requested.

Aittach a copy of all approved extensions to
the corresponding Wisconsin tax retumn at
the time the Wisconsin return is filed.

Use Wisconsin estimated tax vouchers
(Form 1-ES) to submit Wisconsin exten-
sion payments. Be sure the Form 1-ES is for
the proper year.

GIFT TAX REPORTS
DUE APRIL 16

A Wisconsin gift tax is imposed upon all
gifts by adonor whois a Wisconsinresident
(regardless of the donee’s residence) and
gifts of Wisconsin real estate or tangible
personal property located in Wisconsin
(regardless of where the donor or donee
resides).
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1989 Wisconsin gift tax reports must be
filed if the total value of taxable gifts given
in 1989 by one donor (person giving the
gift) to one donee (person receiving the
gift) exceeds $10,000. Gift tax reports of
the donee and donor for 1989 must be filed
by April 16, 1990. A return does not have to
be filed if the value of the gift is $10,000 or
less.

The donor reports gifts made on Wisconsin
Form 7. On this form, the donor enters the
description and value of the gifts made to
each donee.

The donee reports the gifts he or she re-
ceived on Wisconsin Form 6, and includes
the description and value of the gifts re-
ceived from one donor. If the donee re-
ceived gifts from more than one donor
during that year, the donce must file a
separate report of gifts received from each
donor.

The gift tax due is figured on Wisconsin
Form 6. In determining the 1989 gift tax
due, an annual exemption of $10,000 is
allowed for all gifts made during a calendar
year by one donor to one donee. Giftsto a
spouse are completely exempt from Wis-
consin gift tax. A lifetime personal exemp-
tion of $50,000 is allowed for gifts to lineal
issue (children, grandchildren), lineal an-
cestors (parents, grandparents}, the wife or
widow of a son, the husband or widower of
a daughter, an adopted or mutually ac-
knowledgedchild, anda mutually acknowl-
edged parent. There is no lifetime exemp-
tion allowed to other donees.

INFORMATION
OR INQUIRIES?

Madison - Main Office
Area Code (608)

Beverage, Motor Fuel,
Cigarette, Tobacco Products . 266-6701
Corporation Franchise/Income. 266-3645

Estimated Taxes ............ 266-9940
Fiduciary, Inheritance, Gift . . . 266-1231
Homestead Credit........... 266-8641
Individual income .......... 266-2486

Property Tax Deferral Loan . . . 266-1983

Sales, Use, Withholding . . .. .. 266-2776
Audit of Returns: Corporation,
Individual, Homestead, Sales 266-2772

Appeals.............vvunen 266-0185
Refunds .................. 266-8100
Delinquent Taxes ........... 266-7879
Copies of Returns:
Homestead, Individual. ... .. 266-28%0
AllOthers ............... 266-0678
Forms Request:
Taxpayers........coevun. 266-1961
Practitioners.............. 267-2025
District Offices
Appleton . ............ (414) 832-2727
Eau Claire............ {715) 836-2811
Milwaukee ........... (414) 227-4000
WE ARE FREQUENTLY
ASKED...

Question: If I make a gift of property to my
spouse, will she owe a Wisconsin gift tax?

Answer: No. A gift made to your spouse is
an exempt transfer of property not subject
to Wisconsin gift tax.

Question: What is the maximum amount of
gifts I can make before I have to file a
Wisconsin gift tax return?

Answer: Youmay make a gift of any amount
to a spouse and not have to file a gift tax
return. Also, you may make a gift up to
$10,000 to each denee before you are re-
quired to file a gift tax return. (Note: Ex-
empt transfers are not included for pur-
poses of determining the $10,000 limit.)

Question: Will there always be a Wisconsin
gift tax?

Angswer: No. The Wisconsin gift tax will be
eliminated, effective for gifts made on or
after January 1, 1992.

Question: Is money [ receive as a gift tax-
able for income tax purposes?

Answer: No. Amountsreceived as agiftare
not taxable for Wisconsin income tax pur-

poses.

WISCONSIN TAX BULLETIN
INCLUDES INDEX

Once each year the Wisconsin Tax Bulletin
includes an index of articles, tax releases,
and otherattachments thathave appeared in
past Bulletins. The index can be found on
pages 22 10 49 of this Bulletin,

DO YOU HAVE
SUGGESTIONS FOR
1990 TAX FORMS?

Do you have suggestions for improving the
Wisconsin tax forms and instructions? Send
your suggestions to the Wisconsin Depart-
ment of Revenue, Director of Technical
Services, Post Office Box 8933, Madison,
Wisconsin 53708. Please be specific and
send your suggestions in early. The depart-
ment appreciates hearing from you.

APPLETON ACCOUNTANT
SENTENCED FOR
VIOLATION OF

STATE TAX LAWS

Income Taxes

An Appleton accountant has been ordered
to serve jail time for violations of Wiscon-
sin state tax laws. Erwin J. Oenes, 728
Fernmeadow Drive, Appleton, was sen-
tenced in Outagamie County Circuit Court,
Branch 1, Appleton, on § counts of failing
to comply with state income tax and with-
holding tax Iaws for 1985 and 1986. Circuit
Judge James Bayorgian placed Oenes on
probation and ordered him to serve 4 years
on cach count concurrently. Under the
conditions of probation, Ocnes must serve
90 days in jail, make restitution of taxes,
penalties, and interest in excess of $8,000,
and file his state tax returns on time during
the probationary period. The jail term must
commence before April 30, 1990, Oenes
will have Huber Law privileges.
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Excise Taxes

On November 10, 1989, Jerry D, Martin,
4129 Lake Thompson Road, Rhinelander
was found guilty of operating amusement
devices without a permit. Martin was fined
a total of $360 and two poker machines
which he operated were forfeited.

On October 13, 1989, Baris, Inc., d/b/a
“The Roose,” a tavern located in the Town
of Beaver Dam, was fined a total of $180
for failing to have a licensed bartender on
duty while open for business.

NEW ISI&E DIVISION RULES
AND RULE AMENDMENTS
IN PROCESS

Listed below, under Parts A, B, and C, are
proposed new administrative rules and
amendments to existing rules that are cur-
rently in the rule adoption process. The
rules are shown at their state in the process
asof March 15, 1990, Part D lists new rules
and amendments which were adopted in
1990. Part E lists new rules adopted in 1990
but not yet effective, Part F lists emergency
rules. (“A” meansamendment, “NR” means
new rule, “R” means repealed and “R&R”
means repealed and recreated.)

A. Rules at Legislative Council Rules
Clearinghouse

241 Separate accounting method-A

246  Apportionment of business in-
come of interstate air carriers-
R&R

247 Apportionment of net business

income of interstate motor carri-
ers of property-A

249  Apportionment of net business
incomes of interstate finance
companies-R&R

4.54 Security requirements-NR

455  Ownershipand namechanges-NR

967  Cigarette tax credit-R&R

968  Ownershipand namechanges-NR

B. Rules at Revisor of Statutes Office
for Publication of Hearing Notice

7.01 Purchases and invoices-A

7.23 Activities of brewers, bottlers and
wholesalers-A

Household income-A

Marriage, separation, or divorce
during claim year-A

14.03
14.06

C. Rules at Legislative Standing
Committee

1.06  Application of federal income tax
regulations for persons other than
corporations-A

1.10  Depository bank requirements for
withholding, motor fuel, general
aviation fuel and special fuel tax
deposit reports-A

203  Corporation retums-A

2.04 Information returns and wage

statements-R&R

Information returns required of

partnerships and persons other

than corporations-R

2,08  Returns of persons other than
corporations-A

2.06

2.10  Copies of federal returns, state-
ments, schedules, documents, ete.,
tobe filed with Wisconsinreturns-
A

230  Property located outside Wiscon-

sin - depreciation and sale-A
2.69 Income from Wisconsin business-
R
289  Penalty forunderpayment of esti-
mated tax-R
Credit for income taxes paid to
other states-A
3.03 Dividends received, deductibility
of-R&R
3.08  Retirement and profit-sharing
payments by corporations-A
Retirement plan distributions-A
Interest paid on money borrowed
to purchase exempt government
sccurities-A
3,10  Salesmen’sand officers’ commis-
sions, travel and entertainment
expense of corporations-R

2.955

3.085
3.096

3.12 Losses on account of wash sales
by corporations-R&R

337  Depletion of timber by corpora-
tions-A

338  Depletion allowance to incorpo-
rated mines and mills producing
or finishing ores of lead, zing,
copper, or other metals except
iron-A

347  Legal expenses and fines—cor-
porations-R

3.54  Miscellaneous expenses not de-
ductible—corporations-R&R

3.81  Offset of occupational taxes paid
against normal franchise or in-
come faxes-A

3.91 Petition for redetermination-A

392  Informal conference-A

393 Closing stipulations-A

394  Claims for refund-A

8.01  Tax liability-NR

802 Revenue stamps—occupational
tax-R&R

8.03 Affixing stamps-R

804  Refunds-R&R

8.05  Specialtax onintoxicating liquor-
R

8.06 Mixture of specially taxed and
regularly taxed intoxicating lig-
uors-R

8.11 Reports-A

8.12 Samples-NR

821 Purchases by the retailer-A

822 Purchases made outside of state-
A

8.23 Sales to non-licensees-NR

831 Sales out of Wisconsin-A

851 Labels-R

861 Advertising-A

8.66 Merchandise on collateral-A

8.71 Bitters-R

B.76 Salesperson-R&R

8.81 Transfer of retail liquor stocks-A

8.87 Intoxicating liquor tied-house
prohibitions-A

11.05 Government units-A
11.09 Medicines-A
11.12  Farming, agriculture, horticulture

and floriculture-A

Printed material exemptions-A
Exemption of machines and proc-
essing equipment-A

Grocers’ guidelist-A

11.19
11.40

11.51

11.535 Operators of a swap meet, flea
market, craft fair or similar event-
NR

11.61 Veterinarians and their suppliers-
A

D. Rules Adopted During Period of
January 1, 1990 through March 15,
1990 (effective date is given in paren-
theses)

1.13 Power of attorney-A (3/1/90)
2.01 Residence-A (3/1/90)
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2.05

207

2.081
2.085

2.105

2.11
212

213
2.15

2.17
2.18

231

2.50

251

273

2.74

275

2.76

2.80

2.81

2.86

2.945

2.96

2,98
3.24

Information returns, forms 8 for
corporations-R&R (3/1/90)
Income tax returns of liquidated
or dissolved corporations-R (3/1/
90)

Indexed income tax rate sched-
ule-R (3/1/90)

Claim for refund on behalf of a
dececased taxpayer-A (3/1/90)
Notice by taxpayerof federal audit
adjustmentsand amended returns-
A (3/1/90)

Credit for sales and use tax paid
on fuel and electricity-A (3/1/90)
Amended income and franchise
tax returns-A (3/10)

Moving expenses-A (3/1/90)
Methods of accounting for corpo-
rations-A (3/1/90)

Cash method of accounting for
corporations-R (3/1/90)

Accrual method of accounting for
corporations-R (3/1/90}
Taxation of personal service in-
come of nonresident professional
athletes-A (3/1/90)
Apportionment of net business
income of interstate public utili-
ties-A (3/1/90)

Rent received by corporations
from Wisconsin real estate-A
(3/1/90)

Involuntary conversion by corpo-
rations-A (3/1/90)

Gain or loss on disposition of
property by corporations; adjust-
ment to basis-R (3/1/90)
Recoveries by corporations-A
(3/1/90)

Refunds of taxes to corporations-
A (3/190)

Improvements of leased real es-
tate, income to corporate lessor-A
(3/1/90)

Damages received by corpora-
tions-A (3/1/90)

Income to corporations from can-
cellation of government contracts-
A (3/1/90)

Spousal individual retirement
contributions-R (3/1/90)
Extension of time to file corpora-
tion franchise or income tax re-
turns-A (3/1/90)

Disasler area losses-A (3/1/90)
Corporation taxes, miscellaneous-
R (3/1/90)

3.55 Donations and contributions -
corporations—R (3/1/90)

1401 Administrative provisions-R&R
(3/1/90)

14,02  Qualification for credit-R&R
(3/1/90)

1403 Houscholdincome-R&R (3/1/90)

14.04  Property taxes accrued-R&R
(3/1/950)

1405 Rent constituting property taxes
accrued-R&R (3/1/90)

14.06 Marriage, separation, or divorce
during claim year-NR (3/1/90)

E. Rules Adopted in 1990

But Not Yet Effective

11.10  Occasional sales-A

11.16 Common or contract carriers-A

11.18 Dentists and their suppliers-A

11.26  Other taxes in taxable gross re-
ceipts and sales price-A

1132  “Grossreceipts” and “sales price™-
A

1141 Exemption of property consumed
or destroyed in manufacturing-A

11.57  Public utilities-A

11.66 Communicationsand CATV serv-
ices-A

11.67  Service enterprises-A

11.68  Construction contractors-A

11.84  Aircraft-A

1185 Boats, vessels and barges-A

F. Emergency Rules

11.66 Communicationsand CATV serv-
ices (effective 10/1/89)

REPORT ON LITIGATION

This portion of the WIB summarizes recent
significant Tax Appeals Commission and
Wisconsin court decisions. The last para-
graph of each decision indicates whether
the case has been appealed to a higher
court.

The last paragraph of each WTAC decision
in which the department’s determination
has been reversed will indicate one of the
Sfollowing: (1) “the department appealed,”
(2) "the department has not appealed but
has filed a notice of nonacquiescence” or
(3) “the department has not appealed” (in

this case the department has acquiesced to
the Commission’s decision).

The following decisions are included:
Individual Income Taxes

Jerry and Lori Albright (p. 8)
Employe vs. independent contractor

Joyce A. Bennett (p. 9)
Marital property—notification

Laird C. Cleaver (p. 9)
Gain or loss—property transferred by
gift

Marilyn L. Jenness (p. 10)
Interest—assessments

Corporation Franchise or Income Taxes

Jourmal Communications, Inc. (p. 10)
Deductions—accrued expenses

William Wrigley, Jr., Co. (p. 11)
Nexus

Sales/Use Taxes

Irvin Kozlovsky (p. 11)
‘Water conditioners

INDIVIDUAL INCOME TAXES

Employe vs. independent contractor.
Jerry and Lori Albright and Jerry M. Al-
bright vs. Wisconsin Department of Reve-
nue (Wisconsin Tax Appeals Commission,
October 27, 1989). The issue in this case is
whether the taxpayer, a highly-skilled
woodcraftsman, who had nearly complete
independence as to his working hours and
manner of completing his work, who had
the right to quit work on any project at will,
who conducted his trade out of his own
shop, using his own tools and equipment,
and whose almost exclusive source of in-
come was a company that commissioned
him continuously to build articles, that paid
him by the hour on a regular 40-hour week
basis, that treated his commission income
as wages, that withheld from his pay
amounts for social security, federal and
state income taxes, and vacation pay, that
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issucd him W-2 certificates, that paid un-
employment compensation taxes, that pro-
vided him with health and life insurance
benefits, that provided him with materials
thathe needed to complete the projects, that
reimbursed him for travel expenscs, that
bore the immediate financial risk of any
unacceptable or unsatisfactory work done
by the taxpayer, and that had the right to
discharge him at will, was an employeoran
independent contractor of the cominission-
ing company.

The issue in this case arises in the context of
whether the taxpayer should have been
allowed to deduct in full unreimbursed
expenses he incurred in connection with his
trade. The taxpayer had reported these
cxpenses as business expenses, deductible
in full from his gross income. For 1984 and
1985, the department reclassified these
deductions by requiring that they be re-
ported as Schedule Aexpenses which made
them subject to the limitation on itemized
deductions. For 1986, the same sort of
reclassification meant that none of the
expenses were deductible,

The company’s explanation for the out-
ward trcatment of the taxpayer as an em-
ploye was that artists, such as the taxpayer,
are “strange cats,” whose devotion to their
work precludes them from properly con-
cerning themselves with prosaic things like
paperwork. Such artists must necessarily
turn to a patron to keep their business af-
fairs in order. Thus, here the simplest way
of handling the taxpayer’s business affairs
was to treat him as an employe,

The Commission accepted the explanation
that it was convenient for both the taxpayer
and the company to treat the taxpayer as an
employe. It ruled that while relevant, fac-
tors such as the W-2's and the company’s
deductions for unemployment compensa-
tion, suggesting the taxpayer was an em-
ploye, are not in themselves conclusive in
thiscase. Here these factors must be weighed
along side of other relevant factors. In de-
termining whether an employer-employe
relationship exists, the crucial question is
one of the degree of control the putative
employer exercises. This determination
turns on a weighing of numerous, common-
law factors, and on analysis of these fac-
tors, the Commission concluded that the

taxpayer was an employe.

The taxpayer has not appealed this deci-
sion.

0

Marital property—notification. Joyce A.
Bennettvs. Wisconsin Department of Reve-
nue (Wisconsin Tax Appeals Commission,
November 15, 1989). The issue in this case
is whether Thomas E. Bennett’s notifica-
tion on October 13, 1987, was timely and
proper notification to Joyce A. Bennett of
the amount and nature of his marital prop-
erty income before the due date, including
extensions, for filing his return for the tax-
able year in which the income was earned,
under sec. 71.11(2m), Wis. Stats. (1985-
B86).

Joyce A. Bennett (“taxpayer”} and Thomas
E. Bennett were married to each other for
all of 1986 and were full-year Wisconsin
residents. The taxpayer filed for and re-
ceived extensions to file her federal return
for 1986, first to August 15, 1987, and a
later extension to October 15, 1987, and
these extensions equally applied for Wis-
consin income tax purposes. Mr. Bennett
filed for and received extensions to file his
federal return for 1986 to October 15,1987,
and these extensions equally applied for
Wisconsin income tax purposes.

The taxpayer’s 1986 marital property in-
formation was sent by letter of July 24,
1987, to Mr. Bennett by certified mail,
return receipt requested, and received on
July 28, 1987, Mr, Benngett's 1986 marital
property information was hand delivered to
the taxpayer at 8:50 a.m., October 13, 1987,
by adeputy sheriff of the Outagamie County
sheriff’s office.

The taxpayer timely filed her 1986 Wiscon-
sin income tax return on or about Septem-
ber 14, 1987, reporting 100% of *her” wage
and interest income rather than in amounts
reported 10 Mr. Bennett as 1/2 marital; she
also reported “her” itemized deductions.

Mr. Bennett notified Mrs. Bennett on or
before the extended due date of his 1986
Wisconsin income tax return of “his” busi-
ness and interest income, rental loss, and

itemized deductions.

The department issued an assessment in the
alternative for 1986, since there was a dis-
agreement between the taxpayer and her
spouse as to which party is liable for tax on
unreported marital income.

The Commission concluded that the “due
date” referred to in the second sentence of
sec, 71.11(2m), Wis. Stats. (1985-86), re-
numbered sec. 71.10(6)(b), Wis. Stats.
(1987-88), refers to the return of the tax-
payer who is to make notification of marital
property income to his or her spouse, that
notifications by both the taxpayer and
Thomas E. Bennett of their respective
marital property incomes were timely and
adequate under said section, and that the
taxpayer is required to pay tax and interest
on her share of Thomas E. Bennett’s 1986
marital property income, as shown on the
October 13, 1987, notification. The Com-
mission ordered that the department’s ac-
tion be modified so as to adjust its assess-
ment of the taxpayer in the alternalive 1o
reflect one-half of the marital property
income of the taxpayer and Thomas E.
Bennett, with applicable credits and deduc-
tions as provided by law.

The taxpayer has not appealed this deci-
sion.

0

Gain or loss—property transferred by
gift. Laird C. Cleaver vs. Wisconsin De-
partment of Revenue (Court of Appeals,
District IV, August 24, 1989). Laird C.
Cleaver appeals from a Circuit Court judg-
ment affirming the decision of the Wiscon-
sin Tax Appeals Commission which af-
firmed the Department of Revenue’s denial
of his income tax refund claim. His claim
arises out of an alleged overpayment of
income tax on the gain he realized when he
made a “net gift” to the Laird C. Cleaver
issue trust. See Wisconsin Tax Bulletin 59,
page 7, for a review of this case.

The Court of Appeals determined that
whether the taxpayer is entitled to his
claimed refund requires construction of sec.
71.02(2)(a),(b)3,and (e}, Wis. Stats. (1977),
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in relation to sec. 1026 of the Deficit Re-
duction Act of 1984. The application of a
statute to a factual situation is a question of
law.

The Court concluded that sec. 71.02(2)(a),
(b)3, and (e), Wis. Stats. (1977), is ambigu-
ous and does not answer the inquiry of
whether sec. 1026 of the Deficit Reduction
Act of 1984 was an “amendment” to the
Internal Revenue Code within the meaning
of sec 71.02(2)(b)3, Wis. Stats. (1977). The
Court, thus, resorted to the legislative his-
tory and found that there are conflicting in-
dications as to the legislative intent as tothe
meaning of sec. 71.02(2)a), (b)3, and (e),
Wis. Stats. (1977).

The Court of Appeals resolved the conflict
as to the legislative intent by concluding
that the Legislature did not intend “internal
revenue code,” for the taxable year 1977, t0
include acts of Congress enacted after
December 31, 1976, whose substantive
effect was to amend the Code. The legisla-
tive history of the federalization of the
Wisconsin income tax law establishes that
the Legislature sought the advice of the
Attorney General as to whether it could
incorporate by reference future amendments
by the Congress of the Internal Revenue
Code. The care which the Legislature has
taken to avoid incorporating by reference
future enactments of Congress convinced
the Court that the Legislature intended that
sec. 71.02(2)(a), (b)3, and (g), Wis. Stats.
(1977), does not incorporate by reference
future acts of Congress whose substantive
effect is to amend the Internal Revenue
Code. Because sec. 1026 of the Deficit
Reduction Acthad the substantive effect of
amending the federal definition of gross
income under sec. 61(a) of the Internal
Revenue Code, it was made inapplicable to
Wisconsin by sec. 71.02(2)(b)3, Wis. Stats.
(1977).

The Court of Appeals concluded that tax-
payer is not entitled to the claimed refund.

The taxpayer has appealed this decision to
the Wisconsin Supreme Court.

0

Interest—assessments. Marilyn L. Jen-
ness vs. Wisconsin Department of Revenue
(Wisconsin Tax Appeals Commission,
November 14, 1989). The issue is whether
allegedly misleading instructions in the
department’s 1984 income tax instruction
booklet constitute grounds to excuse the
taxpayer from intercst on taxcs that the
taxpayer conceded were due.

The taxpayer’s argument is that the 1984
instructions failed to alert her and her hus-
band, who prepared their returns, to the
existence of her additional tax liability for
minimum tax. She agrees the tax was proper
and has paid it, but says the instructions did
not identify certain capital gains she ob-
tained as a “tax preference” item, and nei-
ther she nor her husband associated that
terminology with the capital gains. As a
result, they didn’t do the minimum tax
calculation that was required and thatcaused
the additional tax.

The Commission concluded that sec.
71.82(1)(a), Wis. Stats., provides, “In as-
sessing taxes interest shall be added to such
taxes....” The word “shall” leavesnoroom
for any waiver of interest. Apparently, even
if a taxpayer were abducted by terrorists
and held in captivity for years, withno one
to look after his financial affairs, interest
would still be assessable against him under
the statute. It seems absolute, and even the
department would be powerless 1o waive it,
Thereis no authority permiiting a waiver of
the interest. Thus, here interest must be
charged even if the instructions were inart-
fully written or incomplete.

The taxpayer has not appealed this deci-
sion.

CAUTION: This is & small claims decision
of the Wisconsin Tax Appeals Commission
and may not be cited as precedent. It is
provided for informational purposes only.

O

CORPORATION FRANCHISE OR
INCOME TAXES

Deductions—accrued expenses. Journal
Communications, Inc. fikla The Journal

Company vs. Wisconsin Department of
Revenue (Wisconsin Tax Appeals Com-
mission, November 28, 1988). The only
issue in this case is the deductibility of the
accrued performance bonus expense
claimed by the taxpayer on its 1982 and
1983 Wisconsin franchise tax returns.

On June 2, 1981, the board of directors of
the Journal Company adopted the Journal
Employes’ Performance Bonus Plan (here-
inafter referred toas the “Plan”). On July 1,
1981, the Plan was officially announced to
employes of the company.

In April 1983, the performance bonus
awards for 1982 were announced and
awarded. Of the $240,000 accrued for 1982
performance bonus awards, $234,220 was
awarded to employes, but $23,780 of these
awards were never paid out and were for-
feited becanse of union objections. In March
1984, the performance bonus awards for
1983 were announced and delivered. The
amount accrued for 1983 was $641,920,
but the amount actually awarded and paid
out to employes was $649,300.

The taxpayer’s calendar year tax returns for
1982 and 1983 claimed and deducted ac-
crued expenses for The Journal Employe’s
Bonus Plan of $240,000 and $641,920,
respectively, The department disallowed
the taxpayer’s performance bonus award
accrualsof $240,000 for 1982 and $641,920
for 1983. Of the 1982 awards made in April
of 1983, $210,440 waspaidin 1983, and the
department allowed adeduction of $210,440
for 1983, thus, reducing the bonus award
adjustment for 1983 from $641,920 1o
$431,480.

The taxpayer contended its liability for
making the 1982 and 1983 bonus payments
accrued on the last day of 1982 and 1983
respectively, and, therefore, the deductions
were properly taken in those years as op-
posed to the years in which the payments
were actually paid.

The department maintained that the pay-
ments did not accrue until they were acta-
ally paid and, accordingly, the 1982 bonus
plan, paid in 1983, should have been de-
ductible in 1983, and the 1983 bonus plan,
paid in 1984, should have been deductible
in 1984.
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Pursuant to paragraph 11 of the Journal
Employes’ Performance Bonus Plan, the
taxpayer’s liability for paying the bonuses
did not become fixed and determinablc
until the awards had been “made,” since the
Board of Directors had reserved the right to
discontinue the plan prior to that time.
Performance bonus awards were “made” at
the time the recipients were chosen and
their names and the amounts of theirawards
were announced. The 1982 bonus awards
were not actually made until 1983 and the
1983 bonus awards were not actually made
until 1984,

The Commission conciuded that for the
taxpayer’s 1982 and 1983 performance
bonus payments to be deductible in the
taxable yearstowhich they relate, the events
which determine the fact of liability must
have eccurred in those years, and that the
liability for making the 1982 and 1983
bonus payments had not accrued by the end
of fiscal years 1982 and 1983, respectively.
Therefore, the awards were not deductible
as accrued expenses for the years in which
they were deducted, but were deductible as
paid expenses in the years in which the
awards were actually made.

The taxpayer has not appealed this deci-
sion.

0

Nexus. William Wrigley, Ir., Co. vs. Wis-
consin Department of Revenue and Wis-
consin Department of Revenue vs. William
Wrigley, Jr., Co. (Court of Appeals, District
1V, December 7, 1989). The department
appeals from a judgment reversing a deci-
sion of the Commission, which upheld a
franchise tax assessment against the tax-

payer, an Illinois manufacturer of chewing
gum which markets its products in Wiscon-
sin and other states. The department as-
sessed taxes and delinquent interest for the
years 1973 through 1978, and the taxpayer
appealed to the Commission on grounds
that the assessment was prohibited by fed-
eral law. The Commission upheld the as-
sessment, butruled that the department had
applied an improper rate of interest. On
review, the Circuit Court reversed and the
department appealed. See WTB 50,55, and
59 for summaries of prior decisions in this
case.

The issues are:

A. Whetherthe assessment is barred by the
provisions of 15 U.S.C. sec. 381, which
allow state taxation of income from inter-
state commerce only if the company’s
business activity within the state exceeds
the “solicitation of (sales) orders.”

B. If not, whether the assessed taxes were
“delinquent” within the meaning of sec.
71.10(9), Stats. (1985-86), so as to justify
application of an 18% (1.5% per month)
interest rate on the balance due. The Circuit
Court, voiding the assessment, did notreach
the question of the proper interest rate. An
ancillary issue concerns the scope of the
Appeals Court’s review — whether it owes
any deference to the Commission’s inter-
pretation of a federal law.

The Court of Appeals concluded that while
itowed no deference to the Commission in
this instance, the Commission nonetheless
correctly determined that the assessment
was not barred by federal law. It also con-
cluded that the department applied the
correct rate of interest and, therefore, re-
versed the judgment of the Circuit Court
and remanded with directions to enter an

order affirming the Commission’s decision
on the validity of the assessment and re-
versing its determination on the appropri-
ate rate of interest to be applied o the
assessment.

The taxpayer appealed this decision to the
Wisconsin Supreme Court. The taxpayer’s
petition for review was granted.

o

SALES/USE TAXES

Water conditioners. Irvin Kozlovsky,
dibia Culligan Water Conditioning of
Waupacavs. WisconsinDepartment of Reve-
nue (Circuit Court of Dane County, No-
vember 7, 1989). The issue in thisreview is
whether the monthly fee the taxpayer re-
ceives from his customers is subject tosales
tax because it conslitutes the gross receipl
from the leasing or renting of tangible per-
sonal property. Sec Wisconsin Tax Bulletin
51, page 8, for a review of this case.

The Court affirmed the Commission deci-
sion that the true objective of the taxpayer’s
customers is to obtain properly and effi-
ciently functioning water softening equip-
ment, not, as the taxpayer argued, to obtain
his personal services. The Court concluded
that the Commission’s decision must be
affirmed, and that the gross receipts the
taxpayer receives from his customers for
the leasing or rental of water softening
equipment are subject to sales tax.

The taxpayer has not appealed this deci-
sion.

ad
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TAX RELEASES

{ “TaxReleases” are designed to provide answers to the specific tax
questions covered, based on the facis indicated. In situations where
the facts vary from those given herein, the answers may not apply.
Unless otherwise indicated, Tax Releases applyfor all periodsopen
to adjustment. All references to section numbers are to the Wiscon-
sin Statutes unless otherwise noted.)

The following Tax Releases are included:
Individual Income Taxes

1. Taxability of Interest From Proprictary Zero - Coupon Certifi-
cates (p. 12)

2. Taxation of Compensation for Well Contamination (p. 12)

3. TreatmentofIncentive Stock Options for Alternative Minimum
Tax Purposes (p. 13)

Sales/Use Taxes

1. Meals and Lodging Provided by Nursing Homes (p. 14)
2. Mechanical and Electronic Voice Messaging Services (p. 14)

All Taxes

1. Withholding of Delinquent State Taxes From Lottery Prizes
(p. 15)

INDIVIDUAL INCOME TAXES

1. Taxability of Interest From Proprietary Zero-Coupon
Certificates

Statutes: Section 71.05(6)(b)1, Wis. Stats. (1987-88)

Background: Various brokerage firms market a type of security
called “proprietary zero-coupon certificates,” which are certifi-
cates of ownership of U.S. Treasury obligation cash flows. These
proprietary certificates are marketed under various brand names
(for examples, see Answer 2 below). Proprietary zero-coupon cer-
tificates differ from physical U.S. Treasury zero-coupon obliga-
tions in that in proprietary zero-coupon certificates, a U.S. Treasury
note or bond is purchased by a brokerage firm, which then “strips”™
the note or bond and issues certificates against the coupon and
princtpal cash flows. The investor purchases the right to receive an
interest or principal payment from the Treasury issue. The investor
does not purchase the actnal Treasury obligation.

Question 1; Is interest from proprietary zero-coupon certificates
taxable by Wisconsin?

Answer 1: No. The interest received through proprictary zero-
coupon certificates attributable to interest from federal obligations
is exempt from Wisconsin taxation under sec. 71.05(6)(b)1, Wis,
Stats. (1987-88). That section provides that the amount of any

interest which by federal law is exempt from state taxation may be
subtracted from adjusted gross income to the extent included in
federal taxable income. Under 31 U.S.C. § 3124(a), stocks and
obligations of the U.S. Government are exempt from taxation by a
state. The tax-exempt status of interest from U.S. Government
obligations flows through the proprietary zero-coupon certificate.

Question 2: What are some examples of “brand names”™ under
which brokerage firms market proprietary zero-coupon certifi-
cates?

Answer 2: Treasury obligation based proprietary zero-coupon
products are known by such brand names and acronyms as CATS,
TIGRs, Cougars, ETRs, LIONs, STARs, ZEBRAs, cic.

a

2. Taxation ef Compensation for Well Contamination

Statutes: Sections 71.03(2)(g), Wis. Stats. (1983-84} and 71.01(6),
Wis. Stats. (1987-88)

Background: Under sec. 144.027, Wis. Stats. (1987-88), the De-
partment of Natural Resources may award to any claimant 80% of
eligible costs not to exceed $12,000 to replace a contaminated well
or contaminated private water supply.

Question 1: Are payments received under sec. 144.027, Wis. Stats.
{1987-88), taxable for federal income tax purposes?

Answer 1: Yes. Federal law provides that all income is taxable
unless a specific exemption applies. Becanse no exemption applies
to these payments, the payments must be included in federal
adjusted gross income.

Note: The payments under sec. 144.027, Wis. Stats. (1987-88),
should not be confused with Private Sewage System Replacement
or Rehabilitation Program payments which are issued under sec.
144.245, Wis. Stats. (1987), and which may be exempt from federal
taxation under sec. 126 of the Internal Revenue Code.

Question 2: Are payments received under sec. 144.027, Wis. Stats.
(1987-88), taxable for Wisconsin income tax purposes?

Answer 2: For 1985 and prior taxable years, sec. 71.03(2)(g), Wis.
Stats. (1983-84), provided that all amounts received in accordance
with sec. 144.027 were exempt from Wisconsin taxation. For
taxable years 1986 and thercafter, this exemption was repealed.
Therefore, because such payments are included in federal adjusted
gross income, the starting point for determining Wisconsin taxable
income, and no exemption or modification exists with regard to
these payments, they are taxable for Wisconsin income tax pur-
poses for taxable ycars 1986 and thereafter.

O
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3. Treatment of Incentive Stock Options for Alternative
Minimum Tax Purposes

Statutes: Section 71.08(1)bm), Wis. Stats., as created by 1989
Wisconsin Act 31

Note: This Tax Release applies only with respect to taxable years
beginning on or after January 1, 1989,

Background: Under sec. 71.08, Wis. Stats. (1987-88), a taxpayer is
liable for Wisconsin alternative minimum tax if the taxpayer’s
minimum tax is greater than the taxpayer’s regular income tax. The
amount of Wisconsin alternative minimum taxable income is
computed by starting with the taxpayer’s federal alternative mini-
mum taxable income and making certain Wisconsin modifications
to that amount.

In computing federal alternative minimurn taxable income, a tax-
payer is required to add to taxable income any income excluded
under sec. 421, IRC, with regard to the transfer of stock acquired
pursuant to the exercise of an incentive stock option. In the year of
disposition of stock, federal alternative minimum taxable income is
reduced to account for the difference in basis of the stock as aresult
of the adjustment made to federal alternative minimum taxable
income in the year of exercise.

Section 71.08(1)(bm), Wis. Stats. as created by 1989 Wisconsin Act
31, provides that for stock acquired after December 31, 1987, there
may be subtracted from federal alternative minimum taxable in-
come 20% of the amount included in federal alternative minimurn
taxable income as an incentive stock option adjustment (referred to
as subd. 1). If the provisions of subd. 1. apply, a 20% reduction must
also be made to any basis adjustment required for federal alternative
minimum tax purposes in the year of disposition of the stock
(referred to as subd. 2.). These provisions are effective for taxable
years beginning on or after January 1, 1989.

Section 71.08(4), Wis. Stats. (1987-88), provides that federal
alternative minimum taxable income may be reduced for purposes
of computing Wisconsin alternative minimum taxable income to
prevent the inclusion of any amounts, with certain exceptions, that
donotreflecta benefitin respect to the tax imposed under sec. 71.02
{imposition of Wisconsin regular income tax).

Facts and Question 1: Taxpayer A, a resident of Wisconsin, exer-
cised an incentive stock option in taxable year 1988. Taxpayer A
included the necessary adjustment as a result of exercising the
incentive stock option in 1988 federal alternative minimum taxable
income. As aresult of including the necessary adjustment in federal
alternative minimum taxable income, the adjustment was also
included in Wisconsin alternative minimum (axable income,

In 1989, Taxpayer A disposes of the stock and makes the required
basis adjustment which decreases his 1989 federal alternative
minimum taxable income.

Is Taxpayer A required to reduce the basis adjustment included in
1989 federal alternative minimum taxable income by 20% when
computing 1989 Wisconsin alternative minimum taxable income?

Answer 1: No. Taxpayer A was nol allowed 1o take the 20%
reduction under subd. 1. in computing 1988 Wisconsin alternative
minimum taxable income because that provision was not yel
effective. Subd. 2, applies only if the stock was subject to subd. 1.
Because the stock disposed of in 1989 was not subject to the
provisions of subd, 1., subd. 2. does not apply.

Facts and Question 2: Taxpayer B was a nonresident of Wisconsin
in 1989, In 1989, Taxpayer B exercised an incentive stock option
and included in 1989 federal alternative minimum taxable income
the adjustment required as a result of the exercise. Taxpayer B was
not required to file a 1989 Wisconsin income tax return.

In 1990, Taxpayer B becomes a Wisconsin resident and disposes of
the stock acquired pursuant to the exercise of the incentive stock
option. Taxpayer B makes the required basis adjustment when
computing her 1990 federal alternative minimum taxable income,

Is Taxpayer B required to reduce the basis adjustment included in
1990 federal alternative minimum taxable income by 20% when
computing 1990 Wisconsin alternative minimum taxable income?

Angwer 2: No. Because Taxpayer B was not subject to Wisconsin
taxation in 1989, the provisions of subd. 1. did not apply. Because
the stock disposed of in 1990 was not subject to the provisions of
subd 1., subd. 2. does not apply.

Facts and Ouestion 3: Taxpayer C was a nonresident of Wisconsin
in 1989. However, Taxpayer C was required to file a Wisconsin
income tax return. In computing 1989 Wisconsin alternative mini-
mum taxable income, Taxpayer B subtracted from federal alterna-
tive minimum taxable income 100% of the adjustment required
pursuant to the exercise of an incentive stock option. The subtrac-
tion was made under sec. 71.08(4), Wis. Stats. (1987-88). Taxpayer
C did not receive a benefit for Wisconsin from the exclusion of
income pursuant to the exercise of an incentive stock option
because such income is intangible income which follows the
residence of the taxpayer and is not taxable by Wisconsin with
regard to a nonresident.

In 1990, Taxpayer C becomes a resident of Wisconsin and disposes
of the stock acquired pursuant to the exercise of the incentive stock
option. Taxpayer C makes the required basis adjustment when
computing his 1990 federal alternative minimum taxable income.

Is Taxpayer C required to reduce the basis adjustment included in
1990 federal alternative minimum taxable income by 20% when
computing 1990 Wisconsin altemative minimum taxable income?

Answer 3: No. Taxpayer C excluded from 1989 Wisconsin alterna-
tive minimum taxable income 100% of the incentive stock option
adjustment, using the provisions of sec. 71.08(4), Wis. Stats. (1987-
88). Therefore, subd. 1. did not apply. Because the stock disposed
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of in 1990 was not subject to the provisions of subd. 1., subd. 2. docs
not apply.

Facisand Question 4: In 1989, Taxpayer D, aresident of Wisconsin,
exercised an incentive stock option and included in federal alterna-
tive minimum taxable income the required adjustment as a result of
the exercise of the incentive stock option. The adjustment was also
included in Wisconsin aliernative minimum taxable income but
was reduced by 20% as provided by subd. 1. However, even if
Taxpayer D had not made the 20% reduction, she would not have
owed a Wisconsin alternative minimurn tax.

In 1990, Taxpayer D disposes of the stock acquired pursuant to the
exercise of the incentive stock option. Taxpayer D makes the
required basis adjustment when computing her 1990 federal alter-
native minimum taxable income.

Is Taxpayer D required to reduce the basis adjustment included in
1990 federat alternative minimum taxable income by 20% when
computing her 1990 Wisconsin alternative minimum taxable in-
come?

Answer 4: No. Taxpayer D received no tax benefit from subd. 1. in
the year of exercise. Since Taxpayer D did not receive any tax
benefit from the 20% deduction under subd. 1., the 20% addition
under subd. 2. does not apply when the stock is sold. Note that if
Taxpayer D had received a partial tax benefit from subd. 1. in the
year of exercise, subd. 2 would apply proportionately in the year of
disposition of the stock.

O

SALES/USE TAXES
1. Meals and Lodging Provided by Nursing Homes

Statutes: Sections 77.52(2)(a)1 and 77.54(20)(c)4, Wis. Stats. (1987-
88)

Wis, Adm. Code: Section Tax 11.87, September 1984 Register

Facts and Question: The January 29, 1982, Wisconsin Tax Appeals
Commission decision in Rause Enterprises, et. al., held that a fast
food restaurant operator ¢an purchase disposable plastic eating
utensils, napkins, straws, and disposable place mats without tax for
resale.

May a nursing home operator (that is not exempt as a nonprofit
organization under sec. 77.54(9a)(f), Wis. Stats. (1987-88)) pur-
chase these same items without tax for resale?

Answer: Yes. A nursing home may issue a resale certificate to its
supplier(s) for purchases of paper and plastic disposable items
which are transferred to customers (including residents and visi-

tors) in conjunction with providing meals, food, food products, and
beverages to its customers,

Nursing homes are retailers of the following three items: lodging,
meals, and health care services. Sales of lodging are not taxable
under sec. 77.52(2)(a)l, Wis. Stats. (1987-88); sales of meals are
exempt under sec. 77.54(20)(c)4, Wis. Stats. (1987-88); and health
care services are not included in the list of taxable services in sec.
77.52(2)(a), Wis. Stats (1987-88).

Caution: This treatment only applies to restaurant or food service
type items which are actually transferred to the customers in
conjunction with the sale of meals, food, food products, and
beverages. Itdoes notapply to items transferred in conjunction with
free meals or beverages (e.g., hotel styrofoam cups for free coffee)
or for items consumed by the nursing home in providing nontaxable
health care services (€.g., disposable diapers).

0

2, Mechanical and Electronic Voice Messaging Services

Statutes: Secs. 77.52(2)a)4, Wis. Stats. (1987-1988), and
77.52(2)(a)5, Wis. Stats., as created by 1989 Wis. Act. 31, effective
October 1, 1989.

Wis, Adm. Code: Rule Tax 11.66, July 1987 Register

Eacts and Question: An EVX Office Message System computer is
located in the office of a service provider, and customers gain access
to the computer by using any touch-tone telephone. The service
provider describes the business as voice messaging. The service is
available 24 hours a day and a customer deposits or retrieves
telephone messages by using a national 800 number or local access.
Customers using the taxpayer’s 800 number are required to pay by
the minute for the use of the company's circuits.

This voice messaging service may be used as (a) a message center,
(b) acall forwarding service, or (¢) an answering service. Messages
are stored in the computer and the service allows the customer to
send or retrieve messages, reply to a message directly, save selected
messages, cancel messages no longer needed, redirect or reroute
messages to other users, or broadcast group messages with group
distribution codes.

Is this mechanical or electronic voice messaging and telephone
answering service taxable as a telecommunications service under
secs. 77.52(2)(a)4, Wis. Stats. (1987-1988), and 77.52(2)(a)5, Wis.
Stats. as created by 1989 Wis. Act 31, effective October 1, 1989?

Angwer: Yes. This mechanical or electronic voice messaging and
telephone answering service is subject to sales and use 1ax as a
telecommunication service.
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Note: This tax release represents a change in department position
and becomes effective May 1, 1990,

Note: Nonmechanical and nonelectronic telephone answering serv-
ices continue to be nontaxabie as stated in section Tax 11.66(1)(c),
Wis. Adm. Code.

0

ALL TAXES
1. Withholding of Delinquent State Taxes From Lottery Prizes
Statutes: Section 565.30(5), Wis. Stats. (1987-88)

Backgroynd: Section 565.30(5), Wis. Stats. (1987-88), provides
that the Executive Director of the Lottery Board shall report the
name, address, and social security number of each winner of a
lottery prize equal to or greater than $1,000 to the Department of
Revenue to determine whether the payee of the prize is delinquent
in the payment of state taxes, court ordered child support, and debts
owed to other state agencies. Upon certification by the Department
of Revenue or upon court order, the Executive Director shall
withhold the certified amount for remittance to the appropriate
agency or person.

In a Tax Release titled “Taxation of Lottery Winnings,” WTB 61,
page 16, it stated that a lottery prize could be shared among several
people and that each person sharing in the lottery prize was
considered a winner. However, for purposes of withholding Wis-
consin income taxes, the $2,000 limit under s, 71.67(4), Wis. Stats.
{1587-88), applied to the total lottery prize and not each winner’s
share of the lottery prize.

Question 1: For purposes of sec. 563.30(5), Wis. Stats. (1987-88),
does the $1,000 limit apply to the total lottery prize or each winner’s
share of the lottery prize?

Answer 1: The $1,000 limit, for purposes of determining whether
a payee is delinquent in the payment of Wisconsin taxes, applies to
the total lottery prize and not each winner’s share of the lotlery
prize.

Ezample: Taxpayers A, B, and C agree to share any proceeds from
a Wisconsin lottery ticket, prior to the determination that the ticket
is a winner. The lottery prize of the ticket is $1,500. The provisions
of sec. 565.30(5), Wis. Stats. (1987-88), apply because the total
prize is over $1,000. This is true even though each winner’s share
of the prize ($500) is kess than $1,000. If the payee has notified the
Lottery Board that there are several person’s sharing in the prize, the
records for taxpayers A, B, and C will be examined to determine if
they owe delinquent Wisconsin taxes.

Question 2: If a taxpayer is delinquent in payment of Wisconsin
income taxes and shares equally in a lottery prize with 2 other

persons, can the entire lottery prize be certified by the Department
of Revenue and applied against the taxpayer’s delinquent Wiscon-
sin income taxes?

Answer 2: No. The Department of Revenue may only certify for
application against delinquent Wisconsin income taxes, the delin-
guent taxpayer’s share of a lottery prize,

Example: Taxpayers A, B, and C agree to share any proceeds from
a Wisconsin lottery ticket, prior to the determination that the ticket
isawinner. The lottery prize of the ticket is $10,000. Taxpayer A has
delinquent state income taxes of $10,000. The department may only
certify $3,333.33 of the $10,000 lottery prize, Taxpayer A’s share,
for application against Taxpayer A’s delinquent Wisconsin income
taxes.

a

PRIVATE LETTER RULINGS

“Private letter rulings” are written statements issued to a taxpayer
bythe department that interpret Wisconsin tax lawsto the taxpayer's
specific set of facts. Any taxpayer may rely upon ithe ruling to the
same extent as the requestor, provided the facts are the same as
those set forth in the ruling.

The number assigned to each ruling is interpreted as follows: The
first two digits are the year issued, the next two digits are the week
issued, and the last three digits are the number in the series of
rulings issued that year. "Issued” means when the ruling is avail-
able to be published (80 days after being mailed to the requestor).
The date following the 7- digit number is the date the ruling was
mailed to the requestor.

Certain information contained in the ruling that could identify the
taxpayer requesting the ruling has been deleted. Wisconsin Publi-
cation 111, “How to get a Private Letter Ruling From the Depart-
meni of Revenue,” contains additional information about private
letter rulings.

W9002001, October 25, 1989
Type Tax: Sales/Use

Statutes: Sections 77.51(4)(a) and (13) and 77.52(2)(a)20, Wis.
Stats. (1987-88)

Issue: Landscaping services; turf grass advisory services
This letter responds to your request for a private letter ruling

regarding the sales and use tax status of turf grass advisory services
provided by Company A.
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Facts

The Company A headquarters outside Wisconsin sells golf related
publications, films, books, and other merchandise. Company A
regional offices, one of which is located in Wisconsin, provide turf
grass advisory services for a fee. Itis this turf grass advisory service
which is the subject of this request.

A Company A staff agronomist visits a golf course for a full or half
day and prepares a report 10 the course management, recommend-
ing ways to improve the course.

The turf advisory reports provided to member clubs are a manage-
ment consultant type of report. The report includes recommenda-
tions for the application of insecticides, fungicides, aerification of
fairways, overseeding of grass seed, weed control, etc. The report
recommends certain actions to be taken by the golf course superin-
tendent. Whether the golf course superintendent actually does take
action is strictly up to the superintendent or the golf course’s greens
committee.

The Company A services are provided to member clubs only. No
advertising of services occurs other than circulation of a brochure
occasionally to member clubs. The membership application bro-
chure states “The fee is established to cover costs only,”

The brochure further states “The Company A is acompany devoted
solely to golf course turf, its playing conditions, and its manage-
ment.”

No tangible personal property is provided to the golf course nor are
any physical services provided o the golf course. Company A
provides no servicing of tangible personal property. No written
designs for shrubbery or tree placement are included in the reports.

The recommended actions to be taken will be carried out by golf
course employes, not by outside landscape architects or any other
person.

The turf advisory fee is a partial reimbursement of expenses since
it does not entirely cover the total expenses of this valuable
nonprofit service provided to golf courses. Over the past several
years, the Company A expenses have exceeded income.

Request

Company A requests a ruling that its turf grass advisory service is
notalandscaping orlawn maintenance service subject to Wisconsin
sales and use tax under sec. 77.52(2)(a)20, Wis. Stats.

Ruling

Company A’s turf grass advisory service is a landscaping or lawn

maintenance counseling service subject to Wisconsin sales and use
tax.

Analysis

Section 77.52(2)(a)20, Wis. Stats. (1987-88), imposes aretail sales
tax upon all persons selling, performing, or furnishing;

*“landscaping and lawn maintenance services including
landscape planning and counseling, lawn and garden
services such as planting, mowing, spraying and fertil-
izing and shrub and tree services.”

The imposition language is very broad, encompassing “. . . all
persons selling, performing or furnishing landscaping and lawn
maintenance services . . . including . . . counseling . . .” (Emphases
added)

You have characterized your service as being similar to manage-
ment consultants or CPA’s who provide written reports recom-
mending actions. That parallel may be accurate, however, land-
scape counseling services have been selected for taxation while
other management consulting or accounting services have not.

“Counseling” implies professional guidance or advice given as a
g piies pi g g
result of consultations.

There is no requirement in either the common meaning of counsel-
ing or the state statutes that taxation is contingent upon the transfer
of tangible personal property or the performance of physical work.

Section 77.51(13)(a), Wis. Stats., states that “retailer” includes
“every seller whomakes any sale of . . . taxable services.” Company
A is selling its landscape counseling services and is, thus, a retailer
under this section of the statutes.

Under sec. 77.51(4)(a), Wis. Stats., “‘gross receipis” include the
total amount of the sale without any deduction for the cost of
materials used, labor or service cost, losses or any other expense.
You have indicated that the type of service you provide is not listed
in the taxable examples in our June 1982 Tax Report. Examples in
the Tax Report or other articles are given as illusirations rather than

limitations. The department has no authority to limitbroad statutory
language with published articles.

0

W9003002, October 26, 1989
Type Tax: Sales/Use

Statutes: Sections 77.51(14)(intro.) and (j) and 77.52(1) and (13),
Wis. Stats. (1987-88)

Issue: Sale of vehicles for leasing
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This is in response to your request for a Private Letter Ruling
concerning the sales and use tax status of the sale of vehicles held
for lease.

Facts

Taxpayer, a regular corporation with a fiscal year end of February
28, is in the business of leasing trucks and buses to others.

As part of a plan to wind down its affairs and sell off its trucks,
taxpayer would like to sell its leased trucks to another company who
would continue in the business of leasing these trucks to the present
leased parties. Taxpayer intends to sell 1/3 of these trucks to the new
lessor on February 28, 1990, and the balance of these trucks on
March 1, 1990. Taxpayer intends to surrender its sales tax permit
within ten days after the first sale.

The new lessor/buyer of the trucks holds a valid sales tax permit
from the Wisconsin Department of Revenue (WDR).

Request/Question

Do these sales of the trucks to the new lessor/buyer qualify under
the WDR exemption provisions from sales/use tax?

Ruling

Taxpayer’s sale, 10 a buyer, of the trucks and buses leased by the
taxpayer to others, where the buyer will continue to lease out the

trucks and buses, would be an exempt sale for resale, providing the
taxpayer takes a properly completed resale certificate in good faith
from the buyer, ‘

Analysis

The leasing of trucks and buses is deemed a continuing sale in this
state by the lessor under sec. 77.51(14)(j), Wis. Stats (1987-88).

The buyer will continue to lease out the trucks and buscs; thus, itself
becoming a lessor.

Section 77.52(1), Wis. Stats. (1987-88), imposes a sales tax on
gross receipts of retail sales. Since the buyer is going toresell (i.e.,
lease out) the trucks and buses, the sale to the buyer is not a retail
sale under sec. 77.51(14)(intro.), Wis. Stats. (1987-88), and, thus,
is not subject to sales tax.

Under sec. 77.52(13), Wis. Stats., it shall be presumed that all
receipts are subject to the tax until the contrary is established. The
burden of proving that a sale of tangible personal property or
services is not a taxable sale at retail is upon the person who makes
the sale unless he takes from the purchaser a certificate to the effect
that the property or service is purchased for resale. The resale
certificate must be taken in good faith per sec. 77.52(14), Wis. Stats
{1987-88).

0
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