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bills were still pending before the Wiscon-
sin Legislature at the time this issue went
to press. If any of these bills become law,
a special issue of the Wisconsin Tax Bul-
letin will be published to provide informa-
tion about the tax law changes.

WITHHOLDING TAX
TABLES WILL BE REVISED

Effective for payroll periods beginning on
or after May 1, 1988, Wisconsin employ-
ers will be required to use new withhold-
ing tables in computing Wisconsin in-
come taxes t0 be withheld from an
employe’s wages.

The tax tables have been adjusted primar-
ily to reflect the reduction in Wisconsin
income lax rates which became effective
for 1987 Wisconsin income tax returns
filed by taxpayers. In addition to the
tables, several altemate methods of com-
puting withholding are also provided.

The new withholding tables and alternate
methods are included in the “Wisconsin
Employer’s Withholding Tax Guide.”
This publication will be mailed in early
April 1o all employers registered with the
Department of Revenue to wilthhold Wis-
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SIX NEW COUNTIES ADOPT
COUNTY SALES/USE TAX

On April 1, 1988, the 1/2% county sales
and use lax begins in six new counties;
Ashland, Door, Langlade, Pierce, Polk,
and Vilas. The counties of Barron, Buf-
falo, Dunn, lowa, Jackson, Lincoln, Mara-
thon, Oneida, Rusk, Sawyer, St. Croix,
and Walworth had previously adopted the
county tax. The Tax Report included with
Tax Bulletin 54 (January 1988) explains
how this new county tax applics to retail-
ers and other persons.

On page 16 of this Bulletin is a copy of the
March 1988 Tax Report which was sent in
late March t all retailers who have a
seller’s permit.

NEW TAX PROVISIONS
INLOTTERY LAW

The Wisconsin Legislature has enacted
changes to the Wisconsin tax laws as a
result of creating the state louwery. The
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following are brief descriptions of each of
the tax provisions. Sections of the statutes
affected and the effective dates of the new
provisions are indicated.

All of the provisions described are con-
tained in 1987 Wisconsin Act 119, which
was published December 7, 1987.

1. Provide for Taxation of Lottery
Winnings Received by Nonresi-
dents (1987 Act 119, amend s. 71.07
(1), effective December 8, 1987).

Income of nonresident individuals
from the Wisconsin lottery under
Chapter 565 of the Wisconsin Stat-
utes is taxable by Wisconsin,

2. Expand Confidentiality Provisions
{1987 Act 119, create ss5. 71.11(44)
(©)12 and 77.61(5)(1)9, effective
December 8, 1987).

The executive director of the Wiscon-
sin Lottery Board is authorized to
receive Wisconsin tax return infor-
mation for the purpose of withhold-
ing delinquent Wisconsin taxes and
child support from lottery winnings
as required by s. 565.30(5), Wis.
Stats,

3. Provide for Withholding of Income
Taxes from Lottery Winnings
(1987 Act 119, create s. 71.205, ef-
fective December 8, 1987).

The executive directorof the lottery is
required to withhold Wisconsin in-
come tax from any lottery prize of
$2.000 or more. The amount withheld
istobe determined by multiplying the
amount of the prize by the highest tax
rate applicable to individuals under
s. 71.09(1g), Wis. Stats.

4, Provide That Lottery Retailer
Contracts May Not Be Entered
Into With Persons Having Tax De-
linquencies (1987 Act 119, create
s. 565.10(1)(3)(h) and (c), effective
December 8, 1987).

No lottery retailer contract for the
retail sale of lottery tickets or lottery
shares may be entered into with a

person who has been finally adjudged
to be delinquent in the payment of
taxes under Chapters 71, 72, 76, 77,
78, 0r 139 of the Wisconsin Statutes if
the person remains delinquent in the
payment of those taxes at the time the
person seeks to enter into the lottery
retailer contract.

If the retailer is an association, part-
nership, or corporation, the above
provision applies to the association,
partnership, or corporation and to the
officers or directors of the associa-
tion, partners of the partnership, or
officers, directors, and shareholders
owning an interest of 5% or more of
the corporation, unless the lotiery
board determines that the association,
partnership, or corporation has termi-
nated its relationship with the indi-
vidual whose actions directly con-
tributed to the association’s,
partnership’s, or corporation’s con-
viction or entry of plea,

Provide for Withholding of Delin-
quent State Taxes, Child Support,
or Debts Owed the State from Lot-
tery Winnings (1987 Act 119, create
s. 535.30(3), effective December 8,
1987).

The executive director of the lottery
board shall report the name, address,
and social security number of each
winner of a lottery prize equal to or
greater than $1,000 to the Department
of Revenue to determine whether the
payee of the prize is delinquent in the
payment of state taxes under Chap-
ters 71, 72, 76, 77, 78, or 139, or
court-ordered payment of child sup-
port or has debt owing to the state,

Upon certification of a delinquency
by the department or upon court or-
der, the executive director shall with-
hold the certified amount for remit-
tance to the appropriate agency or
person. In instances where a payee of
the prize is delinquent in one or both
of these payments and has a debt
owing to the state, the amount remit-
ted to the appropriate agency or per-
son shall be in proportion to the prize
amount as is the delinquency or dcbt
owed by the payee.

WISCONSIN ACCOUNTING
PERIODS FOR PARTNER-
SHIPS, S CORPORATIONS,
AND PERSONAL SERVICE
CORPORATIONS

Partnerships, S corporations, and personal
service corporations that report their fed-
eral income on the basis of a calendar year
or fiscal year must use that same acc unt-
ing period for Wisconsin purposes.

The federal Revenue Actof 1987, enacted
December 22, 1987, created section 444
of the Internal Revenue Code which pro-
vides an election for a partnership, S cor-
poration, or personal service corporation
that would otherwise have had to change
its taxable year under the Tax Reform Act
of 1986. The election permits these enti-
ties to retain the fiscal year used for their
last taxable year beginning in 1986 or to
adopt or change to a fiscal year which
results in no more than a three-month
deferral period. The election to retain the
former fiscal yearis available only if made
for the entity’s first taxable year beginning
after December 31, 1986.

Section 71.02(1)fm) and (2)(h), Wis.
Stats., and section Tax 2.165, Wis. Adm,
Code, provide that partnerships and cor-
porations must adopt the same accounting
period for Wisconsin as for federal in-
come tax purposes. Therefore, if a partner-
ship, S corporation, or personal service
corporation makes a section 444 election
for its first taxable year beginning after
1986, that election also applies for Wis-
consin income or franchise tax purposes.

InIRS Notice 88-10, the Internal Revenue
Service hasindicated that the election will
not be required to be made before the later
of April 30, 1988, or 60 days after the
publication of tcmporary regulations.
Additionally, those regulations will ex-
tend the due date for filing an income tax
return that results from making a section
444 election for the first taxable year after
December 31, 1986, or from deciding not
to make a section 444 election. In either
case, the due date will be the later of (1) the
original due date or (2) the due date of the
section 444 election, A partnership, S
corporation, or personal service corpora-
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tion making a section 444 election must
attach a copy of its federal election form (o
its Wisconsin income or franchise tax re-
turn, The Wisconsin return is due on the
same date as the corresponding federal
retur,

To assist in the processing of returns filed
after the normal due date, taxpayers
should type or print “FILED UNDER IRS
REGULATIONS” at the top of page 1 of
the Wisconsin return filed.

For federal purposes, the partners or
shareholders of a partnership or § corpora-
tion which makes a section 444 election
rmust make “required payments” as pro-
vided in IRC section 7519. Such partners
and shareholders are not required to make
enhanced estimated tax payments for Wis-
consin purposes in addition to the esti-
matcd tax payments required in ss. 71.21
or 71.22, Wis. Stats.

EXTENSIONS TO FILE FOR
INDIVIDUALS

Forms WI-Z, 1A, 1, and INPR

Any extension of time allowed by the
Internal Revenue Service for filing a fed-
eral return also extends the time for filing
the corresponding Wisconsin individual
income tax return. A copy of the federal
extension (Form 4868 for a 4-month ex-
tension, or Form 2688 for an additional
extension) must be filed with the Wiscon-
sin return. If the Internal Revenue Service
for any reason refuses to grant an exten-
sion or terminates one previously granted,
the Wisconsin income (ax return is due on
the same dale as the federal retumn.

If you are not applying for a federal exten-
sion, but need extra time to file a Wiscon-
sin return, a 30-day extension of time to
file may be requested on Wisconsin Form
1-101, “Application for Extension of Time
to File Wisconsin Income Tax Return.”
The application for extension must be
submitted on or before April 15, 1988.

If an individual who has been granted an
extension files a Wisconsin return and has
ataxdue, theamountdueis subjectto 12%

intcrest per year for the extension period
(s. 71.10(5)b), Wis. Stats.). To avoid in-
terest charges, individuals may pay the tax
due on or before the original due date of
the return. A Form 1-ES, “1987 Wiscon-
sin Estimated Tax Voucher,” should be
submitted with any payment. This will
ensure that the payment is properly cred-
ited to the individual’s account. Individu-
als using a federal extension can obtain a
1987 Form 1-ES from any Department of
Revenue office. Individuals applying fora
Wisconsin extension may use the 1987
Form 1-ES thatis attached to the bottom of
the application for the Wisconsin exten-
sion.

U.S. citizens who are not in the United
States or Puerto Rico on April 15, 1988,
are allowed an automalic extension until
June 15, 1988, to file their returns. These
persons do not have (o request an exten-
sion, but should attach a statement to their
returns indicating that they were outside
of the United States or Puerto Rico on
April 15, 1988,

An individua! serving in the Armed
Forces or serving in support of the Armed
Forces in an area designated as 2 combat
zone is allowed an extension of time for
filing a return, payment of tax, filing re-
fund claims, etc., for which a time limit is
prescribed. The extension is for the period
which a member of the Armed Forcesisin
acombat zone or is continuously hospital-
ized outside the United Statesasaresult of
injuries received in a combat zone and the
next 180 days. These persons do not have
to request an extension, but should atiach
a statement to their returns indicating they
were serving in the Armed Forces in a
combat zone or hospitalized outside the
United States,

Applications for extensions and related
correspondence should be sent to:

Wisconsin Department of Revenue
Post Office Box 8903
Madison, Wisconsin 53708

Schedules H (Homestead Credit) and
FC (Farmland Preservation Credit)

No extensions of time are available for
filing claims for these two credits.

1987 Homestead Credit claims must nor-
mally be filed no later than December 31,
1988, Farmland Preservation Credit
claims for 1987 must normally be filed no
later than 12 months after the farmland
owner’s 1987 taxable year ends {e.g.,
December 31, 1988, for calendar ycar
taxpayers). Because December 31, 1988,
is a Saturday and the next business day
(January 2, 1989) is a legal holiday,
Homestead Credit claims and calendar
year Farmland Preservation Credit claims
must be filed nolater than January 3, 1989,

EFFECT OF IRS
ANNOUNCEMENT 87-82
ON WISCONSIN EXTEN-
SIONS OF TIME TO FILE

Federal:

Section 806 of the Tax Reform Act of
1986 generally requires partnerships, S
corporations, and personal service corpo-
rations (PSCs) to use the taxable year of
their owners. Although Revenue Proce-
dure 87-32 and Revenue Ruling 87-57
provide guidance to taxpayers affected by
section 806 of the Tax Reform Act of
1986, there remain uncertainties sur-
rounding the provisicn. IRS Announce-
ment 87-82 describes the relief that willbe
provided 10 certain taxpayers affected by
these uncertainties.

Announcement 87-82 provides that apart-
nership, S corporation, or PSC which is
required to file a return for a short period
beginning in 1987 in order to comply with
section 806 of the 1986 Tax Reform Act
may file its short period return on or before
the latest of (1) the normal due date, (2)
October 15, 1987, or (3) 30 days after the
date federal Form 1128, “Application for
Change in Accounting Period”, is ap-
proved by the IRS. Such taxpayers should
type or print “FILED UNDER AN-
NOUNCEMENT 87-82” at the top of
page 1 of the federal return in order (o
assist in processing returms filed after the
normal due date,
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Wisconsin;

Wisconsin will recognize the automatic
extension of time to file short period re-
tumns required under section 806 of the
Tax Reform Act of 1986 provided by IRS
Announcement 87-82. Taxpayers should
attach a copy of federal Form 1128 or
other explanation of change in taxable
year to their Wisconsin income or fran-
chise tax return.

To assist in the processing of returns filed
after the normal due date, taxpayers
should type or print “FILED UNDER
ANNOUNCEMENT 87-82" at the top of
page 1 of the Wisconsin return filed.

CHANGE IN OCCASIONAL
SALES RULE FOR NON-
PROFIT ORGANIZATIONS

Effective January 1, 1988, section Tax
11.10(3)(d), Wis. Adm. Code, provides
that nonprofit organizations with sales of
tangible personal property and services
(other than sales of admissions, tickets,
meals, food, and beverages) exceeding
$7,000 annually are taxable on all gross
receipts, unless the department deter-
mines that sales of property or services are
isolated and sporadic and that the organi-
zations are not engaged in a part-time
business or a partial vocation or occupa-
tion,

For 1985, 1986 and 1987, the dollar
amount of such sales was $2,500 instead
of $7,000.

1988 ESTIMATED TAX
REQUIREMENTS FOR
INDIVIDUALS, ESTATES,
AND TRUSTS

Estimated income tax payments are tax
deposits made during the year to prepay
the income tax and minimum tax that will

be due when an income tax return is filed.
Every individual, married coupie filing
jointly, estate, or trust is required to pay
1988 Wisconsin estimated tax if they
expect to owe $200 or more on their 1988
Wisconsin income tax return. Form 1-ES,
“1988 Wisconsin Estimated Tax Vouch-
er,” is filed with each estimated tax pay-
ment,

For calendar year taxpayers, the first esti-
mated tax payment is due on April 15,
1988. Installment payments are also due
on June 15, 1988, September 15, 1988,
and January 17, 1989. For fiscal year tax-
payers, installment payments are due on
the 15th day of the 4th, 6th, and 9th months
of the fiscal year, and the 1st month of the
following fiscal year.

Full-year residents, part-year residents,
estates, and trusts are subject to the esti-
malted tax requirements for 1988, How-
ever, an estate is not required to pay esti-
mated tax during the first two years of its
existence.

If an individual, married couple filing
jointly, estate, or trust does not make the
estimated tax payments when required, or
underpays any installment, a penalty may
be assessed.

REFUND QUESTIONS

Do youhave aquestion about your income
tax or homestead credit refund check?
First, wail at least 10 weeks after filing
your tax return or homestead claim, Then,
call or write to: Wisconsin Department of
Revenue, Post Office Box 8903, Madison,
Wisconsin 53708, (608) 266-8100.

In your inquiry, be sure to include your
name and social security number, the
name and social security number of your
spouse if you are married, your address,
the approximate date you filed your re-
turn, and your phone number where you
can be reached during the day.

GIFT TAX REPORTS
DUE APRIL 15

A Wisconsin gift tax is imposed upon all
gifts by a donor who is a Wisconsin resi-
dent {regardless or the donee’s residence)
and gifis of Wisconsin real estate or tan-
gible personal property located in Wis-
consin (regardless of where the donor or
donee resides).

1987 Wisconsin gift tax reports must be
filed if the total value of taxable gifts given
in 1987 by one donor (person giving the
gift) to one donee (person receiving the
gift) exceeds $10,000. Gift tax reports of
the donee and donor for 1987 must be filed
by April 15, 1988. A return need not be
filed if the value of the gift is $10,000 or
less, Beginning in January 1988, the de-
partment no longer processes or keeps a
permanent record of gift tax returns filed
for gifts of $10,000 or less.

The donor reports gifts made on Wiscon-
sin Form 7. On this form the donor enters
the description and value of the gifts made
to each donee.

The donee reports the gifts he or she re-
ceived on Wisconsin Form 6, and includes
the description and value of the gifts re-
ceived from one donor. If the donee re-
ceived gifts from more than one donor
during that year, the donee must file a
separate report of gifts received from each
donor.

The giflt tax due is figured on Wisconsin
Form 6. In determining the 1987 gift tax
due, an annuat exemption of $10,000 is
allowed for all gifts made during a calen-
dar year by one donor to one donee. Gifts
10 a spouse are completely exempt from
Wisconsin gift tax. A lifetime personal
exemption of $50,000 is allowed for gifts
to lineal issue (children, grandchildren),
lineal ancestors (parents, grandparents),
the wife or widow of a son, the husbhand or
widower of a daughter, an adopted or
muually acknowledged child, and a mu-
tually acknowledged parent. There is no
lifetime exemption allowed to other do-
nees.
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CHANGE IN SALES TAX
REQUIREMENTS FOR
ORGANIZATIONS
CONDUCTING BINGO
EVENTS

Effective October 1, 1987, organizations
conducting bingo events were no longer
required to file sales tax returns at the end
of ecach event. Instead, these organizations
are required to obtain a seller’s permit
from the Wisconsin Department of Reve-
nue which will allow them to report and
pay the sales tax either monthly, quarterly,
or annually.,

If an organization conducting bingo
events alrecady holds a seller’s permit for
other reasons, bingo receipts should be
included on the sales tax returns already
being filed with the department.

This new method of reporting sales tax on
bingoreceipts does notapply to the report-
ing of the 2% grossreceipts tax. The Bingo
Occasion Report (Form 242-B-3) must be
tiled and the 2% grossreceipts tax mustbe
paid to the Bingo Control Board within 15
days after the date of the bingo occasion.

An application for a Wisconsin seller’s
permit can be obtained by writing the
Wisconsin Department of Revenue, Com-
pliance Bureau, P.O. Box 8902, Madison,
Wisconsin, 53708, or by calling (608)266-
2776. There is a $5.00 fee required.

WISCONSIN TAX BULLETIN
INCLUDES INDEX

Once ¢ach year the Wisconsin Tax Bulle-
tin includes an index of articles, tax re-
leases, and other attachments that have
appeared in past Bulletins,

For the convenience of its users, the WTB
index includes page numbers for cach
issue number listed. The index can be
found on pages 18 (o 41 of this Bulletin,

DO YOU HAVE
SUGGESTIONS FOR 1988
TAX FORMS?

Do you have suggestions for improving
the Wisconsin tax forms and instructions?
Send your suggestions to the Wisconsin
Department of Revenue, Director of
Technical Services, Post Office Box 8933,
Madison, Wisconsin 53708. Please be
specific and send your suggestions in
early. The department appreciates hearing
from you.

CORRECTION TO
WISCONSIN TAX
BULLETIN 54

The Tax Release titled “Treatment of
Capital Losses by Corporations for 1987”
onpage 14 of WTB 54 contains a Wiscon-
sin statute reference of s. 71.02(2)(bg).
This reference should be s. 71.02(1)(bg),
1987 Wis. Stats.

HUDSON OFFICE HAS
BEEN RELOCATED

The address for the Department of
Revenue’s Hudson office given on page 7
of WTB 54 has been changed to Suite 1B,
1810 Crestview Drive, Hudson, telephone
(715} 386-8224.

CRIMINAL ENFORCEMENT
ACTIVITIES

Individual Income Tax

A Beaver Dam man has been ordered to
serve 3 years probation and pay a $500
fine for criminal violations of the Wiscon-
sin state income tax law.

Russell J. Warren, Route 1, Conventry
Lane, Beaver Dam, Wisconsin was con-

victed in Dodge County Circuit Court,
Branch 3, Juncau after he entered no con-
test pleas to 2 counts of failing to file state
income tax retums. Circuit Judge Thomas
W. Wells sentenced Warren to 6 months
imprisonment on ¢ach count, stayed exe-
cution of the sentence, placed Warren on
probation for 3 years and ordered him to
pay a $500 fine as a condition of proba-
tion. He must also pay the taxes, penalties,
and interest due.

Warren was charged with failing to file
state income tax returns for each of the
years 1983 and 1984 on gross income in
excess of $33,000 for 1983 and $38,000
for 1984,

A Milwankee man has been ordered to
serve 12 months in jail for criminal viola-
tions of the Wisconsin state income tax
law.

Christopher L. Niesl, who formerly re-
sided at 3864 South 92nd Street, Milwau-
kee, was senienced in Milwaukee County
Circuit Court, Branch 22 by Circuit Judge
William J. Haese on 2 counts of failing to
filc state income tax returns. Judge Haese
sentenced Niesl to 6 months in jail on each
count to be served consecutively and or-
dered him to pay a $500 fine on each
count, If the fines are not paid, Niesl must
serve an additional 30 days in jail on each
count.

Niesl was charged with failing to file state
income tax returns on gross income of
$36,320 for 1982 and $15,281 for 1983,
He was found guilty on both counts after
trial by a jury on October 14, 1987,

Excise Taxes

On November 10, 1987, BL’s, Inc., a
tavern doing business at 901-903 Rose
Street, La Crosse, was found guilty of
failing to maintain invoices for its liquor
purchases. Judge Michael Mulroy fined
the corporation $200 plus court costs of
$70.
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On December 21, 1987, Harold R. Bauer,
a tavern operator in the Town of Dell
Prairie, Adams County, was found guilty
of purchasing liquor from an unauthorized
source. Judge Raymond Gieringer or-
dered Bauer to pay a fine of $179, includ-
ing costs. Bauer had 60 days to pay the
fine, or in default of payment, spend 18
days in the Adams County jail.

Fuel Service, Inc., 15 East Walnut Street,
Chippewa Falls, was found guilty of job-
bing cigarettes without a permit in Chip-
pewa and Barron Counties. Fuel Service
was fined a total of $1,291 in December
1987.

NEW ISI&E DIVISION
RULES AND RULE
AMENDMENTS IN PROCESS

Listed below, under Parts A and B, are
proposed new administrative rules and
amendments 10 existing rules that are
currently in the rule adoption process. The
rules are shown at their state in the process
asof March 15, 1988. Part C lists new rules
and amcndments which are adopted. Part
D lists emergency rules. (“A” means
amendment, “NR” means new rule, “R”
means repealed and “R&R” means re-
pealed and recreated.)

A, Rules at Legislative Council Rules
Clearinghouse

2.16 Change in method of accounting
for corporations-A

2.19 Installment method of accounting
for corporations-A

220 Accounting for acceptance corpo-
rations, dealers in commercial
paper, mortgage discount compa-
nies and small loan companies-A

221  Accounting for incorporated con-

tractors-A

Accounting for incorporated deal-

ers in securities-R&R

224 Accounting for incorporated retail
merchants-A

222

2.25 Corporation accounting gener-

ally-A

“Last in, first out” method of in-

ventorying for corporations-A

2.39  Sales factor option-NR

2.45 Apportionment in special cases-A

2,50 Apportionment of net business
income of interstate public utili-
ties-A

2.505 Apportionment of net business
income of interstate professional
sport clubs-A

2.53  Stock dividends and stock rights
received by corporations-A

2.26

2.56 Insurance proceeds received by
corporations-A

2.65 Interest received by corporations-
A

2.72 Exchanges of property by corpora-

tions generally-A

2.721 Exchanges of property held for
productive use or investment by
corporations-A

2.83 Requirements for written elections
as to recognition of gain in certain
corporation liquidations-A

2.88 Interestrates A

344 Organization and financing ex-
penses—corporations-R&R

345 Bond premium, discount and ex-
pense—corporations-A

11.05 Governmenlal units-A

11.09 Medicines-A

11.12 Farming agriculture, horticulture
and flericulture-A

11.19 Printed material exemptions-A

11.40 Exemption of machines and proc-
essing equipment-A

11.51 Grocers’ guidelist-A

11.57 Public utilities-A

11.61 Veterinarians and their suppliers -
A

B. Rules of Legislative Standing
Committee

3.095 Interestincome from federal obli-
gations-R&R

C. Rules Adopted in 1988

11.10 Occasional sales-A (effective 1/1/
£8)

D. Emergency Rules

3.095 Interest income from federal obli-
gations-A (extended to 3/31/88)

REPORT ON LITIGATION

This portion of the WTB summarizes
recent significant Tax Appecals Commis-
sion and Wisconsin court decisions. The
last paragraph of each decision indicates
whether the case has been appealed to a
higher court.

The last paragraph of each WTAC deci-
sion in which the department’s determina-
tion has been reversed will indicate one of
the following: (1) *“the dcpartment ap-
pealed,” (2) "the department has not ap-
pealed but has filed a notice of nonacqui-
escense” or (3) “the department has not
appealed” (in this case the department has
acquiesced to the Commission’s deci-
sion).

The following decisions are included:
Individual Income Taxes
Kenneth P. Jansen and Robert Thurow

®. 7
Entertainment expenses

Corporation Franchise or
Income Taxes

Castle Corporation (p. 7)
Installment sales

The United States Shoe Corporation (p. 7)
Business loss carryforward

William Wrigley, Jr., Co. {p. 8)
Nexus

Sales/Use Taxes

Badgerland Harvestore Systems, Inc.

(p. 10)
Refunds and remedies of taxpayer—
claims for refund

Fiedler Foods, Inc. (p. 10)
Sale of business or business asscts

Montgomery Ward & Co., Inc. (p. 11)
Interest—change in rate

YMCA of Beloit, et al. (p. 11)
Appeals—must be timely
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INDIVIDUAL INCOME TAXES

Entertainment expenses. Kenneth P.
Jansen and Robert Thurow vs. Wisconsin
Department of Revenue (Circuit Court of
Outagamic County, undated). For the
years 1980 through 1983, Robert H.
Thurow was a salesperson for Gateway
Liquor Company. For each of the years in
question, the taxpayer took a deduction on
his individual income tax returns, busi-
ness expenses for drinks purchased for
“Class B” licensees (tavern owners) while
talking business, and cases of alcohol
given as Christmas presents to licensees.

For the years 1980 through 1983, Kenneth
P. Jansen was a salesperson for Badger
Liquor Company, Inc. For each of the
years in question, the taxpayer took as a
deduction on his individual income tax
returns, business expenses for rounds of
drinks purchased when he visited “Class
B” licensees (tavern owners) on business.

The department, pursuant to field audits,
disallowed these deductions and issued
assessments to the taxpayers based upon
the adjustments. The disallowances were
in accordance with s. 125.69(2), Wis.
Stats., which bars liquor wholesalers from
furnishing things of value to “Class B”
licensees. In a decision dated May 13,
1986, the Wisconsin Tax Appeals Com-
mission affirmed the disallowances.

The taxpayers chalienge the finding that
they provided a*“thing of value™ to holders
of Class B licenses within the meaning of
s. 125.69(2), Wis. Stats. The taxpayers
also challenge the finding that the Depart-
ment of Revenue has enforced the statute
consistently and has not changed their
practice in regards to disallowing such
deductions. Finally, the taxpaycrs chal-
lenge the finding by the Commissioner
that they, as employes, are covered under
8. 125.69(2), Wis. Stats.

The Circuit Court concluded:

A. Itisuncontraverted in the record that
the taxpayers bought drinks for “Class B”
license holders. The Commissioner’s
holding that the buying of drinks is a
“thing of value” is a rcasonable determi-
nation on his part.

B. The Commissioner’s finding that the
taxpayers were not successful in showing
a change in interpretation of s. 125.69(2),
Wis. Stats., had occurred is supported in
the record. The testimony of the Depart-
ment of Revenue provides the Commis-
sioner with evidence which reasonably
allows him to make a determination that
the department is acting consistent to past

policy.

C. Ifemployes were allowed to provide
things of value, the statute would not ef-
fectively accomplish the goal the legisla-
ture desired. The discretion of the Com-
missioner in his finding is proper and the
Court will not set aside his finding that the
taxpayers are included under s. 125.69(2),
Wis. Stats.

The taxpayers have not appealed this
decision.

0

CORPORATION FRANCHISE OR
INCOME TAXES

Instaliment sales. Castle Corporation vs.
Wisconsin Department of Revenue (Court
of Appeals, District IV, December 23,
1987). Castle Corporation appeals from a
judgment affirming a Tax Appeals Com-
mission order requiring Castle to pay in-
come tax on the total gain of an installment
sale of real estate in the year of sale, even
though Castle only received approxi-
mately 37% of the purchase price that
year. The dispositive issue is whether the
30% rule found in section Tax 2.19(1),
Wis. Adm. Code, is invalid because it
exceeds the bounds of correct inferpreta-
tion of 5. 71.11(8), Wis. Stats., thus violat-
ing s. 227.11(2)(a), Wis. Stats.

Castle sold land to the city of Oshkosh for
$744,072 in February of 1982. By year’s
end, Castle had received $274,802.40,
approximately 37% of the purchase price.
Castle reported the transaction on its fed-
eral and state income tax returns for the
year ending December 31, 1982, as an
ingtallment sale, thus deferring taxes on

$319,349.31, the balance of the gain on the
sale.

On audit, the Wisconsin Department of
Revenue disallowed deferral of the
$319,349.31 because the payments Castle
received in 1982 excecded 30% of the
selling price. On review, the Commission
affirmed the department. On judicial re-
view, the Circuit Court affirmed the
Commission.

The Court of Appeals concluded section
Tax 2.19(1), Wis. Adm, Code, contradicts
the express purpose of 5. 71.11(8)(a), Wis.
Stats., by requiring a method of account-
ing which distorts corporate income rather
than clearly rcflecting it. Because section
Tax 2.19(1), Wis. Adm. Code, “exceeds
the bounds of correct interpretation,” thus
violating s. 227.11(2)(a), Stats., the
Commission’s decision is reversed.

The department has not appealed this
decision.

O

Business loss carryforward. The United
States Shoe Corporation vs. Wisconsin
Department of Revenue (Wisconsin Tax
Appeals Commission, December 28,
1987). The sole issue for decision is
whether U.S. Shoe may deduct the loss
carryforward attributable to various sub-
sidiaries for the period 1971-75 as set forth
and modified in the foregoing findings.

The United States Shoe Corporation (U.S.
Shoe}, is an Ohio corporation which has
been subject to the Wisconsin corporate
franchise tax since the tax year 1975.

On March 7, 1980, the department issued
an assessment denying to the taxpayer a
net business loss carryforward for its fis-
cal years ended July 31, 1976, and July 31,
1977, based on losses sustained by certain
predecessor corporations in fiscal ycars
1970 through 1975.

In 1966, U.S. Shoe acquired the shares of
Freeman-Toor Corporation, a Delaware
corporation (F-T (Del.)), based in Beloit,
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Wisconsin. F-T (Del.) had for years been
engaged in the manufacture of men’s
shoes and footwear under the Freeman
and Manley brand names, sold through
numerous rctail stores and men’s shoe
depariments across the nation, with each
such retail location being incorporated
under Delaware Iaw as a wholly-owned
subsidiary of F-T {Del.). That business
was continued by those companies
through July-31, 1974, during which in-
terval those companies were operated as
part of the Men’s Footwear division of
U.S. Shoe.

OnMay 2, 1974, 1.8, Shoe incorporated a
wholly-owned subsidiary under Ohio law
by the name of Freeman-Toor Corpora-
tion (F-T (OH)). F-T (OH) had a Wiscon-
sin net operating loss of $9,123 for its
fiscal year ended July 31, 1974,

Effective as of the close of business on
July 31, 1974, F-T (Del.) and all of its
wholly-owned retail subsidiaries were
merged into F-T (OH). At the time of that
merger, sixteen of the various retail sub-
sidiaries merging inte F-T (OH) had net
operating losses for the fiscal years 1971
through 1974 in the aggregate amount of
$854,708. As an Ohio corporation, F-T
(OH), held all the same assets subject to all
of the liabilities of F-T (Del.) and its retail
subsidiaries.

During the fiscal year, August 1, 1974,
through July 31, 1975, F-T (OH) incurred
an operating loss, as reported on line 28 of
its 1975 Wisconsin Form 4, of $4,111,540
which resulted in a Wisconsin net loss on
line 34 of its Wisconsin Form 4 of
$899,594.

Effective as of the close of business on
July 31, 1975, F-T (OH) was merged into
U.S. Shoe. As an Ohio corporation, U.S.
Shoe held all of the assets subject to all of
the liabilities of F-T (OH).

On its 1976 Wisconsin Form 4, U.S. Shoe
claimed a net business loss offset of
$899,594 based on the loss amount re-
ported on line 34 of F-T (OH)'s 1975
Wisconsin Form 4. Not all of the loss
offsct was used in fiscal 1976 so that on its
return for FYE July 31, 1977, it claimed a
similar offset of $139,926. The loss offsct

claimed by U.S. Shoe consisted of losses
of the following corporations for the indi-
cated year in the indicated amounts: six-
teen retail subsidiaries of F-T (Del.),
which did not engage in business in Wis-
consin, for fiscal years 1970 through
1971, $855,643; H.O. Toor Footwear for
fiscal year 1975, $2,717; F-T (OH) for
fiscal 1974, $9,123; F-T (OH) for fiscal
1975, $5,111,540; for a total of
$5,979.023. This amount had been shown
on F-T (OH)’s Wisconsin franchise tax
return for fiscal 1975. A portion of this
amount was allocated to Wisconsin by
application of F-T (OH)’s apportionment
ratio for that year, resulting ina Wisconsin
loss of $899,594.

The Department’s assessment notice to
the taxpayer disallowed the offset on the
grounds that the loss was that of F-T (OH)
and not U.S. Shoe.

During the period Angust 1, 1974, through
July 31, 1975, F-T (OH) continued to
conduct the same business operations
which had been conducted by F-T (Del.)
and its retail subsidiaries prier to their
merger into F-T (OH). F-T (OH) had no
other business, and was operated as part of
the Men's Footwear division of U.S. Shoe.
Subsequent to July 31, 1975, U.S. Shoe
continued to conduct the same business
operations which had been conducted by
F-T (OH) from August 1, 1974, through
July 31, 1975, and by F-T (Del.) and its
retail subsidiaries prior to that time. This
includes the manufacture and sale of the
same category of products {men’s shoes
and footwear), under the same brand
names, using the same manufacturing,
distribution and sales facilities and per-
sonnel, under the same general business
organization, U.S. Shoe otherwise contin-
ued its other business.

The Commission concluded that the tax-
payerisentitled to carry forward the losses
of Freeman-Toor (Del.) or Freeman-Toor
(OH) during 1971 through 1975 as offsets
against its 1976 and 1977 Wisconsin in-
come for corporate franchise tax purposes
under s. 71.06, Wis. Stats., to the extent
income was earned by the same trade or
business as incurred the losses initially.

The department has appealed this decision
to the Circuit Court.

0

Nexus. William Wrigley, Jr., Co. vs. Wis-
consin Department of Revenue (Circuit
Court of Dane County, August 20, 1987).
William Wrigley, Jr., Co. (Wrigley) peti-
tioned for judicial review of a decision of
the Wisconsin Tax Appeals Commission
which upheld the franchise tax assessment
of the Wisconsin Department of Revenue
for the years 1973 through 1978. In com-
panion, the department petitioned for judi-
cial review of that portion of the
Commission’s decision which deter-
mined that interest on the taxes found due
should be calculated at the simple interest
rate under s. 71.09(5)(a), Wis. Stats.,
rather than the higher delinquent interest
rate under s. 71.13(1)(a), Wis, Stats.

Wrigley challenges the Commission’s
Order on three grounds: {1) that the failure
of the Commission to involve the member
who presided at the two-day evidcntiary
hearing in making its decision violated
Wrigley's constitutional right to due proc-
ess and its statutory rights; (2) that the
Commission’s decision is not supported
by substantial evidence; and (3} that the
Commission’s decision rests on an im-
proper interpretation or application of
controlling law.

The pertinent and undisputed sequence of
events relating to Wrigley’s first chal-
lenge revolves around Commissioner
William B. Smith, He was assigned to
preside over the hearing held on August
26-27, 1985, and did so. Due to legislative
action, his term on the Commission ¢x-
pired in October of 1985. A transcript of
the hearing was prepared and available to
the full Commission in reaching its deci-
sion. However, the record contains no
indication that Smith ever prepared pro-
posed findings of fact, conclusions of law,
or decision in the case, ever reporicd to the
full Commission regarding the hearing, or
was ever consulted in any fashion prior to
the Commission’s entry of its order of
November 18, 1986.
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The only evidence in the record to support
the Commission’s finding on credit trans-
action involvement is the testimony of the
two rcgional managers employed by
Wrigley during the period in question and
the company’s formal position descrip-
tion for the regional manager. John
Kroyer, regional manager from 1973 10
1975, testified that he had two or three
times per year voluntarily gotten involved
in mediating a credit dispute to protect
future sales to a good customer. Gary
Hecht, regicnal manager from 1976 to
1978, testified that he had no involvement
of any kind in credit transactions with
Wrigley customers while he was regional
manager., The company’s position de-
scription recites among the “Principal
Activities” of the regional manager that he
“Represents the company on credit prob-
lems as nccessary.”

Wrigley also argues that the failure of the
Commission to involve Commissioner
Smith violates its statutory rights. It relies
principally on the requirements of
227.46(2), Wis. Stats. The department
points to the language in 73.01(4)(e), Wis.
Stats., “irrespective of ch. 227,” to argue
that the s. 227.46(2) procedure is inappli-
cable to the Commission’s decision.

Inmaking adecision in acase beforeit, the
Commission may act only with the con-
currence of at least three of its members.
The legislature has authorized the Com-
mission to make decisions after eviden-
tiary hearings without all members sitting
through each such hearing, but has ex-
pressly conditioned this exercise of au-
thority with the requirement that the mat-
ter be “reported” to the full Commission.

The Circuit Court concluded that

A. There is nothing in the record by
which the Commission could find that in
1976 10 1978 the regional manager “car-
ried on” activity other than to have con-
cluded that Gary Hecht was lying. His
testimony was not patently absurd nor
contrary to the laws of nature so as to
permit ignoring it or finding its opposite.
Rather, the finding could only have made
through an asscssment of Hecht's credi-
bility. To have done so without the benefit
of Commissioner Smith’s impressions of

Mr, Hecht violated Wrigley’srights to due
process. .

B. The Commission’s finding cited
above is not qualified as to the time this
activity occurred. In its opinion, the Com-
mission restates the essence of the finding
but explicitly recites that this activity was
“carried on by it (Wrigley) during the
years 1973-1978.” Looking to the deci-
sion of the Commission in this case in the
context of the record presented by the
transcript and exhibits, there are several
material findings made where the Com-
mission was clearly called upon to assign
weight or to draw inferences from the
testimony, This is apparent in the findings
that Wrigley’s representatives in Wiscon-
sin for the entire period in question were
“maintaining offices in (their) home” and
“conducting regular and pericdic training
seminars in Wisconsin,” amongst others.
As a result the Commission, in failing o
consult with Commissioner Smith, has
violated s. 73.01{4)(b).

Having found that the Commission has
violated Wrigley's due process and statu-
tory rights, the Circuit Court concluded
that the case be dismissed without preju-
dice and that the Decision and Order of the
Commission dated November 18, 1986,
be remanded to the Commission for fur-
ther proceedings not inconsistent with this
decision. At the least, the Commission
shall consult personally with Mr. Smith
concerning his impressions of the credi-
bility of the witnesses and the weight to be
accorded their testimony. The decision
issued by the Commission after such con-
sultation shall affirmatively describe the
procedures used to meet these directions.

See the following case for the decision of
the Commission on the remand.

0

Nexus, William Wrigley Jr. Company vs.
Wisconsin Department of Revenue (Wis-
consin Tax Appeals Commission, No-
vember 25, 1987). This matter was re-
manded to the Commission by a Decision

and Order issued on August 20, 1987, by
Dane County Circuit Judge Michael
Nowakowski. In his Decision and Order,
Judge Nowakowski instructed this Com-
mission to consult personally with former
Commissioner William Bradford Smith
concerning his impressions of the credi-
bility of certain witnesses and the weight
to be accorded their testimony.

The Commission took the following steps
in compliance with the remand order:

A. The entire Commission file in this
matter was provided Commissioner Smith
for his perusal and review.

B. Mr. Smith was invited to and at-
tended executive sessions of thisCommis-
sion held on September 21, 1987, and
QOctober 12, 1987, while all five members
were present.

C. Mr. Smith’s views were solicited as
to the credibility of the testimony of Gary
Hecht and John Kroyer and the weight to
be accorded that testimony.

D. Mr. Smith advised the Commission
that he found the testimony of Gary Hecht
and John Kroyer to be “extremely cred-
ible” and would accord it great weight.

After consultation with former Commis-
sioner William Bradford Smith, the ma-
jority of the Commission reaffirmed its
Decision and Order of November 18,
1986,

The Commission held that the credibility
of Messicurs Hecht and Kroyer, both wit-
nesses called by William Wrigley Jr.
Company, as well as the other witnesses
who testified, was never questioned or in
issue by the Commission, That tcstimony
was completely accepted and accorded
substantial weight. Although the com-
pany job descriptions of both Hecht and
Kroyer called for them to participate in
credit transactions, it is clear and uncon-
troverted from their testimony that Gary
Hecht, regional manager from 1976 (o
15978, had no involvement of any kind in
credit transactions with Wrigley custom-
ers while John Kroyer, regional manager
from 1973 to 19735, did.
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The Commission never believed or con-
cluded or intended to intimate that Gary
Hecht or any other witness lied or was in
any way untruthful. Although the credit
transaction was highlighted in its opinion,
this Commission did not rest ils decision
on that basis alone, but rather relied on the
totality of all the different non-immune
activities specified at page 25 of its opin-
ion, including the credit activities in 1973
to 1975 as well as the maintaining home
offices and conducting regular and peri-
odic training seminars in Wisconsin,
which findings were based on the unim-
peached, credible testimony of the
taxpayer's own witnesses which are sup-
ported by the record.

Therefore, the Commission’s Decision
and Order of November 18, 1986, was
affirmed.

The taxpayer has appealed this decision
back to the Circuit Court.

O

SALES/USE TAXES

Refunds and remedies of taxpayer—
claims for refund. Badgerland Har-
vestore Systems, Inc. vs. Wisconsin De-
partment of Revenue (Wisconsin Tax
Appeals Commission, November 27,
1987)}. The taxpayer does not object to the
amount of taxes and interest shown as due
the department on the modified Notice of
Additional Sales and Use Tax Assess-
ment, however, it does object to the
dcpartment’s refusal to allow the taxpayer
to offset against the deficiency assessed
the amount of at least $1,394.73 for the
year ending January 31, 1979, $3,381.51
for the year ending Janvary 31, 1980,
$3,737.22 for the year ending January 31,
1981, or a tolal of $8,513.46,

During each of the years in question, the
taxpayer purchased products from A. O,
Smith Harvestore Products, Inc. and paid
Wisconsin sales/use tax on such purchases
equal to 4% of the entire invoice price of
the products purchased. The entire
amount of Wisconsin sales/use tax paid by

the taxpayer on such purchases was col-
lected by A, O. Smith and remitted by
A. O. Smith to the department. Subse-
quent 1o the payment of the taxes, the
taxpayer received rcfunds from A. O.
Smith on such purchases which reduced
the purchase price of the products pur-
chased.

The taxpayer did not receive arefund from
A, Q. Smith for the 4% sales/use tax on the
refunded amounts, which was initially
paid by the taxpayer to A. O. Smith and
remitted by A. O. Smith to the department.

The purchase price refunds to the taxpayer
on its purchases of products from A, O.
Smith constituted areduction in the “gross
receipts” of A, Q. Smith from the taxpayer
subject to Wisconsin sales/use tax, pursu-
ant to s. 77.51(4), Wis. Stats., and the
“sales price” paid by the taxpayer on such
purchases, pursuant to s, 77.51(15), Wis.
Stats. Had the taxpayer and A. Q. Smith
known the amount of the refunds at the
time A. O. Smith filed its Wisconsin sales/
use tax returns covering the purchase of
such refunded products, the amount of
taxable “gross receipts” or “sales price”
related to such purchases would have been
the invoice sales price of such products
less the amount of the sales price refund.

Prior to April 30, 1986, A. O. Smith Har-
vestore Products, Inc, was subject 10 a
final sales/use tax field audit determina-
tion for each of the years in question,

The taxpayer did not pay any sales/use tax
directly to the department on the items in
dispute.

The Commission concluded that the tax-
payer was not the “person” required to file
with the department, a sales tax return
reporting the sales tax in question, and the
laxpayer was not the “person” who paid
the sales tax involved to the department
within the intent and meaning of s. 77.59
(4), Wis. Stats., and, thus, has no legal
standing to make a claim for refund of
sales taxes paid, nor legal standing to
claim an offset for sales taxes paid under
the doctrine of equitable recoupment, The
Commission lacks the authority to act on
the claims for refund/offset in question
when neither the legislature nor the courts

have granted the taxpayer legal standing
to proceed in the matters involved herein.

The taxpayer has appealed this decision to
the Circuit Court.

0

Sale of business or business assets. Fied-
ler Foods, Inc. vs. Wisconsin Department
of Revenue (Court of Appeals, District IV,
December 23, 1987). Fiedler Foods, Inc.,
appeals from an order affirming a decision
of the Tax Appeals Commission. The
Commission upheld an assessment of
sales taxes against Fiedler in connection
with the sale of its business fixtures. The
issue is whether Fiedler continued to
“hold” its seller’s permit on the date of the
sale within the meaning of ss. 77.54(3) and
(N, and 77.51(10)(a), Wis. Stats.,and thus
was ineligible to claim the “occasional
sales” exemption from the sales tax.

Fiedler operated a grocery store in Cuba
City, Wisconsin, and held a Wisconsin
sales tax permit. In early 1984, Fiedler
sold all of its assets, consisting of store
fixtures and merchandise inventory, 1o
Redfearn Foods, Inc. On Saturday, March
3, 1984, Fiedler took its final inventory,
andat11:00 p.m., placedits seller’s permit
in an envelope addressed to the Wisconsin
Department of Revenue and deposiled it
in a mailbox outside the Cuba City Post
Office, which had closed at 4:00 p.m. that
day. Sometime after 11:00 p.m., the clos-
ing took place and Redfearn took posses-
sion of the property. Because the post
office was closed over the weekend, the
envelope was not postmarked until Mon-
day, March 5, and was not received by the
department until the following day. The
department assessed a tax on the sale of
Fiedler’s equipment on grounds that,
under the applicable statutes and adminis-
trative rules, Fiedler was not entitled to
claim the exemption for occasional sales
of property because it continued to hold a
seller’s permit on March 3, 1984, the date
of the sale.

Fiedler argues first that it did not “hold” a
scller’spermitat the time of sale within the
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meaning of s. 77.51(10)(a), Wis. Stais.,
because, having been deposited in a mail-
box an hour earlier, the permit was no
longer in its physical possession. Fiedler
did not physically deliver the permit to the
department. Had it done so there would be
no question of compliance with the rules,
for personal delivery to the department is
new conclusive on the issue under section
Tax 11.13(3)(a), Wis. Adm. Code. Fiedler
chose the other alternative, delivery by
mail under section Tax 11.13(3)(b), Wis.
Adm. Code, and thus made legal delivery
1o the department conditional on the post-
mark date.

Fiedler next argues that the “postmark™
rule is “inconsistent” with the statute
under which it was adopted, s. 77.51
(10)(a), Wis. Stats. Fiedler’s position is
that because the statute speaks in terms of
*hold(ing)” a permit and does not specifi-
cally refer to “postmarks,” “mailing,” or
“personal delivery,” the department
lacked authority to adopt a rule condition-
ing compliance with the statutes on post-
mark mailing or personal delivery.

The Court of Appeals concluded that
Fiedlerlost the exemption not, asitargues,
simply because the post office was closed,
but because it selected a specific means of
qualifying for the exemption and then
failed to comply with the applicable re-
quirements. Tax exemptions, being mat-
ters of legislative grace, are (0 be strictly
construed against granting the exemption
and the Court cannot say that the de-
partment’s interpretation of the exemp-
tion statutes and rules in this case lacked a
rational basis, even though an alternative
interpretation may have been equally rea-
sonable. Therefore, the order of the Wis-
consin Tax Appeals Commission is af-
firmed,

The taxpayer has not appealed this deci-
sion.

d

Interest—change in rate. Montgomery
Ward & Co., Inc. v. Wisconsin Depart-

ment of Revenue (Court of Appeals, Dis-
trict IV, December 31, 1987). Montgom-
ery Ward & Co., Inc, (MWC), appeals
from a judgment affirming a decision and
an order of the Wisconsin Tax Appeals
Commission. The Commission affirmed
the Department of Revenue’s deficiency
assessment against MWC for sales and
use taxes for the taxable period February
1, 1976, through Jannary 31, 1981. The
assessment charged interest on the defi-
ciencies at the rate of 12% per annum. The
issues are:

A. Whether the 12% interest rate, which
was firstestablished on July 31, 1981, may
be applied to deficiencies accruing prior to
that date.

B. Ifso, whether theretroactive applica-
tion violates MWC’s constitutional right
to equal protection of the laws,

Prior to July 31, 1981, the statutory inter-
est penalty on sales and use tax deficien-
cies was 9% per year. In the 1981 budget
act, the legislature increased the rate to
12%. The actalso provided that the change
would “first appl[y] to all determinations,
assessments or other actions made by the
department...on August 1, 1981, regard-
less of the taxable period to which they
pertain.” Finally, the act provided that
“fa]ll sections of this act take cffecton . .
.the day following publication...” The act
was published on July 30, 1981, and thus
its “effective date” was July 31, 1981.

On June 17, 1982, the department as-
sessed the 1976-1981 deficiencies against
MWC, charging interest at the rate of 12%
for the entire period. MWC appealed to the
Tax Appeals Commission, which upheld
the assessment and interest charge as au-
thorized by s. 77.60(1), Stats., asamended
bys.1125hm,ch.20,Lawsof 1981. MWC
sought judicial review and the Circuit
Court affirmed, concluding:

A. That the statutory amendments
gvinced an intent on the part of the legisla-
ture that the interest rate increase was to
have a retroactive effect.

B. That the retroactive application was
not unconstitutional,

The Court of Appeals concluded that
because there was no ambiguity, much
less any conflict, in the “initial applicabil-
ity” provisions of 5. 2203(45)(g) and the
“effective date™ provisions of s. 22(4,
there is no need to consider the legislative
materials cited by MWC. The Commis-
sion and the Court correctly interpreted
the provisions of the act as authorizing
imposition of the 12% interest rate on the
deficiency determinations in question.
The fact that some taxpayers may be as-
sessed interest at different rates depending
upon when the delinquency or deficiency
is found and when the assessment is made
does not establish the unconstitutionality
of the laws.

The taxpayer has appealed this decision to
the Supreme Court.

a

Appeals—must be timely., YMCA of
Beloit, YWCA of Greater Milwaukee,
YWCA of Greater Milwaukee diblaYWCA
Cafeteria, YWCA of La Crosse, YMCA of
Metropolitan Milwaukee, YMCA (Madi-
son), YMCA of Waukesha, Sheboygan
YMCA, Family YMCA of Northern Rock
County, Inc., YMCA of La Crosse, Wis-
consin, YMCA (Racine), YMCA of Mani-
towoc, Wisconsin, Inc., Family YMCA
{Appleton), YMCA, Inc.,(Green Bay), and
YMCA (Eau Claire) vs. Department of
Revenue (Court of Appeals, District IV,
October 15, 1987). The taxpayers ap-
pealed an order dismissing their petition
for review of a February 27, 1986, deci-
sion and order of the Wisconsin Tax
Appeals Commission which sustained the
Department of Revenue’s determination
that the taxpayers are retailers under s.
T1.51(7), Wis. Stats,, some of whose
transactions arc subject to sales and use
taxes. The taxpayers’ petition for review
was timely filed and served on the depart-
ment as required by s. 227.16(1){a), Wis.
Stats., but was not served on the Commis-
sion until thirty-four days after the
Commission’s decision and order was
mailed. The trial court dismissed the peti-
tion because the taxpayers’ failure to



12

WISCONSIN TAX BULLETIN #55

timely serve the Commission deprived it
of jurisdiction or competency.

The taxpayers claimed: (1) The decision
and order of the Commission was not a
final and complete decision which began
the running of the statute limiting their
time to petition for review. (2) The deci-
sion and order was invalid because of the
composition of the decisionmaker. (3)

Section 227.16(1), Wis. Stats., does not
apply to constitutional claims which the
Commission was notcompetent to decide.

The Court of Appeals concluded that the
Commission’s decision and order was a
final decision within s. 227.15, Wis.
Stats., and that the taxpayers’ petition for
review of that decision and order was
required to be filed and served as pre-

scribed in s, 227.16{1){a), Wis. Stats.
Because it was not, the taxpayers failed to
propetly invoke the jurisdiction of the trail
court.

The taxpayers have not appealed this
decision.

0

TAX RELEASES

(“Tax Releases” are designed to provide answers to the specific
tax questions covered, based on the facts indicated. However, the
answer may not apply 1o all questions of a similar nature. In
situations where the facts vary from those given herein, it is
recommended thatadvice be sought from the department. Unless
otherwise indicated, Tax Releases apply for all periods open to
adjustment. All references to section numbers are to the Wiscon-
sin Statutes unless otherwise noted.)

The following Tax Releases are included:
Individual Income Taxes

1. Interest Income Received from Bonds Issued by a Wiscon-
sin Municipal Redevelopment Autharity (p. 12)

Homestead Credit

1. Homestead Credit: Claims on Behalf of Decedents Not
Allowed (p. 12)

Farmland Preservation Credit

1. Farmland Preservation Credit: Depreciation Addback

(p. 13)
Sales/Use Taxes

1. County Tax - Contractor Purchases Building Materials in
County Having County Tax (p. 13)

Local Government Franchise Fees (p. 13)
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INDIVIDUAL INCOME TAXES

1. Interest Income Received from Bonds Issued by a
Wisconsin Municipal Redevelopment Authority

Statutes: Sections 66.431(5)a)4.c. and 71.05(1}(a)1, 1987 Wis.
Stats.

Question: Is interest income which an individual receives from
bonds issued by a Wisconsin municipal redevelopment authority
excludable from Wisconsin taxable income?

Answer: Yes, Seclion 66.431(5)(a)4.c., 1987 Wis, Stats,, provides
that bonds issued by aredevelopment authority under this section
of the Wisconsin Statutes are declared to be issued for an essential
public and governmental purpose and, together with interest
thereon and income therefrom, shall be exempt for all taxes.

a

HOMESTEAD CREDIT

1. Homestead Credit: Claims on Behalf of Decedents Not
Allowed

Statutes: Section 71.09(7)(b), 1987 Wis. Stats.

Wis, Adm. Code: Section Tax 14.01(5)(b)4, February 1980
Register.

Facts and Question: Mary Jones was a full-year Wisconsin
resident during 1987 and paid rent on her homestead all of 1987.

Mary died on January 21, 1988, after she had filled outand signed
her homestead claim, but before she had mailed it to the Depart-
ment of Revenue. The personal representative of her estate found
the retwim and sent it in,
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Is the estate of Mary Jones entitled to any homestead credit for
19877

Answer: No, Section 71.09(7)(b), 1987 Wis, Stats,, and section
Tax 14.01{(5)(b)4, Wis. Adm. Code, provide that the right to file
a homestead credit claim is personal to the claimant and does not
survive his or her death. Even if the claimant was alive for the
entire year of the claim, the claim may be allowed only if the
claimant is alive at the time the claim is filed.

0

FARMLAND PRESERYATION CREDIT
1. Farmland Preservation Credit: Depreciation Addback
Statutes: Section 71.09(11)(a)6.a, 1987 Wis. Stats.

Note: This Tax Release applies only with respect to taxable years
1987 and thereafter.

Background: Section 71.09(11)(a)6.a, as amended by 1987 Wis-
consin Act 27 defines household income to be household income
computed under sub. (7){(a)6, plus nonfarm business losses, plus
amounts under s.46.27, less net operating loss carryforwards, less
first-year depreciation allowances under section 179 of the Inter-
nal Revenue Code and less the first $25,000 of depreciaiion
expensesinrespect to the farm claimed by all of the individuals in
a household.

Factsand Qyestion 1: John Deer and his wife are partnersina farm
partnership. The farm partnership has $60,000 of farm deprecia-
tionr, What depreciation must be added back to household income?

Answer 1: The depreciation to be added back is $35,000 ($60,000
- $25,000). Only the first $25,000 of farm depreciation per
household is excluded from this addback.

Facts and Question 2: Alex Chalmer is a 50% owner in a farm
partnership. Tolal depreciation claimed by the partnership is
$40,000. His wife, Alice, owns and operates a beauty shop. She
claims $5,000 of depreciation on her Schedule C. What deprecia-
tion must be added back to houschold income?

Answer 2: The depreciation to be added back is $5,000. This is the
$5,000 of depreciation from Alice’s nonfarm business. Since
Alex’s share of farm depreciation is $20,000, no addback is
required for farm depreciation because it is less than $25,000.

O

SALES/USE TAXES

1. County Tax - Contractor Purchases Building Materials
in County Having County Tax

Statytes: Sections 77.51(2) and 77.71(1), (2), and (3), 1985 Wis.
Stats.

Wis, Adm, Code: Tax 11.68(7), July 1987 Register.

Facts and Question: A plumbing contractor is located in County
“A” which has the county tax. The contractor pays its supplier the
state and county sales/use tax on all the building materials it
purchases, as most of the materials purchased are used in con-
struction activities. This contractor does 10% of its construction
work in an adjacent county, County “B,” which does not have a
county sales and use tax.

Can this plumbing contractor obtain a refund from the state of the
county tax paid on construction materials used in County “B”
which does not have a county tax?

Answer: No, there is no provision in the county sales and use tax
law for a contractor located in a coungy that has adopted the tax to
get a refund or credit for materials installed in another county, if
the contractor pays county tax on the purchase of construction
materials by accepting delivery of these materials in a county
which has adopted the tax.

)

2. Local Government Franchise Fees

Statutes: Sections 66.082(1)(b)3, 77.51(4)(a)4, and
71.52(2)(a)12, 1985 Wis, Stats,

YWis. Adm, Code: Section Tax 11.26(1), December 1983 Register.

Facts and Question: Certain local governmental units in Wiscon-
sin impose a franchise fee on the gross receipts from providing
cable television service in the locality and the revenue collected
by the municipality is used to regulate cable television service.
Other Wisconsin municipalities raise general revenue by impos-
ing a franchise fee on cable company revenues as provided under
8. 66.082(1)(b)3, 1985 Wis. Stats.

Section 77.51(4)(a}4, 1985 Wis. Stats., provides in part that
taxable gross receipts for sales tax purposes do not include “taxes”
imposed by municipalitics of this state upon or with respect to
retail sales, if measured by a certain percentage of the sales price
or gross receipts and provided the retailer is the person who is
required to make the payment of the tax to the governmental unit
levying the tax. The franchise fee authorized under s. 66.082
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{1)Xb)3, 1985 Wis. Stats., may be a tax other than one measured
by a stated percentage of sales price or gross receipts.

Is the Wisconsin sales tax imposed on municipal franchise fees
levied on cable companies to raise revenue if the revenue is
specifically allocated to regulate cable television companies?
Also, is the Wisconsin sales tax imposed on municipal franchise
fees paid by cable companies which raise general revenue for the
municipality as provided under s. 66.082(1)(b)3, 1985 Wis,
Stats.?

Angwer; If a municipality has a franchise fee imposed on cable
companies for the purpose of regulating cable television service,
this fee is not a “tax™ and the Wisconsin sales tax is imposed on
this type of franchise fee. If a municipality raises general revenue
under the anthority in s, 66,082(1)(b)3, 1985 Wis. Stats., from the
cable franchise fee, this fee is a “tax” and the sales lax is not
imposed on this local government levy provided it is measured by
a stated percentage of sales price or gross receipts. “Taxes” are
imposed for the purpose of general revenue of the Wisconsin
municipality. See Milwaukee vs. Milwaukee ER.&L. Co., 147
Wis. 458,

m!

3. Milk Standards
Statutes: Section 77.51(20), 1985 Wis. Stats.
Wis, Adm, Code: Section Tax 11.67(1), September 1984 Register

Facts and Question: Milk standards are approximately 40 gram
portions subdivided from uniform, preserved, raw milk collected

from dairy cow herds and have a known milkfat and protein
content. The Wisconsin Department of Agriculture, Trade, and
Consumer Protection (DATCP) determines the fat and protein
values by triplicate analyses using the Association of Official
Analytical Chemists (AOAC) methods. These standards are
subsequently sold to and used by the dairy industry to calibrate
automated testing devices, asrequired by s. Ag 107.06, Wis, Adm.
Code, to insure the accuracy of butterfat and protein tests.

The standards are offered for sale by DATCP with a report
containing the average of the three triplicate analyses for fat and
for protein. These analyses must have a maximum triplicate
difference of no more than 0.03%. The standard is subject to aone
time use by the purchasing laboratory. DATCP prices the calibra-
tion standards, which consist of a set of duplicate 40 gram portions
of 12 to 15 individual herd milks and a report giving their fat and
protein values, at $95 per set. The daily performance standards,
which consist of five replicate 40 gram portions of five or six
individual herd milks and a report giving their fat and protein
values, are $55 per set. Most of this cost is notreflected in the small

portion of milk transferred to the purchaser, but is in the cost of
running the three fat analyses by the Mojonnier extraction method
and of running the three protein analyses by the Kjel-Foss method.
The average values of these tests are sent out on the report with the
samples.

These standards are physically used by the purchasing laboratory
for the purpose of establishing abase level on the instrument being
calibrated or on which the lab conducts a daily performance
check.

Are the sales of milk standards by a government agency taxable
sales of tangible personal property?

Answer: Yes. The sales of the milk standards are sales of tangible
personal property which are subject to the sales tax. The objective
of the purchaser, is to obtain the personal property (milk stan-
dards) used to calibrate the various testing devices used in the
laboratory of a dairy plant and, thus, under s. Tax 11.67(1), Wis.
Adm, Code, the sale of the property is taxable.

0

4. Qut-of-State Nonprofit Organizations
Statutes: Section 77.54(9a)(f), 1985 Wis. Stats.
Wis, Adm, Code: Section Tax 11.14(7)}a)4, July 1987 Register.

Facts And Ouestion: Section 77.54(9a)(f), 1985 Wis. Stats,,

provides a sales and use tax exemption for the gross receipts from
sales to, and the storage by, nse by, or other consumption of
tangible personal property and taxable services by:

*“Any corporation, community chest fund, foundation or associa-
tion organized and operated exclusively for religious, charitable,
scientific or educational purposes, or for the prevention of cruelty
to children or animals, except hospital service insurance corpora-
tions under s. 613.80(2), no part of the net income of which inures
10 the benefit of any private stockholder, shareholder, member or
corporation.”

Does an out-of-state nonprofit religious, charitable, scientific, or
educational organization qualify for this sales and use tax exemp-
tion?

Answer: Yes. A qualifying organization located out-of-state
qualifies for this exemption to the same extent a Wisconsin
located qualifying organization would be entitled to this exemp-
tion. The out-of-state organization is not required to obtain a
Certificate of Exempt Status from the Department of Revenue to
claim an exemption. It should give the seller the Certificate of
Exemption (Form $-207) when purchasing tangible pcrscnal



WISCONSIN TAX BULLETIN #55 15

property or taxable services without tax, indicating on Form S-
207 that it qualifies for exemption under s. 77.54(9a)(f), Wis.
Stats.

0

5. Welding of Rail to Be Installed Qut-of-State

Statutes: Sections 77.51(14}(h) and (14r), 77.52(2)(a)11, and
77.55(2), 1985 Wis. Stats.

Facts and Ouestion: Company A operates a rail welding operation
in Wisconsin for one railway. The railway purchases rail in 39 or
78 foot lengths from out-of-state suppliers, They are shipped via
therailway’s train to Company A’s plant. Company A welds these
sections together to make a ribbon rail which is approximately a
quarter of a mile in length. These welded sections are loaded onto
the railway’s cars as they are being made. The railway hauls them
to their destination outside Wisconsin. A Way-Bill is prepared for
each shipment,

Section 77.55(2), 1985 Wis. Stats., provides a sales tax exemption
for “The gross receipts from sales of tangible personal property to

a common or contract carrier, shipped by the seller via the
purchasing carrier under abill of lading whether the freight is paid
in advance, or the shipment is made freight charges coliect, tc a
point outside this state and the property is actually transported to
the out-of-state destination for use by the carrier in the conduct of
its business as a carrier.”

Section 77.51(14r), 1985 Wis. Stats., provides that the point of
transfer of possession to the purchaser is the location of the sale
for both tangible personal property and services,

Is Company A’s service of welding rail a taxable fabrication
service unders. 77.52(2)(a)11, 1985 Wis, Stats.? Does theexemp-
tion in s. 77.55(2), 1985 Wis. Stats., apply to this service?

Answer: This service by Company A is taxable under s, 77.52(2)
(a)11, 1985 Wis. Stats. Although s. 77.55(2), 1985 Wis. Stats.,
provides an exemption for sales of tangible personal property sold
10 a common carrier which the purchasing carrier removes from
Wisconsin for use out-of-state, this exemption does not apply to
the purchase of fabrication services which are taxable undcr
5. 77.52(2)(a)11. Therefore, the railway’s purchases of this rail
fabrication service performed in Wisconsin are subject to the sales
tax, even though the fabricated rail may be installed out-of-staic.

O
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