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TAX AMNESTY IN EFFECT

As reported in Wisconsin Tax Bulletin
Number 43, a tax amnesty program
was enacted by the legislature and is
eftective for the period September 15,
1885 through Neovember 22, 1985.
Listed below is a brief description of
which taxpayers are eligible for am-
nesty and what obligations are ineli-
gible for amnesty. On pages 25
through 28 are copies of the Am-
nesty Brochure and Appiication for
Amnesty, which provide additional
information about the tax amnesty
program. You may obtain additional
copies of the brochure and applica-
tion from any Department of Reve-
nue office. You may write to the Wis-
consin Department of Revenue, P.O.
Box 7887, Madison, Wi 53708, or call
(toll-free) 1-800-10U-WISC.

1. Eligible Taxpayers and Benefits
of Amnesty.

Amnesty applies to all taxes adminis-
tered by the Department under
Chapters 71, 72, 77 (Subchapter Ill),
78 and 139 of the Wisconsin Stat-
utes. This includes income,
franchise, withholding, gift, inheri-
tance, sales and use, motor fuel, cig-
arette, tobacco, liquor, wing and
beer taxes.

Amnesty extends to the following
taxpayers, including individuals, cor-
porations, partnerships and fiduci-
aries. (See the exceptions in Part 2.}

a. For a taxpayer who, during the
amnesty period, has a tax liability
that was definquent on the De-
partment’s records as of May 15,
1985, 20% of the amount due as
of the date of payment shall be
forgiven. The maximum reduc-
tion allowable is $5,000.

b. For a taxpayer who, during the
amnesty period, files late or
amended returns, along with an
application for amnesty, report-
ing a tax liability that had not
been reported or established pre-
viously, the Department shall not
impose civil penalties and late fil-
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ing fees or pursue criminal prose-
cution, In addition, the Depart-
ment shall reduce deiinquent in-
terest due to 19 per month. The
addition to the tax for underpay-
ment of taxes may be assessed.

¢. For a taxpayer who, during the
amnesty period, has a tax liabiiity
that was not delinquent on the
Department’s records as of May
15, 1885 and is based on an as-
sessment, determination or no-
tice of amount due issued by the
Department before or during the
amnesty period, the Department
shall waive civil penalties (with
the exceptions listed in the Appli-
cation for Amnesty) and late fil-
ing fees. Also, the Department
shall reduce delinquent interest
due to 1% per month.

2. Ineligible Obligations.

The amnesty program is not avail-
able for any tax liability involved in

a. A civil collection action.

- b. An appeal before the Appellate

Bureau, the Tax Appeals Com-
missicn or any court unless that
appeal is withdrawn by the
taxpayer.

c. An adverse decision of the tax-
payer's appeal from the Tax Ap-
peals Commission or any court
during the amnesty period.

d. A criminal tax investigation or
pending criminal tax litigation
provided the taxpayer has been
notified by the date of applica-
tion for amnesty that he or she is
a party to such action.

TAXPAYERS TO RECEIVE
FORMS 1099-G IN JANUARY
1986

An information return, Form 1099-G,
wilt be mailed to taxpayers who re-
ceived a Wisconsin income tax re-
fund in 1985. Section B050E of the In-
ternal Revenue Code requires the
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Department of Revenue to send this
1985 information return to taxpayers.

Only those taxpayers who claimed
itemized deductions on their 1984
federal income tax returns should re-
ceive Forms 1099-G.

If a married person had offset part or
all of his or her refund against tax
owed by his or her spouse on a com-
bined return, the full amount of the
refund {amount before the offset) will
be reported on Form 1099-G. For ex-
ample, on their 1984 return spouse A
had a refund of $400 which was ap-
plied against spouse B's tax due of
$150. A refund check of $250
($400— $150=3%250) was issued to
spouse A in 1985. The full amount of
refund ($400 in this example) will be
reported on the 1985 Form 1099-G
for spouse A.

If both a husband and wife receive a
refund when filing a combined re-
turn, a separate Form 1099-G will be
prepared for each spouse showing
that spouse’s refund. For example,
on their 1984 combined return
spouse A showed a refund of $75
and spouse B a refund of $125. One
refund check of $200 was sent to
them in 1985, The Form 1099-G for
spouse A will show a $75 refund. The
Form 1099-G for spouse B will show
a $125 refund.

ADVANCE NOTICE: JOINT
RETURNS AND JOINT
DECLARATIONS OF
ESTIMATED TAX FOR
1986 TAXABLE YEAR

Asreported in Wisconsin Tax Bulfetin
Number 37, 1983 Wisconsin Act 186
created a marital property system for
Wisconsin. As part of the new marital
property system, married persons will
be permitted to file joint Wisconsin
income tax returns, beginning with
the 1986 taxable year. Income tax re-
turns for the 1986 taxable year would
be filed in 1987.

Beginning with the 1986 taxable
year, married persons may file a joint
declaration of estimated tax. To be
considered a joint declaration, both
the husband’s and the wife's name
and social security number must be
entered on the declaration voucher,
and both spouses must sign the
voucher. If only one spouse's name,
social security number or signature
appears on the declaration voucher,
the payment will be treated as that

spouse’s separate estimated tax
payment.

The 1986 declaration of Wisconsin
estimated tax (Form 1-ES) will be
available in January 1986.

FEDERAL TAX LAWS
ENACTED IN 1985 DO NOT
APPLY FOR WISCONSIN

Federal tax laws enacted during
1985 may not be used in determining
Wisconsin taxable income for 1985.
This will result in certain income and
deduction items being different on
1985 Wisconsin and federal income
tax returns. As in prior years, Wiscon-
sin Schedule | should be used to ad-
just for these differences. The only
federal law enacted during 1985 (as
of October 1, 1985) which may result
in a difference between Wisconsin
and federal income for 1985 is Public
Law 99-44. This law limits deprecia-
tion deductions for luxury
automobiles placed in service or
leased after April 2, 1985 in taxable
years ending after that date. Depre-
ciation in the first taxable year the
automobile is pkaced in service is lim-
ited to $3,200. Depreciation in any
subsequent taxable year is limited to
$4,800. This change will not apply for
Wisconsin for 1985,

The 1985 Wisconsin Schedule | will
contain more information about fed-
eral tax laws which do not apply for
Wisconsin for 1985. Schedule | will be
available at Department offices in
January 1986.

TAX RETURN STATISTICS
FOR 1984

During the past year 2,220,000 Wis-
consin income tax returns were filed
for 1984. In addition, 275,000 Home-
stead Credit claims for 1984 and
16,000 Farmland Preservation Credit
claims were filed for the year.

The 2,220,000 income tax returns for
1984 were filed by 3,130,000 individu-
als. (The combined return of a hus-
band and wife is considered one re-
turn.) ltemized deductions were
claimed by 25% of the individuals,
and the standard deduction was
claimed by 75%.

Taxpayers were issued a total of
1,800,000 income tax refunds on
1984 returns, averaging $267 each.
The average refund for 1983 returns
was $216.

Homestead Credit refunds averaged
$360 per claimant, an increase from
the average refund of $325 issued
last year. About 43% of the claim-
ants were age 65 or older. Of the in-
dividuals claiming Homestead
Credit, 40% were renters and 60%
were homeowners.

An average payment of $1,666 was
issued tc each Farmland Preserva-
tion Credit claimant. The average
payment for 1983 claims was $1,575.

As a result of Wisconsin's 5% mini-
mum tax, 13,300 persons made an
average payment of $1,490 each.

REMINDER: FILING
DEADLINES FOR 1984
HOMESTEAD AND
FARMILAND
PRESERVATION
CREDIT CLAIMS

December 31, 1985 is the deadline
for filing a 1984 Homestead Credit
claim. Farmland Preservation Credit
claims for 1984 must be filed no later
than 12 months after the farmland
owner's 1984 taxable year ends. De-
cember 31, 1985 is the deadline for
filing a 1984 Farmland Preservation
Credit claim for farmland owners
who are calendar year taxpayers.

No extensions of time are available
for filing claims for these two credits.

REMINDER: EMPLOYERS
MUST SUBMIT COPIES OF
CERTAIN EMPLOYE WITH-
HOLDING EXEMPTION
CERTIFICATES TO THE
DEPARTMENT

Wisconsin law requires employers to
submit copies of employe withhold-
ing exemption certificates to the De-
partment whenever they are required
to provide such information to the In-
ternal Revenue Service (IRS). The
copies must be submitted to the De-
partment within 15 days after they
are filed with the IRS. For both fed-
eral and Wisconsin purposes, em-
ployers are required to submit copies
of any employe's withholding exemp-
tion certificate if (1) the number of
exemptions claimed is more than 14
or {2) the employe is claiming com-
plete exemption from withholding
and he or she earns more than $200
per week.
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REMINDER: NOTIFY DE-
PARTMENT OF FEDERAL
ADJUSTMENTS AND
AMENDED RETURNS

If a taxpayer's federal income tax re-
turn is adjusted by the Internal Reve-
nue Service (IRS), and the adjust-
ments affect the amount of
Wisconsin income reportable or tax
payable, such adjustments must be
reported to the Wisconsin Depart-
ment of Revenue within 90 days after
they become final.

In addition, taxpayers filing an
amended return with the IRS or an-
other state must also notify the De-
partment within 90 days of filing if in-
formation in the amended return
atfects the amount of Wisconsin in-
come reportable or tax payable.

Wisconsin Administrative Code sec-
tion Tax 2.105 provides additional in-
formation regarding this reporting
requirement and indicates when ad-
justments made by the IRS are con-
sidered final.

An amended Wisconsin return or
copy of the federal audit report
should be sent to the Wisconsin De-
partment of Revenue, Audit Bureau,
P.O. Box 8906, Madison, Wl 53708.

REMINDER: NONRESIDENT
ENTERTAINERS REQUIRED
TO FILE SURETY BOND OR
CASH DEPOSIT

A "nonresident” entertainer who per-
forms in Wisconsin for a contract
price that exceeds $3,200 is required
to file a surety bond or cash deposit
with the Department of Revenue in
an amount of 6% of his or her total
contract price.

If the bond or deposit is not filed, the
“employer” at the event is required to
withhold the 6% from the nonresi-
dent entertainer's payment. If the em-
ployer fails to withhold the required
amount, the employer will be held lia-
ble for the amount that should have
been withheld.

A"nonresident entertainer” is a non-
resident person who furnishes
amusement, entertainment or public
speaking services, or performs in
one of more sporting events, and in-
cludes a foreign corporation (one
not organized under the laws of Wis-
consin} not regularly engaged in
business in Wisconsin which derives
income from any of these activities or
from these services performed by a
nonresident person.

An “employer” is any Wisconsin resi-
dent person or firm which contracts
for the services of a nonresident en-
tertainer. In the absence of such resi-
dent contracting persan, the em-
ployer is the last resident person or
firm to have receipt, custody or con-
trol of the proceeds of the event. If
there is neither a resident con-
tracting person nor a resident with
control of the proceeds, the em-
ployer is any nonresident person or
firm who contracts for or has control
of the proceeds of the event.

Amounts of cash deposited with the
Department of Revenue with Form
WT-10 and amounts withheld by em-
ployers and reported on Form WT-11
may be claimed as a credit by the
nonresident entertainer on his or her
Wisconsin income tax return for the
year in which his or her appearance
was made. Any amounts deposited
or withheld that are in excess of the
nonresident entertainer's Wisconsin
tax liability will be refunded without
interest.

Surety bonds filed with the Depart-
ment of Revenue with Form WT-10
will be released when the nonresi-
dent entertainer's tax liability for the
year involved has been satisfied.

Additional information may be ob-
tained by requesting Publication
508, entitled Wisconsin Tax Require-
ments Relating to Nonresident
Entertainers.

Copies of Publication 508, Form WT-
10, Form WT-11 and the Nonresident
Entertainer's Surety Bond may be
obtained from the Wisconsin Depart-
ment of Revenue, Central Services
Section, P.Q. Box 8903, Madison, W!
53708.

Any questions about the require-
ments of this law may be directed to
Edward Pelner, Wisconsin Depart-
ment of Revenue, P.O, Box 8906,
Madison, WI 53708, telephone (608)
266-3627.

FARMLAND SELLERS MAY
CLAIM FARMLAND CREDIT

Beginning with the 1984 taxable
year, the seller of farmland may
claim farmland preservation credit
as waell as the buyer of the farmland.
Prior to 1984, only the owner at the
end of the taxable year was eligible
to claim the credit. The seller and
buyer must prorate the farmland real
estate taxes between them based on
the closing agreement pertaining to

the sale of the farmland or, if the
closing agreement does not specify
a proration, according to their peri-
ods of ownership.

Sellers and buyers must each attach
the following documents to their
farmland preservation credit claims:

1. Attach a copy of your farmland
preservation agreement or a
1984 zoning certificate showing
the farmland is covered by a
gualified farmland preservation
program.

2. Attach a copy of the closing
statement from the sale of the
farmland showing the prorated
real estate taxes. If the closing
statement does not show the pro-
rated real estate taxes, submit a
schedule showing an equitable
proration of the 1984 real estate
taxes based on your period of
ownership.

3. Aftach copies of the 1984 real es-
tate tax bills showing the total
taxes eligible for farmland preser-
vation credit. The seller of the
farmland can obtain copies of
the real estate tax bills from the
township treasurer or the county
treasurer.

1985 INCOME AND
FRANCHISE TAX FORMS

For tax practitioners and others who
wish to print their own supplies of
Wisconsin tax forms, camera copy of
the 1985 Wisconsin income and
franchise tax forms and the 1986
declaration of estimated tax forms
may be purchased from the WIS-
COMP Center. The cost is $15 per
side of a page which includes the
5% Wisconsin sales tax, handling
and shipping. The camera copy of
1985 corporation forms is available
immediately. Camera copy for most
of the other tax forms is expected to
be available about November 1,
1985. A clip out order form is located
on the last page of this Bulletin. Ad-
dress orders to WISCOMP, One West
Wilson Street, Room B345, Madison,
WI153702. Make your remittance pay-
able to WISCOMP. Your remittance
must accompany your order. Orders
are processed on a 24 hour basis.

BULK ORDERS OF TAX
FORMS

In October, the Department will mail
out the order blank (Form P-744)
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which practitioners and other per-
sons or organizations should use to
request bulk orders of 1985 Wiscon-
sin income tax forms. As in past
years, professional tax preparers are
subject to a handling charge on their
orders. No charge is made for forms
used for distribution to the general
public (for example, in a bank, library
or post office).

Orders should be placed as early as
possible after you receive the order
blank. By receiving the orders early,
the Department can better identify
possible shortages of specific forms.

This year's mailing list for bulk order
blanks contains the names of all per-
sons and organizations who placed
orders for 1984 forms. If you are not
on this mailing tist and do not receive
a Form P-744 you may request the
bulk order blank by contacting any
Department office or by writing to the
Wisconsin Department of Revenue,
Central Services Section, P.O. Box
8903, Madison, Wl 53708.

MOTOR FUEL AND
SPECIAL FUEL TAX
REFUNDS

Refunds of Wisconsin motor fuel or
special fuel tax may be obtained for
purchases of fuel consumed for the
purposes other than operating a mo-
tor vehicle on the public highways.
Examples of allowable refunds in-
clude taxes paid on fuel used in non-
highway equipment for recreation,
farming, construction, logging or
lawn work, Taxes paid on fuel used
in snowmoebiles is not refundable.
Refunds will not be available on
purchases made on or after January
1, 1986 for fuel consumed in motor-
boats. Also, no refund will be allowed
for purchases made after July 1,
1986 for fuel consumed in all-terrain
vehicles unless the all-terrain vehicle
is reqistered for private use under
section 23.33(2)(d).

Refund claims must be filed with the
Department of Revenue within 12
months from the date gasoline is
purchased and consumed. For ex-
ample, if gascline is purchased for
use in a farm tractor on June 4, 1985,
a refund claim must be filed on or
before June 4, 1986. Extensions of
time for filing refund claims are not
available.

There are no limitations as to the
number of refund claims that may be
filed within a year. If a claimant

makes numerous purchases
throughout the year, he or she may
wish to file a claim every 3 or 4
months or at any convenient interval.

A claim must be filed on Form 3
“Claim for Motor Fue! Tax Refund’.
Form 3 is available at any Wisconsin
Department of Revenue office and
each county clerk's office, or it may
be obtained by contacting the De-
partment as follows: Wisconsin De-
partment of Revenue, P.O. Box 8900,
Madison, W| 53708, telephone (608)
266-1231.

Claims require a listing of the vehi-
cles or equipment that qualify for re-
fund, the number of gallons of fuel
used in each vehicle and a descrip-
tion of the work performed. In addi-
tion, claims must be supported by
original purchase invoices reflecting
the fuel purchase and payment of
the Wisconsin motor fuel or special
fuel tax.

TAXPAYER CONVICTED
FOR FAILURE TO FILE
RETURNS

A Dodge County man has been or-
dered to serve probation and pay
court costs for criminal violations of
the Wisconsin state income tax law.
Loyal H. Evans of Horicon, Wiscon-
sin was convicted in Dodge County
Circuit Court, Branch 3, after he
pleaded no contest to three counts
of failing to file state income tax re-
turns. Circuit Judge Thomas W.
Wells withheld sentence and ordered
Evans to serve three years probation
on each of the three counts, to run
concurrently, Under the conditions
of probation, Evans must file Wis-
consin income tax returns for 1980,
1981, 1982, 1983 and 1984 and pay
the back taxes, penalties and interest
for 1981, 1982 and 1983.

NEW ISI&E DIVISION
RULES AND RULE
AMENDMENTS IN PROCESS

Listed below, under Parts A and B,
are proposed new administrative
rules and amendments to existing
rules that are currently in the rule
adoption process. The rules are
shown at their stage in the process
as of October 1, 1985. Part C lists
new rules and amendments which
have been adopted in 1985.

(A" means amendment, “NR"”
means new rule, "R” means repealed

and “R&R"” means repealed and
recreated.)

A. Rules at Legislative Council
Rules Clearinghouse

11.03  Elementary and secondary
schools-A

11.05 Governmental units-A

11.65 Admissions-A

11.71 Computer industry-NR

11.83 Motor vehicles-A

B. Rules at Legislative Stand-
ing Committees

2.045 Information returns; form
9c for employers of nonresi-
dent entertainers, en-
tertainment corporations or

athletes-R

3.22 Real estate and personal
property taxes of corpora-
tions-R

3.30 Depreciation and amortiza-

tion, leasehold improve-
ments: corporations-R
3.31 Depreciation of personal
property of corporaticns-R
3.61 Mobile home monthly park-
ing permit fees-R

C. Rules Adopted in 1985 (in
parentheses is the date the
rule became
effective)

8.51 Labels-A (9/1/85)

8.61 Advertising-A (9/1/85)

8.76 Salesperson-A (9/1/85)

8.81 Transfer of retail liquor
stocks-A {9/1/85)

11.002 Permits, application, de-
partment determination-NR
(9/1/85)

11.10  Occasional sales-A (5/1/85,
9/1/85)

11.16 Common or contract carri-
ers-A (9/1/85)

1117 Hospitals, clinics and medi-
cal professions-A (9/1/85)

1150  Auctions-A {5/1/85)

11.52 Coin-operated vending
machines and amusement
devices-A (9/1/85)

1153 Temporary events-A
(9/1/85)

11.54 Temporary amusement, en-
tertainment, or recreational
events or places-A (9/1/85)

11.62 Barbers and beauty shop
operators-A (9/1/85)

1167 Service enterprises-A

(9/1/85)

11.68 Construction contractors-A
(9/1/85)

11.69 Financial institutions-A
(9/1/85)

11.97 “Engaged in business” in
Wisconsin-A (9/1/85)
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. REPORT ON LITIGATION

This portion of the WTB summarizes
recent significant Tax Appeals Com-
mission and Wisconsin court deci-
sions. The last paragraph of each
decision indicates whether the case
has been appealed to a higher court.

The last paragraph of each WTAC
decision in which the department’s
determination has been reversed will
indicate one of the following: (1) “the
department appealed”, (2) "“the de-
partment has not appealed but has
filed a notice of nonacquiescence”
or (3) “the department has not ap-
pealed” (in this case the department
has acquiesced to Commission’s
decision).

The following decisions are
included:

Individual Income Taxes

Chris Culver

Splitting of income- husband/wife
Joyce A. Gregg

Individual retirement account
Dennis R. Hough

Auto expenses
Ervin F. Koenig

Auto expenses
William E. Korrer

Splitting of income- husband/wife
Thomas R. Krueger

Gain or loss- property transferred

pursuant to divorce
Jeanne F. Polan

Corporation liquidations
Joseph F. Schissler Estate

Income in respect of a decedent
Richard P. Singer

Penalty- underpayment of taxes

Corporation Franchise/Income
Taxes

Lake Wisconsin Country Club
Gross income- membership dues

Wisconsin Railroad Services Corp.
Accounting-cash method

Sales/Use Taxes

Artex Corporation
Manufacturing exemption
First National Leasing Corporation
Claims for refund
F.W. Boelter Co,, Inc.
Claims for refund
Iverson, Rundell and Stewart, a
partnership
Successor's liability
Security Savings and Loan Associ-
ation
Gifts and advertising specialties
Estoppel

Wisconsin Telphone Company, et
al.
Telecommunication services

INDIVIDUAL INCOME TAXES

Chris Culver vs. Wisconsin Depart-
ment of Revenue (Wisconsin Tax
Appeals Commission, May 13, 1985).
The sole issue for the Commission to
determine is whether, during 1979,
the taxpayer may properly deduct
$21,556.01 in 1979 Schedule F farm
expenses for amounts deposited
from his individual funds into the
joint checking account he main-
tained with his wife, as “payment” for
services performed for his farm.

The taxpayer was engaged, together
with his brother, in a fairly large dairy
and beef cattle tarm operation. He
and his brother owned, as tenants in
common, all farmland including
acreage purchased from their father,
as well as from several third parties
located conveniently nearby. Most of
the other farm assets were owned by
the brothers together. Gross farm
profits, such as milk checks, were de-
posited in the brothers’ joint check-
ing account. The brothers assigned
twenty-five percent of the milk
checks to their father. There was no
formal partnership agreement, oral
or written, between the taxpayer and
his brother, and each attempted to
treat his "share” of the overall farm
operation as a separate business.

In conjunction with implementing the
farm operation, the taxpayer and his
brother adopted an arrangement
wherein they would employ their
wives to perform two functions,
bookkeeping and farm chores, for
pay. The bookkeeping and farm
chores were divided relatively equally
between the two according to their
training, ability and preference to
perform certain tasks.

The taxpayer's wife, Linda, main-
tained the brothers’ books with the
assistance of her sister-in-law; main-
tained and signed checks from the
brothers' joint checking account;
and performed work supportive of
tax return preparation. She also per-
formed her primary duties of farm
chores, principally related to caring
for calves and milking.

For 1979, the taxpayer had con-
tracted with his wife, Linda, to pay
her $6,000 yearly for bookkeeping
work based on an estimate of twenty
hours per week. In addition, she was

to be paid $6 per hour for farm
chores. A yearly incentive payment
was to be made in the amount of
twenty-five percent of net farm profit
from the joint farm operation of the
taxpayer and his brother. The tax-
payer and his wife recorded her
hours spent performing farm chores.

The taxpayer's wife, Linda, received
her “compensation” in the following
manner. The taxpayer received
checks from the Culver Brothers
checking account representing his
“share” of milk payments, less ex-
penses. She was authorized to, and
did, endorse those checks in his
name. She then deposited them, less
cash withdrawals in many instances,
into the joint checking account
maintained by her and the taxpayer.
The taxpayer signed documents re-
lating to these deposits which stated
that they were considered to be her
compensation under the services
agreement. Although the taxpayer’'s
wife claimed to be free to use the
joint checking account money as
she saw fit, she was responsible for
most of her family’s personal living
€Xpenses.

There were no payroll checks issued
to the taxpayer’'s wife. No taxes were
withheld from amounts representing
bookkeeping or farm chore “earn-
ings" nor was any social security
withheld. No self-employment re-
turns were filed by his wife. No other
payments such as unemployment
compensation or worker's compen-
sation were made. The funds she re-
ceived remained legally at his
disposal in their joint checking ac-
count and were used, at least in part,
for payment of his family living
expenses.

The Commission held that the record
does not establish that the taxpayer
had established an employer-em-
ploye relationship with his wife. The
relationship was too informally struc-
tured; there was no employment
agreement established at the outset
of or during the period under review.
Amounts deducted by the taxpayer
as wages or salary paid to his wife
are not properly so characterized.
Transfers of the taxpayer’s individual
funds respecting his wife's perform-
ance of services in his farm business
to a joint checking account shared
with her under the circumstances did
not constitute deductible payment of
“wages” under Wisconsin law.

The taxpayer has appealed this deci-
sion to the Circuit Court.
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Joyce A. Gregg vs. Wisconsin De-
partment of Revenue (Wisconsin
Tax Appeals Commission, May 31,
1985). The issue in this case is
whether the taxpayer may take a de-
duction in 1981 for her contribution
to an Individual Retirement Account
(IRA). The department disallowed
her deduction because she had also
contributed to a qualified pension
plan during 1981.

During 1981, the taxpayer worked for
Kohls Corporation. At the time she
was hired, she was hired on a part-
time basis with no benefits. She was
told that she never had a pension
plan. Subsequent to her leaving her
employment with Kohls, the taxpayer
learned that during her employment,
in certain months if she worked extra
hours, payments were made on her
behalf by Kohls into the United Food
and Commercial Workers Union and
Wisconsin Meat and Allied Industry
Pension Plan.

The Commission concluded that al-
though the taxpayer's contribution
to the qualified pension plan in 1981
was small, in order to qualify for the
IRA deduction, the taxpayer must not
have been an active participant in a
pension plan “for any part” of 1981.
The taxpayer was an “active partici-
pant" in a qualified pension plan
during part of 1981. The taxpayer is
not entitled to an IRA deduction for
1981.

The taxpayer has not appealed this
decision.

Dennis R. Hough vs. Wisconsin De-
partment of Revenue (Wisconsin
Tax Appeals Commission, June 28,
1985). The sole issue in this case is
whether the taxpayer's mileage ex-
pense for traveling from his home in
Janesville, Wisconsin to a job site in
Byron, lllinois is a nondeductible
commuting expense or a deductible
transportation expense. The tax-
payer's home is located approxi-
mately 67 miles from Byron, lllinois.

The taxpayer was a welder and a
member of Local 214 of the National
Association of Journeymen and Ap-
prentices of the Plumbing and Pipe
Fitting Industry located in Janesville,
Wisconsin. Ordinarily he received his
job assignments from Local 214 in
Janesville. However, because of the
shortage of work in the Janesville
area, the taxpayer requested a
“travel card” to enable him to receive
work assignments from Union Local
23 of Rockford, lllinois. The job in By-

ron, lllinois was a job assignment
from Local 23 in Rockford, lllinois.

During 1979 the taxpayer worked at
the Byron Nuclear Power Plant in By-
ron, lllinois for the Hunter Corpora-
tion, except for a few weeks in Janu-
ary and in October or November. In
January, he worked briefly for two
other employers. in the fall, he was
laid off during a "jurisdictional dis-
pute”. The taxpayer worked at the
Byron, lllinois job site for Hunter Cor-
poration during all of 1980 and most
of 1981. The taxpayer commuted on
a daily basis from his home in Janes-
ville, Wisconsin to the job site in By-
ron, Minois.

When the taxpayer accepted a job
assigned to him through Local 23 in
Rockford, HMinois, he did not know
how long it would last. He was ready
to return to his own Local 214 as
soon as work in that area became
available. He had no seniority rights
at his job in Byron, llinois anu <quld
be relieved of his position at any tifiie
if a Local 23 member was without
work.

The Commission held that the tax-
payer's travel expenses were nonde-
ductible personal expenses incurred
by him in commuting from his home
to his place of employment and back
home. Commuting expenses are not
allowable as deductions under the
provisions of Section 212 IRC (1954)
as interpreted by IRC Regulation
1.212-1(f).

The taxpayer has appealed this deci-
sion to the Circuit Court.

Ervin F. Koenlg vs. Wisconsin De-
partment of Revenue (Wisconsin
Tax Appeals Commission, June 28,
1985). The sole issue for the Com-
mission to determine is whether the
taxpayer's mileage expense for trav-
eling from his home in Beaver Dam
to various job sites located more
than ten miles from his home is a
nondeductible commuting expense
or a deductible transportation ex-
pense. The taxpayer’'s home in Bea-
ver Dam is located approximately 26
miles from Watertown, 10 miles from
Horicon, 15 miles from Waupun, 9
miles from Juneau and 32 miles from
Johnson Creek. He worked at vari-
ous job sites in the above communi-
ties during the years under review
and commuted on a daily basis from
his home. The taxpayer was a car-
penter and a member of 2064 Car-
penters Local in Beaver Dam, Wis-

consin, from which he received his
job assignments.

The taxpayer contended that his em-
ployment was temporary and that he
should be allowed mileage deduc-
tions if the job site is beyond ten
miles from his home, is a temporary
job, and if he is required to carry his
tools with him for the job.

The Commission concluded that the
taxpayer’s travel expenses were non-
deductible personal expenses in-
curred by him in commuting from his
home to his place of employment
and back home. Commuting ex-
penses are not allowable as deduc-
tions under the provisions of Section
212 IRC (1954) as interpreted by IRC
Regulation 1.212-1(f).

The taxpayer has not appealed this
decision.

Willliam E. Korrer vs. Wisconsin De-
partment of Revenue (Wisconsin
Tax Appeals Commission, June 19,
1985). The sole issue for the Com-
mission to determine is whether dur-
ing the tax years 1978 through 1981
a bona fide partnership existed be-
tween the taxpayer and his wife,
which would permit the income de-
rived from a motel tavern business to
be split between the taxpayer and his
wife as equal partners.

The taxpayer and his wife purchased
the combination motel tavern busi-
ness with funds from the sale of a
jointly owned personal residence,
the sale of a business Mr. Korrer had
owned and some inherited monies of
his wife. Business and personal
funds were commingled in a check-
ing account in the name of Little Mi-
nocqua Motel, William E. and Isabel
M. Korrer. Neither the taxpayer nor
his wife had a separate checking or
savings account.

The taxpayer and his wife both
worked full time, seven days a week
and year-round in the business.
Neither was employed outside of the
business.

It appeared that both the taxpayer
and his wife had an equal voice in
the management of the business.
Each had distinct areas of responsi-
bility, including supervisory roles,
which allowed them to contract or
transact business individually or af-
ter consultation with one another.

Many of the bilis were in the name of
the business and/or the name of
both the taxpayer and his wife. The
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taxpayer and his wife maintained
property insurance, liability insur-
ance, worker's compensation insur-
ance and loss of earnings insurance
with both parties named as the in-
sured. Both the taxpayer and his wife
were named as makers doing busi-
ness as Little Minocqua Motel in
promissory notes for money loaned
in the operation of the business.

According to Isabel Korrer's testi-
mony, the liquor license was in the
taxpayer's name alone, which kept
open the option to switch the license
to her name should that be neces-
sary because of license violations re-
sulting in the taxpayer's license revo-
cation. The seller's permit was also in
the taxpayer’'s name alone because
the permit was from his previous
vending business and, therefore,
had been in his name alone.

The tax forms filed from 1978
through 1981 were consistent in their
treatment of the business income, al-
locating equal amounts to the tax-
payer and his wife.

Social security taxes were filed and
paid for both individuais for all the
years under review, again based on
equal division of the business
income.

The taxpayer and his wife did not file
any Wisconsin or federal partnership
tax returns for the years under re-
view. There was no formal partner-
ship agreement, oral or written, be-
tween the taxpayer and his wife,
although each agreed that they
would share all gains and losses
equally.

The Commission held that during the
taxable years 1978 through 1981 a
bona fide partnership did exist be-
tween the taxpayer and his wife re-
garding their combination motel tav-
ern business. The relationship
between the taxpayer and his wife
met all four elements of the Skaarre-
quirement to find a valid partnership.

The department has not appealed
this decision.

Thomas R. Krueger vs. Wisconsin
Department of Revenue (Wisconsin
Supreme Court, June 24, 1985). The
issue on appeal is whether the trans-
fer, pursuant to a divorce property
division agreement, by a husband to
his wife of full title in appreciated real
property held as tenants in common
during the marriage together with
appreciated personal property titled
solely in the husband’s name, in ex-

change for a promissory note and
retention of other solely owned prop-
erty when the property is of approxi-
mately equal value, is a taxable event
for Wisconsin income tax purposes.

Krueger and his wife were divorced
in 1980. Prior to their divorce, the
couple had owned farm real prop-
erty as tenants in common. Krueger
was the sole owner of farm machin-
ery and equipment.

Pursuant to a divorce agreement en-
tered in January of 1980, the couple
divided their property. Krueger trans-
ferred his one-half undivided interest
as a tenant in common in the farm
real property to his wife. His one-half
interest had a fair market value of
$125,000 and an adjusted basis of
$41,815.40 at the time of the transfer.
This real property was subject to a
jointly-held debt of $136,162. Krueger
also transferred farm equipment and
machinery to his wife, along with its
indebtedness. At the time of this
transfer, this personal property had
a fair market value of $32,000, an ad-
justed basis of $26,205.82 and a
jointly-held debt of $4,188.

In exchange for these transfers,
Krueger received a promissory note
from his wife in the amount of
$60,000. This note was secured by a
lien against the farm real property.
Krueger also retained some land, a
business and some personal prop-
erty that he had held in his own
name during the marriage. The net
fair market value of all of the prop-
erty received by Krueger in the di-
vorce property division was approxi-
mately equal to the net fair market
value of the property received by his
wife.

The Department of Revenue deter-
mined that Krueger's transfer of ap-
preciated property to his wife, pursu-
ant to a divorce settlement, was a
taxable event. The department’s de-
cision was affirmed by the Wisconsin
Tax Appeals Commission which in
turn was affirmed by the Circuit
Court. (See WTB #39 for a summary
of the Wisconsin Tax Appeals Com-
mission's decision.)

In order to answer the question
raised, the following sub-issues must
be addressed:

A. Did the adoption of the federal
definition of income by the Wis-
consin legislature in 1965 legisla-
tively overrule sub sitentio the
Supreme Court’s decision in De-
partment of Taxation v. Siegman,

24 Wis. 2d 92 (1964), which hetd
that the transfer of appreciated,
jointly-held real property was not
a taxable event in Wisconsin?

B. If so, does Wisconsin property
and divorce law place this case
under the rule of United States v.
Davis, 370 U.S. 65 (1962), which
held that the transfer of appreci-
ated assets is a taxable event
where the transferee spouse has
no co-ownership interest in the
assets during the marriage, or
should this case fall outside of
the Davis rule and the transfer of
appreciated property be deemed
to be a nontaxable division of
property between co-owners?

In Siegman, the Supreme Court held
that interspousal transfers of appre-
ciated property made pursuant to a
court-imposed divorce judgment
were not subject to Wisconsin in-
come tax, pursuant to the provisions
of s. 71.03(1)(g), Wis. Stats. Section
71.03(1)(g) defined taxable income
as: “All profits derived from the trans-
action of business or from the sale or
other disposition of real estate or
other capital assets. . .” (Emphasis
added.) The Supreme Court deter-
mined that: “Because of the difficulty
in assessing the economic benefit
conferred upon the taxpayer in this
context we conclude that the legisla-
ture did not intend the transfer of ap-
preciated property, as an incident of
a property settlement, to be a taxable
event within the meaning of sec.
71.03(1)(g), Stats.”

Krueger argued that Siegman is the
controlling law to be applied in this
case and that the Circuit Court erred
in not applying it. The department ar-
gued that Siegman is not applicable
because the state legislature, follow-
ing the Siegman decision, amended
chapter 71 and changed the defini-
tion of taxable income to be co-ex-
tensive with the federal definition of
income. The Supreme Court found
the department’'s argument to be
compelling in this regard.

Chapter 163, Laws of 1965, federal-
ized Wisconsin tax law and adopted
many definitions from the Internal
Revenue Code as Wisconsin law.
Section 71.02(2)(e), Wis. Stats. 1979-
80, states that "“'Wisconsin adjusted
gross income’ means federal ad-
justed gross income, with the modifi-
cations prescribed in s. 71.05(1) and
(4).” The Court found that in adopt-
ing a definition of state income to
mean the same as federal income,
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the legislature intended that the fed-
eral definition of income be applica-
ble as it is interpreted and modified.
In other words, what constitutes in-
come for Wisconsin purposes
changes as the federal standard
evolves. In order to determine Krue-
ger’s tax hiability in the instant case it
is necessary to determine whether
the transfer of appreciated property
is a taxable event within the federal
definition as it has evolved to date.

The department argued that this
case is governed by the rule in Davis,
and that therefore Krueger's trans-
fers are taxable income within the
definition of federal taxable income.
In Davis, the Supreme Court held
that there was a taxable event within
the meanings of Sections 61 and
1001 of the Internal Revenue Code
when a husband transfers property
to his wife in exchange for the re-
lease of her marital property rights in
her husband’'s separately-owned
property where, under state law,
such rights are not the equivalent of
ownership.

Davis established a general rule that
a transfer in satisfaction of a marital
obligation is taxable, but a transfer in
satisfaction of a property interest is
not. If a transfer of appreciated prop-
erty simply divides jointly-acquired or
marital property, the transfer is not
generally considered to result in in-
come to the transferor because the
transferee, as co-owner of the prop-
erty, received no more than that
which he or she already owned. The
transfer merely changes the record
title to correspond to the transferee's
rights of ownership. In order to deter-
mine whether a divorce-forced trans-
fer is in satisfaction of a marital obli-
gation or a division of property
between co-owners it is necessary to
examine the marital property system
of a given state.

Krueger contended, and the
Supreme Court agreed, that the
couple’s property must be consid-
ered to be effectively co-owned,
given the explicit legislative pro-
nouncement of s. 767.255, Wis.
Stats., which presumes that upon the
dissolution of a marriage all property
which is not traceable to a gift or in-
heritance is to be divided equally be-
tween the parties except where spe-
cific factors are present to militate
against such a division. Thus, re-
gardless of how the property which
was acquired during the marriage
may have been titled, each spouse in

Wisconsin, since the statutory
changes made effective in 1978, has
presumptively an equal ownership
interest in such property upon the
dissolution of the marriage. In the in-
stant case, the parties stipulated that
the transfer made pursuant to the di-
vorce agreement equally divided the
Kruegers' real and personal
property.

Thus, the transfer does not resultin a
capital gain to the husband. Accord-
ingly, the decision of the Circuit
Court must be reversed.

Jeanne F. Polan vs. Wisconsin De-
partment of Revenue (Wisconsin
Tax Appeals Commission, May 8,
1985). The taxpayer contended that
(a) the department improperly ap-
plied s. 71.337(1), Wis. Stats., be-
cause the imposition of a tax where
the nonresident shareholder suffers
a loss is inconsistent with the lan-
guage and the records stating the
legislative purpose of the statute; (b)
s. 71.337(1), Wis. Stats., as applied,
violates the United States Constitu-
tion; and (c) s. 71.11(21)(bm), Wis.
Stats., bars any of the department’s
tax assessments against her.

Jeanne F. Polan is and was, at all rel-
evant times, a resident of the State of
lllinois. She was the sole shareholder
of Burr Oaks Camp, Ltd. (the “Cor-
poration"), until its dissolution on
May 17, 1976. The corporation was
incorporated in the State of lllinois
and operated a camp (Burr Oaks
Camp) in the State of Wisconsin.

In 1976, the Corporation executed a
plan of complete liquidation, pursu-
ant to Internal Revenue Code Sec-
tion 337, under which it sold Burr
Oaks Camp for $650,000. The Corpo-
ration’s basis in the property and its
expenses in the sale were
$260,818.69 and $22,213.44, respec-
tively. Therefore, the Corporation re-
alized a net gain of $366,967.87 on
the sale. The Corporation distributed
all of its cash and other assets to
Jeanne F. Polan, its sole share-
holder, after it paid all of its non-Wis-
consin tax liabilities.

The taxpayer had acquired her stock
in the Corporation on September 30,
1973, and had a basis in that stock
of $235,874. When the Corporation
distributed its assets, she received
$190,361.48. Under Internal Revenue
Code Section 337, she realized a net
capital loss in the amount of
$45,512.52. The taxpayer claimed

this loss on her 1976 federal income
tax returns.

Under Internal Revenue Code Sec-
tion 337, the Corporation recognized
no gain or loss on the sale of its
property because it distributed all of
its assets to the shareholder within
12 months of the date that the share-
holder adopted a plan of complete
liquidation.

Under s. 71.337(1), Wis. Stats., the
Corporation realized a taxable gain
of $366,967.87 on the sale of its prop-
erty, notwithstanding the fact that
the Corporation distributed all of its
assets to its sole shareholder within
12 months of the date that the share-
holder adopted a plan of complete
liquidation, because there were no
Wisconsin resident shareholders of
the Corporation.

On May 30, 1978, pursuant to s.
71.337(1), Wis. Stats., the department
sent the Corporation a franchise tax
assessment notice for the 1976 cal-
endar year, in the amount of
$20,578.30 ($18,011.64 tax and
$2,566.66 interest). Additional in-
come of $230,780.23 was assessed
{$366,967.87 capital gains minus
$133,187.64 in operating losses from
the last five years of operations). The
Corporation petitioned for redetermi-
nation of the assessment. The de-
partment denied the petition for re-
determination. No appeal was made.

Jeanne F. Polan did not file Wiscon-
sin income tax returns for the years
1976, 1977, 1978 or 1979. On April 27,
1981, the department assessed the
Corporation’s tax against her, pursu-
ant to s. 71.11(21n), Wis. Stats. This
assessment consisted of the
$18,011.64 in tax plus $6,845.88 in
interest.

The Commission concluded that the
department properly applied the pro-
visions of s. 71.337(1), Wis. Stats,,
and assessed the taxes due from
Burr Qaks Camp, Ltd. against
Jeanne F. Polan, per the clear and
unambiguous language contained
in s. 71.11(21n), Wis. Stats. The six-
year statute of limitation contained
ins. 71.11(21)(g), Wis. Stats., applies
to the matter before the Commission,
because Burr Oaks Camp, Ltd. re-
ported no income for taxation to the
State of Wisconsin on its 1976 fiscal
year tax return while its properly
assessable taxes were in fact
$18,011.64. The provisions of s.
71.337(1), Wis. Stats., are presumed
to be constitutional until they are de-
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clared unconstitutional by a Court of
competent jurisdiction. The Wiscon-
sin Tax Appeals Commission is not
vested with the authority to review
the constitutionality of laws legally
enacted by the legislature of the
State of Wisconsin.

The taxpayer has appealed this deci-
sion to the Circuit Court.

Joseph F. Schissler Estate vs. Wis-
consin Department of Revenue
(Wisconsin Tax Appeals Commis-
sion, May 31, 1985). The issue for the
Commission to decide is whether the
decedent’s estate came into posses-
sion of a real estate interestin a Flor-
ida apartment complex not subject
to Wisconsin taxation, or an income
interest in the proceeds of the sale,
subject to Wisconsin taxation as “in-
come in respect of a decedent”
under Section 691(a) of the Internal
Revenue Code.

Prior to March 13, 1981 the decedent
entered into an agreement to sell a
24-unit apartment building located
in Florida. The closing was sched-
uled to be held at 12:30 p.m., Central
Standard Time, in Florida. The dece-
dent signed the Warranty Deed and
other closing documents prior to
March 12, 1981, postdating the doc-
uments for March 13, 1981, and sent
them to Donna M. Waniewski, a Flor-
ida attorney representing the dece-
dent at the closing. The transaction
was closed on March 13, 1981 after
12:30 p.m., Central Standard Time.
The decedent died at 11:08 a.m.,
Central Standard Time, in Milwau-
kee, Wisconsin.

"The Commission held that the pro-
ceeds received on the sale of the de-
cedent’s interest in the Florida apart-
ment complex constituted income in
respect of a decedent within the
meaning of Section 691(a) of the In-
ternal Revenue Code and, thus, were
includable in gross income for 1981.

The taxpayer has appeaied this deci-
sion to the Circuit Court.

Richard P. Singer vs. Wisconsin De-
partment of Revenue (Circuit Court
of Waukesha County, June 12, 1985).
The issue on appeal is whether the
taxpayer is liable for an additional
underpayment penalty because of
his failure to make estimated pay-
ments in the first three quarters on
the additional $750,000 received in
December of 1981, even though the
Wisconsin Tax Appeals Commission
found that such income was not
“reasonably expected” by the tax-

payer until September of 1981. The
Commission’s decision answered
this question in the affirmative.

Section 71.21(1), Wis. Stats., requires
a taxpayer to make quarterly decla-
rations and payments of estimated
tax whenever his tax for a taxable
year ‘‘can reasonably be expected”
to exceed withholding by $100 or
more. The Commission found that
the taxpayer reasonably expected to
receive approximately $40,000 of in-
come not subject to withholding in
1981. It also found that he had “no
reasonable expectation’ until
“sometime in September” of 1981 of
receiving the $750,000 which was re-
ceived in December of 1981 as a re-
sult of a corporate redemption of his
Clark Oil common stock. It is undis-
puted that the taxpayer failed to
make the required estimated pay-
ments on the $10,000 received in
each of the first three quarters of
1981. He did make an estimated pay-
ment of $80,000 for the fourth quar-
ter, in January of 1982. The taxpayer
concedes that he owes a penalty of
$126.60 due to his failure to make the
required payments for the first three
quarters.

Section 71.21(11), Wis. Stats., pro-
vides a penalty determined at the
rate of 12 percent per year “on the
amount of the underpayment for the
period of the underpayment”. The
manner in which this penalty is cal-
culated is prescribed by s. 71.21(12)
and (13), Wis. Stats.

The Circuit Court concluded that the
decision of the Commission is based
upon an erroneous interpretation of
s. 71.21, Wis. Stats., and must be re-
versed. The matter is remanded to
the Commission for determination of
whether the taxpayer's expectation
of receipt of the $750,000 took place
before or after September 15, 1981. If
before, the taxpayer was liable under
s. 71.21(2)(b), Wis. Stats., to pay an
estimated tax on this $750,000 for the
third quarter and is subject to a pen-
alty under s. 71.21(11), Wis. Stats,, for
failure to do so. If after, his liability on
the $750,000 arose only with the
fourth quarter and no penalty is due
on the $750,000. In either event, the
taxpayer is liable for the conceded
penalty of $126.60 for failure to make
the quarterly payments on the
$30,000.

The department has not appealed
this decision.

CORPORATION
FRANCHISE/INCOME TAXES

Wisconsin Department of Revenue
vs. Lake Wisconsin Country Club
(Wisconsin Supreme Court, June 4,
1985). The department appealed the
adverse decision of the Court of Ap-
peals, District IV, which concluded
that the Wisconsin Tax Appeals
Commission’s determination that as-
sessments for Lake Wisconsin's cap-
ital improvement fund were nontax-
able contributions to capital is
reasonable. (See WTB #42 for a
summary of the decision of the Court
of Appeals.)

The Supreme Court denied the de-
partment’s petition for review.

Wisconsin Railroad Services Corp.
vs. Wisconsin Department of Reve-
nue (Wisconsin Tax Appeals Com-
mission, June 5, 1985). The issue in
this case is whether or not the tax-
payer correctly reported its income
for franchise tax purposes under s.
71.11(8)(a), Wis. Stats., on the cash
method of accounting.

The taxpayer is engaged in the busi-
ness of repair, maintenance and
construction of railroad beds, spurs
and associated functions. It supplies
labor, material and track in con-
struction of railroad beds. The tax-
payer maintains an inventory used in
the construction business.

The cash method of accounting was
regularly employed by taxpayer in
keeping its books and records. The
taxpayer used a carbonized check
writing system to record expenses
and a carbonized deposit system to
record income. No general ledgers
were kept. A monthly spread sheset
was prepared to track expenses.

The taxpayer prepared and filed its
Wisconsin income and franchise tax
returns on the cash basis.

The Commission concluded that the
taxpayer's method of reporting in-
come for the Wisconsin franchise tax
during the period under review was
computed in accordance with the
method of accounting which the tax-
payer regularly employed in keeping
its books. The taxpayer's use of the
cash method of reporting income for
the Wisconsin franchise tax during
the period under review has not been
proven by the greater weight of cred-
ible evidence to clearly reflect the
taxpayer's income for purposes of s.
71.11(8)(a), Wis. Stats. The depart-
ment's assessment which changed
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the taxpayer's method of accounting
from a cash method to an accrual
method was correct.

The taxpayer has not appealed this
decision.

SALES/USE TAXES

Wisconsin Department of Revenue
vs. Artex Corporation (Circuit Court
of Dane County, June 11, 1885).
Artex Corporation participated be-
tween December 1, 1979 and Novem-
ber 30, 1981 in the construction of a
grain bin for the Dane County Farm-
ers Union Cooperative. The Wiscon-
sin Department of Revenue assessed
sales and use tax totalling $24,939.33
on November 3, 1982 against the tax-
payer for the above period under ss.
77.51(4)(i}, 77.52(1) and 77.53(1),
Wis. Stats. The Wisconsin Tax Ap-
peals Commission reversed the de-
partment’s tax assessment, conclud-
ing that the taxpayer’'s grain-drying
operation constituted "manufactur-
ing” under s. 77.51(27), Wis. Stats,,
and the taxpayer was therefore ex-
empt from taxation under s.
77.54(6)(a), Wis. Stats.

The department raised the following
issues under s. 227.20(5) and (6).
Wis. Stats.:

A. Was the Commission's conclu-
sion of taw that the taxpayer's
activities associated with the
grain bin constituted “manufac-
turing” under s. 77.54(6)(a), Wis.
Stats., erroneous?

B. Was the Commission's conclu-
sion that the grain processing fa-
cility constituted "manufactur-
ing” unsupported by substantial
evidence in the record?

C. Did the Commission fail to inter-
pret a provision of the law as to
whether the grain bin amounted
to a real estate improvement and
was therefore subject to sales
tax?

The department argued that only
storage of grain takes place in the
bin itself and that the bin, like the silo
in Dept. of Revenue v. Smith Harves-
tore Products, 72 Wis. 2d 60 (1976), is
a taxable real estate improvement
under s. 77.51(4)(i), Wis. Stats.

Several recent Wisconsin cases have
considered the application of s,
77.54(8)(a), Wis. Stats., to various
business enterprises. In Wis. Dept. of
Rev. v. Bailey-Bohrman Steel Corp.,
93 Wis. 2d 602 (1980), the Court iden-

tified six statutory elements of manu-
facturing under s. 77.51(27), Wis.
Stats.: {1) production by machinery;
(2) of a new article; (3) with a differ-
ent form; (4} with a different use; (5)
with a different name; and (6) by a
process popularly regarded as
manufacturing.

In this case, the department argued
there is no production by "machin-
ery”, since the grain structure serves
as a storage facility only. The depart-
ment argued that the heating and
flaking processes occur before the
grain enters the bin itself and that
the bin is, therefore, not a
“machine”. The Circuit Court con-
cluded that there is “production by
machinery”, given the presence of
aerating fans, ducts and thermocou-
ples in the bin. Although the grain
bin has certain features in common
with buildings, it “performs an inde-
pendent, essential function in the
manufacturing process”. The utility
of the grain bin is to preserve the
feed by controlling air flow and
temperature.

The second Bailey-Bohrman element
of “a new article" is also met in this
case. Raw grain, a highly perishable
product, is transformed through the
Coop’s processing into a “new arti-
cle” which can be held indefinitely
for feed purposes.

The Circuit Court looked to the entire
grain processing system with regard
to this third element, a different form.
The feed held for preservation in the
grain bin is smaller and dryer {by
15% moisture) than the virgin grain.
The corn kernels are shrunk in the
drying process and become dry to
the touch. The significant biological
effect of this change in form is to
slow down the activity of bacteria,
molds and fungi, which cause grain
to rot if it is not processed.

The feed which is held in the tax-
payer's grain tank meets the fourth
and fifth Bailey-Bohrman elemenis
because it has both a different use
and a different name. The “feed" can
be used for animals for up to several
years or ultimately processed into
other food articles, such as corn-
flakes. In contrast, the virgin corn,
being a "living organism”, can only
be used as a food product for a few
days.

For the sixth element, the record
demonstrates the taxpayer's process
is “"‘popularly regarded as
manufacturing".

The department raised an additional
ground on review, that the Tax Ap-
peals Commission erroneously failed
to resolve this question: Whether the
grain bin constitutes a real estate im-
provement and is therefore taxable
under ss. 77.51(4)(i), 77.52(1) and
77.53(1), Wis. Stats. The Circuit Court
heid that the evidence in the record
does not establish that a sales tax
assessment was levied under that
provision by the department. The
Circuit Court concluded that all six
elements regarding use tax exemp-
tion under s. 77.51(27), Wis. Stats.,
are supported by substantial evi-
dence in the record. The Commis-
sioner’'s conclusions that the tax-
payer's activities associated with the
grain bin constitute manufacturing
and are therefore exempt from use
taxation under s. 77.54(6)(a), Wis.
Stats., are not erroneous. The Com-
mission did not err in failing to reach
the department's claim that s.
77.51(4)(i) applies to the facts of
record.

The department has appealed this
decision to the Court of Appeals.

Wisconsin Department of Revenue
vs. First National Leasing Corpora-
tlon (Court of Appeals, District IV,
July 16, 1985). The Wisconsin De-
partment of Revenue appealed a Cir-
cuit Court judgment affirming an or-
der by the Wisconsin Tax Appeals
Commission. The department con-
tended that the Commission lacked
authonty to grant relief from a stipu-
lation made between the First Na-
tional Leasing Corporation and the
department. Because First National
stipulated to the correctness of the
assessment and did not timely ap-
peal the stipulation, the Commission
improperly granted relief.

On March 7, 1979, the department
assessed delinquent taxes against
First National after a field audit. First
National petitioned the department
for redetermination of the assess-
ment on April 5, 1979. First National
disputed liability for sales and use
taxes assessed on equipment it
leased to Sargento Cheese Com-
pany, Inc. First National and the de-
partment reached an agreement
concerning the assessment on Octo-
ber 15, 1979. First Nationai did not
appeal the field audit assessment
nor the stipulated settlement to the
Commission.

On May 30, 1980, the department
cancelled an assessment of sales
and use taxes against Sargentc on
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the equipment leased from First Na-
tional. The basis for the cancellation
was that the lessee used the leased
equipment in manufacturing. Equip-
ment used in manufacturing is ex-
empt from sales and use taxes. First
National already had paid sales and
use taxes on the same leased equip-
ment, pursuant to its previous stipu-
lation, First National then filed an
amended sales and use tax return
seeking a refund of the taxes paid on
the leased manufacturing equip-
ment. The department denied a re-
fund for taxes paid before the
stipulation.

First National appealed the depart-
ment's denial of the petition for rede-
termination to the Commission on
September 4, 1980. The department
objected to the Commission’s juris-
diction because First National did
not timely appeal the field audit de-
termination. The Commigsion ruled
that it could grant relief from the stip-
ulation because First National filed
the petition for relief within one year
of the stipulation. The Commission
relied on s. 806.07(2), Wis. Stats,,
which provides that a Circuit Court
may grant relief from a stipulation
based on mistake if relief was sought
within one year of the stipulation.
The Commission applied this rule
because Wis. Adm. Code section TA
1.39 (1983) provides that the practice
and procedures before the Commis-
sion shall substantially follow the
practice and procedures before Cir-
cuit Courts. Applying the s. 806.07
rule, the Commission ordered relief
from the stipulation because First
National and the department mistak-
enly believed that the leased equip-
ment was subject to sales and use
taxes. The department then sought
judicial review of the Commission's
decision. The Circuit Court affirmed
the Commission’s order.

The only issue is whether the Com-
mission may order relief from the
stipulated settlement of tax liability.
The Court of Appeals noted that the
Commission has no common law
powers. It has only the powers that
are either expressly conferred or
necessarily implied from the four cor-
ners of the statutes under which it
operates. Such statutes are strictly
construed to preclude the exercise of
powers not expressly granted.

Section 77.59(2), Wis. Stats., provides
that the department’s field audit de-
termination becomes final at the ex-
piration of the appeal periods in sub-

section (6), and the tax liability of the
taxpayer may not be subsequently
adjusted except in cases of fraud.
Section 77.59(6), Wis. Stats., provides
that the department's determination
is final unless the taxpayer petitions
the department for a redetermination
within sixty days. Section 77.59(6)(a),
Wis. Stats., provides that a redstermi-
nation becomes final after sixty days
unless the taxpayer appeals to the
Commission. Finally, s. 77.59(6)(c),
Wis. Stats., provides that a taxpayer
may pay any portion of a deficiency
determination admitted to be cor-
rect, and the payment shall be con-
sidered an admission of the validity
of that portion of the deficiency de-
termination and may not be recov-
ered in an appeal.

The Court of Appeals concluded that
the Commission lacked authority to
grant relief from the stipulation. First
National timely petitioned the de-
partment for a redetermination of the
field audit determination, thereby
preventing it from becoming final.
The subsequent stipulation, how-
ever, constituted an admission by
First National of the validity of the
taxes assessed and subsequently
coliected. As a result, First National
is prevented by s. 77.58(6)(c) from re-
covering the taxes agreed to in the
stipulation. Moreover, even if the
Court considers the stipulation to be
an appealable redetermination, First
National did not appeal that deci-
sion within sixty days. The assess-
ment therefore became final, and the
Commission lacked authority to later
order a refund.

The taxpayer has appealed this deci-
sion to the Supreme Court.

F.W. Boelter Co., Inc. vs, Wisconsin
Department of Revenue (Wisconsin
Tax Appeals Commission, May 31,
1985). This is a timely filed appeal to
the Commission for review of the de-
partment's decision on the tax-
payer's claim for refund of sales and
use taxes for the period from Janu-
ary 1, 1978 through February 28,
1980.

On May 2, 1980, as a result of a field
audit covering the period from
March 1, 1975 through February 29,
1980, a sales and use tax determina-
tion was issued by the department,
resulting in an assessment of
$20,816.44 ($14,180.61 in sales and
use taxes, plus $3,090.68 interest and
$3,545.15 penaity).

On June 5, 1980, the taxpayer paid
the assessment in full, instead of de-
positing it pursuant to s. 77.59(6)(c),
Wis. Stats., pending ultimate determi-
nation of the taxpayer's liability.

On August 19, 1983, the taxpayer
filed a claim for refund of these taxes
(in the amount of $22,781.22) for the
period from January 1, 1978 through
December 31, 1982 "under the
‘Rause’ decision under which certain
single service items were ruled to be
tax exempt" (Hause Enterprises, et al.
v. Wisconsin Department of Reve-
nue, Docket No. §-8003, decided
January 29, 1982, by the Wisconsin
Tax Appeals Gommission).

The department denied in part the
taxpayer's claim for refund of the
taxes paid for the period before
March 1, 1980, but conceded
$18,113.67 (plus accruing interest) in
refunds for the period from March 1,
1980 through February 28, 1983.

The Commission held that it cannot
consider the applicability of the
Rause decision cited by the taxpayer
since it had already paid the assess-
ment in full, instead of depositing it
pursuant to s. 77.59(8)(c), Wis. Stats.
Since the department had field au-
dited the taxpayer for the periods in-
volved, but the taxpayer paid its as-
sessment instead of depositing it in
accordance with the statute, the
Commission lacks the authority to
order a refund of the sales and use
taxes, interest and penalty for the pe-
riods before March 1, 1980.

The taxpayer has not appealed this
decision.

Iverson, Rundeill and Stewart, a
partnership vs. Wisconsin Depart-
ment of Revenue (Wisconsin Tax
Appeals Commission, May 13, 1985).
During the period under review, July
1981 to May 1982, the taxpayers, lver-
son, Rundell and Stewart, were do-
ing business in Rewey, Wisconsin in
a business known as Last Chance
Saloon. The issues for this Commis-
sion to determine are whether the
taxpayers have successor liability for
unpaid sales tax under provisions of
s. 77.52(18), Wis. Stats., and whether
the department is estopped from as-
sessing such tax.

On June 30, 1982, Robert F. Nyman
and Betty Nyman, d/b/a Nyman &
Nyman, sold the business located at
323 Main Street, Rewey, Wisconsin to
Lisa R. lverson, Linda L. Rundell and
Deena C. Stewart. At the closing, the
Nymans were represented by Attor-
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ney Ronald Walker and Iverson,
Rundell and Stewart were repre-
sented by the law offices of Morrow
& Pope.

Prior to the closing, Attorney Ronald
Walker, representing the Nymans,
telephoned the Wisconsin Depart-
ment of Revenue and requested the
payoff for delinquent tax warrants is-
sued against the partnership known
as Nyman & Nyman. Attorney Ron-
ald Walker testified that he received
from the department (over the
phone) the amount of $214.03 which
would satisfy the delinquent tax war-
rants against the Nymans.

Attorney Ronald Walker, represent-
ing the Nymans, conveyed to Attor-
ney J. Paul Morrow’s office that the
sum of $214.03 would satisfy the tax
warrants. This sum was withheld at
the closing and a check was sent in
the amount of $214.03 to the depart-
ment, which issued the satisfaction.
The three warrants satisfied were for
a September 1981 delinquency.

Robert and Betty Nyman, d/b/a Ny-
man & Nyman, had outstanding
sales tax assessments against them
for July, August, October and No-
vember 1981 and March, April and
May 1982. Their attorney, Ronald
Walker, testified that he had no
knowledge of these outstanding as-
sessments except as to the warrants
for September 1981 which were paid
and satisfied. No one requested a
clearance certificate pursuant to s.
77.52(18), Wis. Stats.

The Commission held that the tax-
payers were successors to the
seller's business under s. 77.52(18),
Wis. Stats., and section Tax
11.91(1)(a), Wis. Adm. Code. At the
time of sale of the business to the
taxpayers, the seller was liable for
unpaid sales tax for the period under
review. Not having received from the
seller a receipt from the department
that all amounts of sales tax had
been paid, or a certificate stating
that no amount was due pursuant to
s. 77.52(18), Wis. Stats., the taxpay-
ers’ failure to withhold from the
purchase price an amount sufficient
to cover this liability renders them lia-
ble for that amount. The department
is not estopped from assessing such
tax.

The taxpayers have not appealed
this decision.

Security Savings and Loan Assocli-
ation vs. Wisconsin Department of
Revenue (Court of Appeals, District

I, June 21, 1985). The Wisconsin Tax
Appeats Commission issued a deci-
sion upholding two tax assessments
against Security Savings and Loan
Association (Security). (See WTB #32
for a summary of the Wisconsin Tax
Appeals Commission's decision.) Se-
curity petitioned for judicial review of
the decision pursuant to ch. 227, Wis.
Stats. The Circuit Court held that the
assessments were proper, but that
the Wisconsin Department of Reve-
nue was estopped from collecting
the tax from Security. The depart-
ment appealed from the Circuit
Court's judgment, contending that
the doctrine of equitable estoppel is
not applicable in this case. Security
cross-appealed, contending that it
has no use tax liability for items it
gave away as premiums.

Prior to 1972, Security began to give
away various premiums to attract
new depositors. Security bought the
premiums from both in-state and
out-of-state vendors. Security also
purchased various nonpremium
items, such as office supplies, from
in-state and out-of-state vendors. In
September of 1972, Security was au-
dited by the Department of Revenue.
Security received a copy of the audi-
tor's report, which stated "[a] review
of the taxpayer's operations indi-
cated that there was no liability for
sales or use tax, nor were any sales
or use tax returns filed.” Security did
not file use and sales tax returns until
1976 when the deparitment advised
Security that it was incorrectly re-
porting its tax liability.

On December 17, 1976, Security was
assessed additional taxes for the first
three quarters of 1976. On May 26,
1977, the department issued another
assessment for additional taxes for
the period beginning January 1, 1971
and ending June 30, 1976. Security
petitioned for redetermination of
both the assessments.

At the hearing before the Commis-
sion, Security conceded liability for
use tax for the nonpremium items
purchased from out-of-state ven-
dors. Security contested its tax liabil-
ity for the premium items purchased
in-state or out-of-state on the
ground that the depositor, not Se-
curity, was the “user” of the premi-
ums within the meaning of s. 77.63,
Wis. Stats., the use tax statute.

Security also contested its tax liability
for premium and nonpremium items
purchased from in-state vendors. Se-
curity objected to the assessment on

the ground that the burden of taxa-
tion for in-state sales is on the ven-
dor. The department ordinarily taxes
retail transactions by collecting from
vendors. In instances where coliec-
tion of sales tax from a vendor is im-
possible, the department collects use
tax from the vendee instead. At the
hearing, a representative of the De-
partment of Revenue testified that
the department was barred by the
statute of limitations from collecting
from Security's vendors and, there-
fore, assessed use tax against
Security.

Although it noted in its opinion that
there was a possibility that the as-
sessment would result in a double
tax for Security, the Commission
nonetheless upheld the depart-
ment's assessments. The Circuit
Court also affirmed the assessments,
but held that the department was es-
topped from collecting from Security.

Security contends that it was not the
“user” of the premiums as that term
is employed in ch. 77, Wis. Stats. and,
therefore, has no use tax liability.

The person who acquires the prop-
erty to give it away is a user or con-
sumer rather than a reseller, and is
liable for the use tax {Department of
Revenue v. Milwaukee Brewers Base-
ball Club, 111 Wis. 2d 571, 576
(1983)). The acquisition of promo-
tional items which are not for resale
is a taxable event. Therefore, Secur-
ity is subject to the use tax on the
premiums that it purchased to give
away to its customers,

The other issue presented by this ap-
peal is whether the department is es-
topped from collecting the taxes in
question as a result of the audit re-
port transmitted to Security in 1972.
Estoppel should be applied against
the government with utmost caution
and restraint (Department of Reve-
nue vs. Moebius Printing Co., 89 Wis.
2d 610, 638 (1979)). Nevertheless, a
governmental agency may be es-
topped even when it acts in its gov-
ernmental capacity. The defense of
equitable estoppel consists of action
or non-action by ¢one against whom
estoppel is asserted that induces
reasonable reliance thereon by the
other, either in action or non-action,
to his detriment. The department
contends that application of the
doctrine is inappropriate because
Security suffered no detriment, and
its reliance on the 1972 audit was
unreasonable.
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The facts in this case parallel those
in Moebius. The Court of Appeals
concluded that it was reasonable for
Security to rely on the auditor's re-
port which stated that Security had
no liability for sales or use tax. Fur-
thermcre, Security's reliance was to
its detriment. Because Security no
longer had recourse to the seller due
to the lapse in time between the
transactions and the redetermined
assessment, Security was forced to
accept the department's determina-
tion that the seller did not remit the
sales tax at the time of the
purchases. The Commission itself
conceded that the department's fail-
ure to collect the tax from the seller
before the statute of limitations ran
may have subjected Security to
double taxation. The Circuit Court
correctly decided that the depart-
ment is estopped from collecting the
additional tax assessments from
Security.

The department has appealed this
decision to the Supreme Court.

Wisconsin Telephone Company, et
al. vs. Wisconsin Department of
Revenue and Mark Musolf, as Sec-
retary of the Wisconsin Department
of Revenue (Court of Appeals, Dis-
trict 1V, June 25, 1985). Wisconsin
Telephone Company and others ap-
peal from a summary judgment
which held s. 77.52(2){a)4, Wis.
Stats., constitutional. The issue is
whether the sales tax imposed by s.
77.52(2){a)4 on interstate telephone
calls originating in Wisconsin and
billed to Wisconsin telephones im-
permissibly burdens interstate com-
merce in violation of the commerce
clause, U.S. Const. art. |, sec. 8, ¢l. 3.
(See WTB #37 for a summary of the
Circuit Court’'s decision.)

The taxpayers argue that the tax vio-
lates the commerce clause because
(a) the interstate telephone "activity”
lacks a sufficient nexus with Wiscon-
sin; (b) the tax is not apportioned to
activity selely in Wisconsin and
therefore creates the risk of multiple
taxation of the interstate telephone
activity outside Wisconsin; (c) the tax
discriminates against interstate com-
merce; and {(d) the tax is not fairly re-
lated to services provided by Wiscon-
sin to the taxpayers.

Complete Auto Transit v. Brady, Inc.,
430 U.S. 274, reh. denied, 430 U.S.
976 (1977), established the standard
for determining the constitutionality
of a state tax which affects interstate
commerce. To withstand a challenge

under the commerce clause a tax
must (a) apply to an activity having a
substantial nexus with the taxing
state; (b) be fairly apportioned; (c)
not discriminate against interstate
commerce; and {d) be fairly related
to the services provided by the state.

A. Substantial Nexus

The taxpayers contend that an inter-
state phone call criginating from
and billed to a telephone in Wiscon-
sin does not have a sufficient nexus
with Wisconsin to justify the tax. They
rely on Midwestern Gas Transmis-
sion Co. v. Revenue Dept., 8B4 Wis. 2d
261, 271 (1978), which struck down a
use tax on gas consumed by two
compressor stations because the
consumption was an integral part of
interstate commerce that did not
have a substantial nexus with the
state. The taxpayers argued that
Midwestern Gas is on point because
the interstate telephone call passing
through Wisconsin, like the gas
transmission, is taxed midstream in
the process of interstate commerce
before it has terminated, and without
realistic separation from the process.

The Court rejected this argument.
The s. 77.52(2)(a)4, Wis. Stats,, tax is
not imposed on interstate activity
midstream, but on the sale at the
call's origin, an activity which occurs
in Wisconsin. The sellers and buyers
of the telephone services are located
in Wisconsin. The placing of the tele-
phone call and subsequent billing
occur in Wisconsin. These factors
sufficiently establish Wisconsin's
nexus with these telephcne service
sales. The same factors establish
that the sale of service is a local inci-
dent that is separate from the inter-
state process.

B. Fair Appertionment and Risk of
Multiple Taxation

The taxpayers contend that the tax is
not fairly apportioned and that it
poses the risk of multiple taxation.
Fair apportionment requires the
avoidance of any untair burden on
interstate commerce resulting from
more than one jurisdiction imposing
the same tax on the same activity.

While s, 77.52(2)(a)4, Wis. Stats,, is
an unapportioned tax, no risk of
multiple taxation has been shown.
An unapportioned tax, while suspect,
is not per se unconstitutional {Gen-
eral Motors Corp. v. Washington, 377
U.S. 436, 448 (1964)).

The taxpayers argue that the exis-
tence of a gross receipts tax, which is
found in eight other states and the
District of Columbia, presents a risk
of multiple taxation. They contend
that revenues transferred from their
telephone companies to telephone
companies in those jurisdictions,
pursuant to the pooling and division
of revenues from interstate calls, wiil
be subject 10 a gross receipts tax in
those jurisdictions in addition to the
Wisconsin sales tax.

Wisconsin also imposes a gross re-
ceipts tax on telephone companies
(s. 76.38(5), Wis. Stats.). The tax is
based on gross revenues derived
from toll services which are attributa-
bie to Wisconsin. The gross receipts
tax and sales tax, however, are im-
posed on different transactions and
property. The sales tax is imposed on
the privilege of making retail sales of
service to Wisconsin consumers. The
gross receipts tax is a surrogate
property tax, which taxes equipment
and property as valued by revenue.

The taxpayers have not shown how
another jurisdiction might tax the
sale of telephone services s0 as to
establish a significant risk of multiple
taxation. Practicalities appear to
preclude the possibility. The seller is
located in Wisconsin; the call
originates from and is billed in Wis-
consin. No similar sales tax can be
practically imposed on the receiving
or nonbilled telephone equipment
because no sale is made there. The
Supreme Court of Alaska reached a
similar conclusion in Douglas v. Gla-
cier State Tel Co., 615 P. 2d 580, 588
(Alaska 1980).

in addition, no other state would ap-
pear to have a legal right equal to
Wisconsin’s to impose a tax on the
sale of telephone service originating
and billed in Wisconsin because of
the lack of a comparable nexus. The
taxpayers have not shown a signifi-
cant rigsk of multiple taxation.

C. Discrimination Against Interstate
Commerce

A tax does not discriminate against
interstate commerce if it places inter-
state and intrastate activities on an
equal footing (McGoldrick v. Ber-
wind-White Coal Mining Co., 309 U.S.
33, 48-49 (1940)). Section
77.52(2)(a)4, Wis. Stats., taxes
equally each telephone call eriginat-
ing in Wisconsin and billed to a Wis-
consin phone, whether the call is in-
terstate or intrastate. The tax,
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therefore, does not discriminate
against interstate commerce.

The taxpayers contend the tax dis-
criminates against interstate com-
merce because it creates multiple
burdens to which local commerce is
not exposed. The Court rejected the
multiple burden argument when dis-
cussing apportionment.

D. Fair Relationship to Services Pro-
vided by the State

The test of the tax's fair relationship
to the benefits enjoyed is whether the
state has given anything for which it
can ask for something in return (Wis-
consin v. J.C. Penney Co.,, 311 U.S.
435, 444 (1940)). This test is closely
related to whether the interstate ac-
tivity has a substantial nexus with the
state ({Commonwealth Edison Co. v.
Montana, 453 U.§. 609, 625-26
(1981)). The measure of the tax must
be reasonably related to the extent of
the contact with the state because

the activity and its participants may
properly be made to bear a just por-
tion of the tax burden.

The measure of the tax — the per-
centage of Wisconsin sales — need
not be in precise proportion 1o the
services provided in Wisconsin, A
reasonable relation is required, and
that standard is met here. The tax is
imposed on calls originating from
and billed in Wisconsin. The taxpay-
ers are alf incorporated, organized,
or doing a substantial share of their
business in Wisconsin. They enjoy
police and fire protection and other
benefits of doing business within the
state. Deference is accorded the leg-
islature’s determination of the ap-
propriate level of taxation. The tax is
assessed in proportion to the com-
panies’ sales in Wisconsin. The
Court concluded the sales tax is rea-
sonably related to the services pro-
vided by Wisconsin.

Use Tax

Lastly, the taxpayers argue that "the
use tax, which would be imposed in
the absence of a sales tax, is invalid
for the same reasons that the sales
tax is invalid." Section 77.52(3), Wis.
Stats., provides that "[t]he taxes im-
posed by this section may be col-
lected from the consumer or user.”
The Court has concluded that their
attack on s. 77.52(2)(a)4 is without
merit and therefore rejects their chal-
lenge to s. 77.52(3).

The taxpayers have not met their
burden of proving s. 77.52(2)(a)4,
Wis. Stats., unconstitutional beyond
a reasonable doubt. The Court of
Appeals therefore affirmed the deci-
sion of the Circuit Court.

The taxpayers have appealed this
decision to the Supreme Court.

TAX RELEASES

("Tax Releases™ are designed to provide answers fo the
specific tax questions covered, based on the facts indi-
cated. However, the answer may not apply to all questions
of a similar nature. In situations where the facts vary from
those given herein, it is recommended that advice be
saught from the Department Unless otherwise indicated,
Tax Releases apply for all periods open to adjustment. All
references to section numbers are to the Wisconsin Stat-
utes unless otherwise noted.)

Individuat Income Taxes

1. Allocation of Death Benefit Exclusion Between Capital
Gain and Ordinary Income Parts of a Lump-Sum
Distribution

2. Credit for Taxes Paid to Other States- New York Mini-
mum Income Tax

3. Section 179 Deduction Available for Married Persons

4. Using the Section 179 Deduction to Create the Same
Depreciable Basis for Wisconsin and Federal Pur-
poses for Individuals

Corporation Franchise/Income Taxes

Accounting for Accrued Expenses of a Corporation
Expenses Related to Wholly Exempt Income
Certificate of Authority and Nexus

Throwback Sales- Shipments by Third Parties
Wisconsin Destination Sales

Wisconsin Treatment of Government Sales for Sales
Factor Purposes

Wisconsin Treatment of Government-Owned and
Company-Operated Plants for Property Factor
Purposes

8. Taxability of ACT {Advance Corporation Tax) Refunds

DN~

=~

9. Wisconsin Tax Treatment of Stock Purchases Treated
as Asset Purchases Under Sections 334 and 338 of the
Internal Revenue Code

Homestead Credit
1. Alien Student’s Qualification for Homestead Credit

Farmland Preservation Credit

1. “Property Taxes Accrued” for the Year Farmland Is
Inherited

INDIVIDUAL INCOME TAXES

1. Allocation of Death Benefit Exclusion Between Capi-
tal Gain and Ordinary Income Paris of a Lump-Sum
Distribution

Statutes: section 71.05(1)(a)8, 1983 Wis. Stats.

Note: See the Tax Release titled “Treatment for Capital
Gain Portion of a Lump-Sum Distribution From a Retire-
ment Plan or Profit Sharing Plan” in Wisconsin Tax Bulle-
tin #34.

Facts and Question: During 1984, Taxpayer A received a
lump-sum distribution from her deceased spouse’s quali-
fied retirement plan. The 1984 Form 1099-R issued to Tax-
payer A reported $16,000 of the distribution as taxable in-
come: $12,000 allocated to ordinary income and $4,000
allocated to capital gain income. Taxpayer A elected to
figure her federal tax on the distribution using the 10-year
Averaging Method {Internal Revenue Code (IRC) Section
402(e)(4)(L)). On federal Form 4972, "Special 10-year
Averaging Method”, she elected to report the entire
$16,000 as ordinary income and deducted the $5,000
death benefit exclusion against the $16,000.
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Section 71.05(1)(a)8, 1983 Wis. Stats., provides that any
portion of a lump-sum distribution which is excluded from
federal adjusted gross income under IRC Section 402(e)
must be added back for purposes of determining a tax-
payer's Wisconsin taxable income. A taxpayer who elects
federally to treat the entire distribution as ordinary income
may report the capital gain portion as capital gain income
for Wisconsin.

If Taxpayer A elects to treat the $4,000 as capital gain in-
come for Wisconsin, how should she allocate the $5,000
death benefit exclusion (IRC Section 101(b)) between the
capital gain and ordinary income portions of the
distribution?

Answer: The death benefit exclusion must be allocated be-
tween the ordinary income and capital gain portions of a
lump-sum distribution in the following manner:

A. Add the capital gain and ordinary income portions of
the distribution to get the total taxable distribution.

B. Divide the capital gain by the total taxable distribution
computed in (A) to get a percentage.

C. Subtract the death benefit exclusion from the total tax-
able distribution computed in (A) to get the net taxable
distribution.

D. Multiply the percentage computed in (B) by the net
taxable distribution computed in (C). This is the tax-
able capital gain less the death benefit exclusion.

E. Subtract the taxable capital gain computed in (D) from
the net taxable distribution computed in (C). This is the
taxable ordinary income less the death benefit
exclusion.

Taxpayer A must allocate the $5,000 exclusion as
follows:

A. $ 4000 Capital Gain Income
+12,000 Ordinary Income

$ 16,000 Total Taxable Distribution

B. $ 4,000 Capital Gain
= 16,000 Total Taxable Distribution

25% Capital Gain Percentage

C. $ 16,000 Total Taxable Distribution
— 5,000 Death Benefit Exclusion

$ 11,000 Net Taxable Distribution

D. $ 11,000 Net Taxable Distribution
x 25% Capital Gain Percentage
$ 2750 Taxable Capital Gain Less Exclusion

E. $ 11,000 Net Taxable Distribution
— 2750 Taxable Capital Gain Less Exclusion

$ 8250 Taxable Ordinary Income Less Exclusion

2. Credit for Taxes Pald to Other States - New York
Minimum Income Tax

Statutes: section 71.09(8)(c), 1983 Wis. Stats,

Facts and Questions: The taxpayer pays a minimum in-
come tax of $3,000 to New York based on the 60% capital
gain deduction (i.e., that portion of the capital gains which
are not subject to the New York income tax). May this New
York minimum income tax payment based on this 60%

capital gain deduction be claimed as a credit against Wis-
consin income tax pursuant to s. 71.08(8)(c), 1983 Wis.
Stats.?

Answer: Section 71.09(8)(c), 1983 Wis. Stats., requires that
certain conditions be met before a credit may be claimed
for taxes paid to another state. One of these conditions is
that a net income tax must be paid to another state upon
income taxable by such state. Also, the credit is not allow-
able unless the income taxed by the other state is also
considered income for Wisconsin tax purposes.

The New York minimum income tax meets the above two
conditions for years prior to 1984. However, since Wiscon-
sin taxed only 80% of capital gains in 1982 and 60% in
1983, a taxpayer does not get full credit for the New York
minimum income tax for either of those years., Rather,
credit is allowed for 2/3 of the New York minimum income
tax for 1982 since 2/3 of the 60% capital gain deduction
subject to the New York minimum income tax is consid-
ered income for Wisconsin. Credil under s. 71.09(8)(c),
1983 Wis, Stats,, is allowed for 1/3 of the New York mini-
mum income tax for 1983. (Note: If New York had a mini-
mum tax rather than a minimum income tax, none of the
payment 10 New York would be allowed as a credit under
s. 71.09(8)(c) since the payment would not be an income
tax paid to New York but rather a minimum tax.)

For 1984 and thereafter, no credit would be allowed for the
New York minimum income tax since no part of the 60%
capital gain deduction subject to the New York minimum
income tax is considered income for Wisconsin.

3. Section 179 Deduction Available for Married
Persons

Statutes: sections 71.01(1), 71.02(2)(b) and (e), 1983 Wis.
Stats. section 71.02{2)(d)11, 1985 Wis. Stats.

Facts and Question: Under Section 179 of the Internal Rev-
enue Code, all taxpayers, except trusts, estates and cer-
tain noncorporate lessors, may elect to expense certain
depreciable business assets purchased and placed in ser-
vice in taxable years beginning after 1981. For the taxabie
years 1982 through 1985, single persons and married per-
sons filing joint federal returns may elect to expense up to
$5,000 of Section 179 property. (Note: Prior to its amend-
ment in 1984 by Public Law 98-369, the Section 179 deduc-
tion was scheduled to increase to $7,500 for taxable years
1984 and 1985.) Married persons filing separate federal re-
turns may each claim up to one-half of the amount avail-
able to married persons filing joint federal returns ($2,500
for each of the years 1982, 1983, 1984 and 1985).

Section 71.02(2)(e}, 1983 Wis. Stats., provides that Wiscon-
sin adjusted gross income means federal adjusted gross
income with certain prescribed modifications. For the 1982
taxable year, federal adjusted gross income is determined
under the Internal Revenue Code in effect on December
31, 1981 (s. 71.02(2)(b)8, 1983 Wis. Stats.). For the 1983
taxable year, federal adjusted gross income is determined
under the Internal Revenue Code in effect on December
31, 1882 (s. 71.02(2)(b)9, 1983 Wis. Stats.). For the 1984
taxable year, federal adjusted gross income is determined
under the Internal Revenue Code in effect on December
31, 1983 (s. 71.02(2)(b)10, 1983 Wis. Stats.). For the 1985
taxable year, federal adjusted gross income is determined
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under the Internal Revenue Code in effect on December
31, 1984 (s, 71.02(2)(d)11, 1985 Wis. Stats.).

What are the maximum Section 179 deductions available
to married persons filing Wisconsin income tax returns for
the years 1982, 1983, 1984 and 19857

Answer: Since a husband and wife are considered sepa-
rate taxpayers under s. 71.01(1), 1983 Wis. Stats., married
persons filing Wisconsin income tax returns for the years
1982, 1983, 1984 and 1985 are limited to the Section 179
deductions available to married persons filing separate
federal returns. The amount of deduction available each
year is determined under the Internal Revenue Code in ef-
fect for that taxable year. Thus, the maximum Section 179
deduction available to each spouse is $2,500 in 1982 and
1983, $3,750 in 1984 and $2,500 in 1985.

Example 1: A husband and wife file a 1985 Wisconsin in-
come tax return. On their 1985 federal return, the husband
ctaims a $5,000 Section 179 deduction for machinery used
in his business. For Wisconsin, the maximum Section 179
deduction that the husband may claim is $2,500, the
amount available to married persons filing separate fed-
eral returns. The wife may not claim any part of her hus-
band’'s Section 179 deduction.

Example 2: A husband and wife file a 1984 Wisconsin in-
come tax return. On their 1984 federal return, the wife
ctaimed a $5,000 Section 179 deduction. For Wisconsin,
the maximum Section 179 deduction that the wife may
claim is $3,750, the amount available to married persons
filing separate federal returns under the December 31,
1883 Internal Revenue Code. The husband may not claim
any part of his wife's Section 179 deduction.

Example 3: A husband and wife file a 1984 Wisconsin in-
come tax return. On their 1984 federal return, the husband
claimed a $5,000 Section 179 deduction for farm equip-
ment. For Wisconsin, the maximum Section 179 deduction
that the husband may claim is $3,750, the amount avai-
able to married persons filing separate federal returns
under the December 31, 1983 Internal Revenue Code.
Since the wife also purchased business assets during 1984
which would qualify for the Section 179 deduction, she
may also claim a maximum Section 179 deduction of
$3,750 on her 1984 Wisconsin return.

4. Using the Section 179 Deduction to Create the Same
Depreclable Basis for Wisconsin and Federal
Purposes for Individuals

Statutes: section 71.02(2)(b)10, 1983 Wis. Stats.

Note: See the Tax Release titled “Wisconsin Basis of In-
vestment Tax Credit Property” in Wisconsin Tax Bulletin
#35 and “Section 179 Deduction Available for Married Per-
sons” in this Bulletin.

Background:

A. Basis of Investment Tax Credit Property

For federal purposes, individuals who elect the full 10%
investment tax credit on property placed in service after

December 31, 1982 must reduce the depreciable basis of
the property by one-half of such credit. For Wisconsin in-
come tax purposes, the basis of such property does not
have to be reduced when the 10% federal investment tax
credit is claimed.

B. Section 179 Expense Deduction

For federal purposes, individuals may elect to treat part of
the cost of qualifying property as an expense rather than
as a capital expenditure (Internal Revenue Code Section
179). The maximum Section 179 expense deduction al-
lowed federally for 1984 is $5,000 for single persons and
married persons filing jointly and $2,500 each for married
persons filing separately.

For 1984, Wisconsin follows the Internal Revenue Code in
effect as of December 31, 1983. Therefore, the maximum
Section 179 expense deduction allowed on 1984 Wiscon-
sin income tax returns is $7,500 for single persons and
$3,750 for each spouse for married persons.

Example: During 1984 a single person purchased and
placed in service equipment which cost $20,000. The
eguipment is in the 5-year ACRS recovery class. The tax-
payer claimed the 10% federal investment tax credit of
$2,000 on this equipment. This individual's federal depre-
ciable basis for 1984 is $19,000 ($20,000 minus one-half of
the $2,000 investment tax credit). Since the individual used
the full cost of the property to compute the investment tax
credit, no Section 179 expense deduction is available for
federal purposes.

If a Section 179 expense deduction is not claimed or al-
lowed for Wisconsin purposes, the individual's deprecia-
ble basis for 1984 is $20,000, the cost of the equipment.
The individual in this instance would be reguired to main-
tain separate depreciation records for Wisconsin and fed-
eral income tax purposes.

Question 1: May this individual elect to claim a $1,000 Sec-
tion 179 expense deduction on this property on his or her
Wisconsin income tax return, thereby creating the same
depreciable basis of $19,000 ($20,000 - $1,000) for 1984 for
Wisconsin and federal purposes?

Answer 1: Yes. Since the Section 179 expense deduction is
an election available under the Internal Revenue Code, an
individual may elect to use this expense deduction on
qualifying property on the individual's Wisconsin return
even though the same eisction is not claimed on the fed-
eral return. In the above example, the individual could
claim a $1,000 Section 179 expense on his or her Wiscon-
sin return for 1984, provided the maximum Section 179 ex-
pense deduction was not claimed on other business as-
sets purchased and placed in service in 1984. This
individual will then have a $19,000 depreciable basis for
Wisconsin and federal purposes for 1984, and the same
depreciation deductions may be claimed on the individ-
ual's federal and Wisconsin returns for 1984 and there-
after. The individual will not have to maintain separate de-
preciation records for Wisconsin.

Question 2: If the individual in the above example elects to
claim the $1,000 Section 179 expense deduction for Wis-
consin, how should the individual report this difference on
the Wisconsin return?
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Answer 2;

A. It the Section 179 expense deduction affects other
amounts on the federal return.

Since the Section 179 expense deduction claimed for Wis-
consin will affect the computation of federal adjusted
gross income, it may also affect other items of incomse or
deduction which are based on federal adjusted gross in-
come (such as taxable unemployment compensation,
itemized deduction for medical expenses). If the Section
179 deduction claimed for Wisconsin does affect other in-
come or deductions, the individual must submit with the
Wisconsin Form 1 a revised federal Form 1040 and ac-
companying schedules which reflect the $1,000 Section
179 expense deduction claimed only for Wisconsin income
tax purposes. In this situation, the federal return filed with
Wisconsin will not be identical to the federal return filed
with the Internal Revenue Service.

The amounts on lines 5 through 25 and 37 of the 1984
Wisconsin Form 1 will be taken from the revised federal
return which reflects the Section 179 expense deduction
being claimed for Wisconsin.

B. If the Section 179 expense deduction does not affect
other amounts on the federal return.

The individual should report on lines 5 through 25 and 37
of the 1984 Wisconsin Form 1 the amounts as they appear
on the federal return filed with the Internal Revenue Ser-
vice. On line 34 of the 1984 Wisconsin Form 1, the individ-
ual should write "Section 179 expense claimed for Wiscon-
sin only” and claim a subtraction modification for $1,000.
A schedule must be attached to the Wisconsin return iden-
tifying the specific items to which the Section 179 election
applies and the part of the cost of each item the individual
elects to deduct as an expense.

Note: Although the taxpayer in this example elected only
$1,000 of Section 179 expense on the Wisconsin income
tax return, $7,500 Section 179 expense could have been
deducted on the 1984 Wisconsin income tax return. The
Wisconsin depreciable basis would then be $12,500
($20,000 - $7,500) and the taxpayer would be required to
maintain separate depreciation records for Wisconsin in-
come tax purposes.

If the taxpayer in this example had been an estate or a
trust, the Section 179 expense would not be allowed. For
federal and Wisconsin tax purposes, estates, trusts, and
certain noncorporate lessors do not qualify for the Section
179 expense deduction.

CORPORATION FRANCHISE/INCOME TAXES
1. Accounting for Accrued Expenses of a Corporation

Statutes: sections 71.04(7) and (12}, 71.041 and 71.11(8),
1983 Wis. Stats.

Facts and Question: The Federal Tax Reform Act of 1984
made several changes to the timing of an accrued ex-
pense for federal income tax purposes. Since Wisconsin
corporate franchise/income tax law is not generally feder-
alized, these changes do not apply to Wisconsin and may
create differences between federal and Wisconsin treat-
ment of accrued expenses. Contributions to pension plans
are an exception, as described below.

What is the federal and Wisconsin treatment of accrued
expenses?

Answer: Following is a summary of federal and Wisconsin
treatment of accrued expenses.

A. General Rules

(1} Federal Law - Section 461(h), Internal Revenue Code,
effective for amounts deductible after July 18, 1984,

Under the accrual method of accounting, an expense was
deductible in the taxable year in which all events cccurred
which determined, with reasonable accuracy, both the
fact and amount of the liability. This “all events test” has
been modified to provide that all of the events that estab-
lish liability for an item during a taxable year may not oc-
cur earlier than the time of “economic performance” Gen-
erally, econemic performance occurs when the activities
that must be performed to satisfy a hability are, in fact, per-
formed. For example:

{a) In the case of a taxpayer's liability that requires a
payment for property or services, economic perform-
ance occurs as the property or services are provided
to the taxpayer.

(b) If the taxpayer's liability requires the taxpayer to
provide services or property, economic performance
occurs as the taxpayer provides the services or
property.

{c) In the case of a taxpayer's liability to another per-
son arising under worker's compensation laws or out
ot any tort, economic performance occurs as pay-
ments to that person are made.

There are several exceptions to the economic perform-
ance test. The requirement does not apply to the liability of
a taxpayer providing benefits to employes under qualified
pension and profit sharing plans. The requirement is also
inapplicable to contributions to a funded welfare benefits
plan as well as to items that are covered by other Internal
Revenue Code sections such as deductions for additions
to bad debt reserves.

Also, certain items are treated as incurred in a taxable year
if (a) the all events test is met, (b) economic performance
occurs within a reascnable period (but limited to 8 1/2
months after the end of the taxable year), (c) the item is
recurring and the tax treatment is consistent, and (d) the
item is not material and accrual during the year results in
better matching against income. In determining whether
an item is recurring and consistently treated, items in-
curred in starting up a business and items not occurring
each and every year may be considered.

Finally, special elections permit deductions in advance of
economic performance. Where a taxpayer elects to adopt
a uniform method of deducting qualified reclamation and
closing costs associated with certain mining and solid
waste disposal properties, or to deduct contributions to a
qualified nuclear decommissioning reserve fund, the eco-
nomic performance rule does not apply.

(2) Wisconsin Law - Sections 71.04(7) and 71.11(8), 1983
Wisconsin Statutes.

Taxable income must be computed using a method of ac-
counting which clearly reflects income. A method of ac-
counting will not be regarded as clearly reflecting income
unless all items of gross income and deduction are treated
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with reasonable consistency. Reserves for contingent
losses or liabilities are not deductible.

The accrual method of accounting attributes items of in-
come to the year in which earned. ltems of deduction are
attributed to the year in which all events necessary to es-
tablish liability for their payment have occurred. An ac-
crual basis taxpayer may deduct the amount of an ac-
crued expense when the liability becomes fixed and
determinabie.

B. Related Party Transactions

(1) Federal Law - Section 267, Internal Revenue Code, ef-
fective for taxable years beginning after December 31,
1983,

An accrual basis taxpayer may deduct expenses and in-
terest owed to a related cash basis person when payment
is made and the amount is includable in the gross income
of the recipient. A related taxpayer includes {a) members
of a family, (b) an individual and a corporation more than
50% in value of the outstanding stock of which is owned,
directly or indirectly, by or for such individual, (c) two cor-
porations that are members of the same controlled group,
{d) a fiduciary of a trust and a corporation more than 50%
in value of the outstanding stock of which is owned, di-
rectly or indirectly, by or for the trust or by or for a person
who is a grantor of the trust, (e} a person and an organi-
zation to which Section 501 applies and which is con-
trolled directly or indirectly by such persan, (f) a corpora-
tion and a partnership if the same persons own more than
50% in value of the outstanding stock of the corporation
and more than 50% of the interest in the partnership, (g)
an 5 corporation and another S corporation if the same
persons own more than 50% in value of the outstanding
stock of each corporation, or (h) an S corporationanda C
corporation if the same persons own more than 50% in
value of the outstanding stock of each corporation.

(2) Wisconsin Law - Section 71.04(12), 1983 Wisconsin
Statutes.

Whenever the recipient is a cash basis taxpayer, generally
no deduction is allowed for accrued wages, salaries, bo-
nuses, interest or other expenses if not paid within 2 1/2
months after the close of taxable year to an officer of a
corporation or to a shareholder of a corporation who
owns more than 20% of the outstanding voting stock. Any
amount disallowed under this section is deductible when
ultimately paid.

C. Accrued Vacation Pay

(1) Federal law - Section 463, Internal Revenue Code, ef-
fective for taxable years beginning after March 31,
1984,

A taxpayer may elect to deduct a reasonable addition to a
reserve for vacation pay, representing the taxpayer's liabil-
ity for contingent or vested vacation pay, earned by em-
ployes before the close of the current year and expected to
be paid during the taxable year or within 12 months follow-
ing the close of the taxable year.

(2) Wisconsin Law - Section 71.04(7), 1983 Wisconsin
Statutes.

Accrued vacation pay may be deducted only if the em-
ploye’s right to the vacation vests in him or her as it is
earned, so that the employe may never lose it. If the em-

ploye could lose the vacation pay, itis a contingent liability
and, therefore, not deductible.

0. Pension Plan Contributions

(1) Federal Law - Sections 401 and 404, Internal Revenue
Code, existing law unchanged by the Federal Tax Re-
form Act of 1984.

Contributions to qualified pension plans are deemed to
have been made on the last day of the preceding taxable
year if the payment is on account of such taxable year and
is made not later than the time prescribed by law for filing
the return for such taxable year, including extensions.

{2) Wisconsin Law - Section 71.041, Wisconsin Statutes.

Wisconsin follows the federal treatment for deducting
qualified pension plan contributions. (Section 71.041 was
enacted by 1983 Wisconsin Act 405 and applies to plan
years beginning after September 2, 1974 that are open to
adjustment on or after the effective date of the Act, May 10,
1984.)

2. Expenses Related to Wholly Exempt Income

Statutes: section 71.04(2)(b)9. (4)(b) and (7m), 1983 Wis.
Stats.

Note: This Tax Release applies only with respect to taxable
years 1983 and thereafter.

Facts: Section 71.04(2)(b)9 and (7m), 1983 Wis. Stats., ef-
fective for the taxable year 1983 and thereafter, does not
allow deductions related to "wholly exempt income”,
Wholly exempt income for corporations subject to Wiscan-
sin franchise or income tax includes amounts received
from affiliated or subsidiary corporations for interest, divi-
dends or capital gains that, because of the degree of com-
mon ownership, control or management between the
payor and payee, are not subject to taxation under Chap-
ter 71. Interest on obligations of the United States is in-
cluded in “whaolly exempt income” for a corporation sub-
ject to the income tax.

In 1983, Corporation X received $1,000 in dividends from
Corporation Y, a non-unitary subsidiary, and $5,000 in div-
idends from Corporation Z, a unitary subsidiary. Both Cor-
poration Y and Corporation Z are wholly owned subsidiar-
ies of Corporation X. Because Corporation Y is a non-
unitary subsidiary of Corporation X, the $1,000 in divi-
dends Corporation X received from Corporation Y is ex-
empt from taxation under Chapter 71. The $5,000 in divi-
dends Corporation X received from Corporation Z is not
exempt under Chapter 71 but would he deductible to the
extent of $2,500 under s, 71.04(4)(b), 1983 Wis. Stats.

Question 1: Does “wholly exempt income" for Corporation
X include the $2,500 in deductible dividends under s.
71.04(4)(b), 1983 Wis. Stats., received from Corporation Z
in addition to the $1,000 in dividends received from the
nan-unitary subsidiary Corporation Y?

Answer 1: Section 71.04{2){b)9, 1983 Wis. Stats., does not
apply to the $2,500 dividends deductible under s.
71.04(4)(b) because of the definition of *wholly exempt in-
come.” Section 71.04{2)(b)9, 1983 Wis. Stats., states that
wholly exempt income does not include income excluda-
ble, exempt or deductible under specific provisions of
Chapter 71. In this case, only the $1,000 would be consid-
ered “wholly exempt income".
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Question 2: What types of expenses would be included as
nondeductible under s, 71.04(2)(b)9, 1983 Wis. Stats.?

Answer 2: Section 71.04(2)(b)9, 1983 Wis. Stats., specifies
any amount directly or indirectly related to producing
wholly exempt income is not deductible. Examples of such
expenses would be taxes, interest, and administrative fees
related to the production of this wholly exempt income.

3. Certificate of Authority and Nexus
Statutes: section 71.07(1m) and (2), 1983 Wis. Stats.

Wis. Adm. Code; section Tax 2.82, September 1983
Register

Facts and Question: Corporation A is a New York based
multistate corporation with manufacturing operations in
several states. On May 1, 1984 Corporation A sold its Wis-
consin plant and ceased all of its Wisconsin operations.
Corporation A continued, however, to make sales into
Wisconsin and maintained its certificate of authority to op-
erate in Wisconsin through December 31, 1984.

Does Corporation A, a calendar year taxpayer, have nexus
in Wisconsin in 1984 for four months (up to the sale of its
plant on May 1, 1984) or for the entire 1984 taxable year?

Answer: Corparation A is considered to have nexus in Wis-
consin for all of 1984, even though it had no activity in
Wisconsin, except for destination sales during the last
eight months of 1984. Nexus, once established, is for the
entire taxable year.

As such, Corporation A is required to file a 1984 Wisconsin
corporation franchise/income tax return for the entire
year, reporting its total Wisconsin income in accordance
with s. 71.07(1m) and (2), 1983 Wis. Stats.

In arriving at its 1984 apportionment percentage, Corpora-
tion A would include its total property, payroll and sales for
all of 1984 in the denominator of its property, payroll and
sales factors. The property and payroll factor numerators
would include all Wisconsin property and payroll in Wis-
consin up to the time of the sale of its Wisconsin plant on
May 1. The sales factor numerator would include all appli-
cable Wisconsin sales as defined in s. 71.07(2)(c), 1983
Wis. Stats., up to the time of the sale of the plant, plus all
sales shipped into Wisconsin during the remainder of
1984,

4. Throwback Sales - Shipments by Third Parties
Statutes: section 71.07{2)(¢)1 and 2m, 1983 Wis, Stats.

Wis. Adm. Gode: section Tax 2.39 (5)(c}7, September 1983
Register

Note: This Tax Release applies only with respect to taxable
years 1983 and thereafter.

Facts and Questions: Section 71.07(2}(c)2m was created
by 1983 Wisconsin Act 27 to provide that in computing the
sales factor of the apportionment formula, Wisconsin
sales will include sales of tangible personal property made
by an office in Wisconsin to a purchaser in another state if
the property is shipped directly by a third party to the pur-
chaser and neither the purchaser’'s state nor the state
from which the property is shipped have jurisdiction for
franchise/income tax purposes to tax the taxpayer. Sec-
tion 71.07(2){c)2m is effective for the 1983 taxable year
and thereafter.

In 1984, Corporation X negotiates a sale of tangible per-
sonal property of $1,000 from its Wisconsin office to Cor-
poration Z tocated in Texas. The property is manufactured
by Corporation Y in Ohio and shipped from QOhio to Texas.
Corporation X does not have any property, payroll or other
activities in either the state of shipment (Ohio) or the desti-
nation state (Texas).

Question 1: If Corporation X arranges to have the tangible
personal property shipped from the loading dock of Cor-
poration Y by hiring a common or contract carrier to
transport the property to Corporation Z, is the sale of
$1,000 treated as a Wisconsin sale for purposes of com-
puting the sales factor of the apportionment formula?

Answer 1: No. Section 71.07(2)(c}2m, 1983 Wis. Stats., does
not apply since the property is not shipped directly by a
third party to the purchaser, Corporation Z.

Question 2: It Corporation Y arranges to have the property
shipped to Corporation Z, either by common, contract or
private carrier, is this sale treated as a Wisconsin sale for
purposes of computing the sales factor of the apportion-
ment formula?

Answer 2; Yes. Since Corporation Y ships the property, or
arranges for the shipping, the property is shipped directly
by a third party and s. 71.07(2}(c)2m would apply.

Question 2a: If this sale of $1,000 is treated as a Wisconsin
sale in Question 2 above, is it included in the numerator of
Corporation X's sales factor at 50% ($500) or 100%
($1,000)?

Answer 2a: Pursuant to s. 71.07(2)(c)1, this sale would be
included in the numerator of Corporation X's sales factor
at 50% ($500} because Corperation X would not be within

. the jurisdiction of the destination state (Texas) for income

tax purposes.

Question 3: How does the creation of s. 71.07(2)(c)2m by
1983 Wisconsin Act 27 affect the decision in Business and
Institutional Furniture, Inc. vs. Wisconsin Department of
Revenue (Circuit Court of Milwaukee County, May 29,
1981)7

Answer 3: In its decision the Circuit Court held that sales
directed by Business and Institutional Furniture, Inc.'s Wis-
consin office which were shipped from third parties lo-
cated outside Wisconsin to purchasers located ocutside
Wisconsin, where neither the purchaser's state nor the
state from which the property was shipped had jurisdiction
to tax Business and institutional Furniture, Inc. for income
tax purposes, were not Wisconsin sales under Wis. Adm.
Code section Tax 2.39 (5)(c)7 because there was no statu-
tory authority to include such sales in the numerator of the
sales factor. Section 71.07(2)(c)2m, 1983 Wis. Stats,, gives
Wisconsin such statutory authority and overrides this de-
cision for taxable years 1983 and thereafter.

5. Wisconsin Destination Sales
Statutes: section 71.07(2}{c)1, 1983 Wis. Stats.

Wis. Adm. Code: section Tax 2.39 (5)(c), September 1983
Register

Question: If a manufacturer transfers merchandise to a
public warehouse in Wisconsin for delivery ocutside Wis-
consin at a later date and title passes to the customer at
the time of transfer to storage, is this a Wisconsin sale for
purposes of 5. 71.07(2)(c)1, 1983 Wis. Stats.?
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Answer: Pursuant to s. 71.07(2)(c}1, 1983 Wis. Stats., and
Wis. Adm. Code section Tax 2.39(5)(c), this is a Wisconsin
sale since the shipment terminates in Wisconsin, even
though the property is subsequently transferred by the
purchaser t0 another state, unless the activity in Wiscon-
sin is exempted by s. 71.01(2m)(b), 1983 Wis. Stats. If the
customer takes titie to the merchandise and temporarily
stores the merchandise on rented space in Wisconsin, this
is deemed to be a delivery into Wisconsin. Such sales
therefore are includable in the numerator of the sales fac-
tor at 100%.

6. Wisconsin Treatment of Government Sales for Sales
Faclor Purposes

Statutes: section 71.07(2)(c} and 2, 1983 Wis. Stats,

Wis. Adm. Code: section Tax 2.39(5)(d), September 1983
Register

Facts and Questions: Section 71.07(2){(¢)2, 1983 Wis.
Stats., provides in part that sales are in Wisconsin if the
property is shipped from an office, store, warehouse, fac-
tory or other place of storage in Wisconsin and the pur-
chaser is the United States government or the taxpayer is
not within the jurisdiction, for income tax purposes, of the
destination state.

Are sales to the United States Government included in the
numerator of the sales factor at 100% or 50% of such
sales?

Answer: Sales to the U.5. Government are included in the
sales factor at 100%. Section 71.07{2)(c}1, 1983 Wis.
Stats,, provides in part that the numerator of the sales fac-
tor includes the following:

A. 100% of the property delivered or shipped to a pur-
chaser, other than the U.S. Government, within Wis-
consin regardless of the f.0.b. point or other conditions
of sale.

B. 100% of the property shipped from an office, store,
warehouse, factory or other place of storage in Wis-
consin and the purchaser is the U.S. Government.

C. 50% of the property shipped from an office, store,
warehouse, factory or other place of storage in Wis-
consin and the corporation is not within the jursidic-
tion for income tax purposes of the destination state.

Section 71.07(2){c)1, 1983 Wis. Stats., clearly sets forth that
sales includable in the numerator of the sales factor at
50% are those deemed to be in Wisconsin because the
corporation is not within the jursidiction of the destination
state for income tax purposes.

Example: Corporation W, a multistate corporation, ships
property from its Wisconsin factory to customers in numer-
ous states, including lllinois and Missouri. Among its cus-
tomers in these two states is the U.S. Government. During
1984 Corporation W's shipments from Wisconsin into Hlli-
nois totalled $4,000,000 which included $500,000 to the
U.8. Government, while its shipments into Missouri
amounted to $2,000,000, including $600,000 to the U.S.
Government. Assuming Corporation W has nexus in |lli-
nois but not in Missouri during 1984, its 1984 sales factor
numerator would include the following lllinois and Mis-
souri sales:

Wisconsin shipments to U.S. Government in

llinois $ 500,000
Wisconsin shipments to all other lllinois

customers -0-
Wisconsin shipments to U.S. Government in

Missouri 600,000
Wisconsin shipments to all other Missouri

customers ($1,400,000 x 50%) __700.000

Total Wisconsin shipments includable in sales
factor numerator to lilinois and Missouri

$1,800,000

7. Wisconsin Treatment of Government-Owned and
Company-Operated Plants for Property Factor
Purposes

Statutes: section 71.07(2)(a), 1983 Wis. Stats.

Wis. Adm. Code: section Tax 2.39(3)(a) and (c), September
1983 Register

Question: Section 71.07(2)(a), 1983 Wis. Stats., provides in
part that property owned or rented and used in the pro-
duction of apportionable income is 10 be included in the
computation of the property factor. Does s. 71.07(2)(a),
1983 Wis. Stats., require the inclusion in the property factor
of amounts attributable to United States or state govern-
ment real or personal property which is used or leased by
a corporation in the operation of a government-owned
and company-operated plant?

Apswer: If the government-owned property is leased by a
corporation, the rental payments times eight would be in-
cluded in the property factor under s. 71.07(2)(a)3, 1983
Wis. Stats. If the property is used by a corporation without
payment of any kind to the government, no value is attrib-
uted to such use for inclusion in the property factor since
the corporation neither owns or rents the property.

Example: The U.S. Government owns an ammunition plant
in Wisconsin. Corporation A is furnished free use of this
plant to produce ammunttion for the U.S. Government.
However, it must pay $100,000 per year to the U.S. Govern-
ment for use of the machinery and equipment in this plant.

The machinery and equipment will be included in both the
numerator and denominator of the property factor pursu-
ant to s. 71.07(2)(a)3, 1983 Wis. Stats., at $800,000 (rent
paid of $100,000 x 8). Since Corporation A paid no rent to
the U.S. Government for use of the plant it will have a value
of -0- for the property factor.

8. Taxability of ACT (Advance Corporation Tax) Refunds
Statutes: section 71.03(1)(k), 1983 Wis. Stats.

Facts and Question: The United Kingdom levies on com-
panies the Advance Corporation Tax (ACT). ACT is an ad-
vance payment of the corporation’s general corporate tax.
Pursuant to federal Rev. Proc. 80-18, the Internal Revenue
Service treats ACT refunds as a dividend. These are actu-
ally refunds of taxes from the United Kingdom. How are
these refunds to be reported for Wisconsin
franchise/income tax purposes?

Answer: The Wisconsin Statutes do not include a provision
to treat these refunds as dividends. To the extent that a
corporation received a tax benefit from the deduction of
these taxes, the refund must be included in its net income
(s. 71.03(1){k), 1983 Wis. Stats.).
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9. Wisconsin Tax Treatment of Stock Purchases Treated
as Asset Purchases Under Sections 334 and 338 of
the Internal Revenue Code

Statutes: section 71.334(2)(b), 1983 Wis. Stats.

Mote: This tax release is effective with respect to all trans-
actions occurring after August 31, 1982,

Facts and Question: The Tax Equity and Fiscal Responsi-
bility Act of 1982 (TEFRA) made extensive changes to the
300 Sections of the Internal Revenue Code (IRC). One
change made by TEFRA was to repeal Section 334(b)(2) of
the IRC and replace it with Section 338.

Under the provisions of Section 334(b)(2) of the IRC (com-
monly referred to as the Kimbell-Diamond doctrine) an ac-
quiring corporation could receive stepped up basis in the
assets of the acquired corporation (target corporation)
equal to its adjusted basis of the stock in the target corpo-
ration. To gualify for the stepped up basis, the acquiring
corporation must have purchased within a twelve month
period at least 80% of the total stock of the target corpo-
ration and within a two year period after that purchase
adopt a plan of liquidation for the target corporation. The
acquiring corporation can receive the same treatment for
Wisconsin tax purposes pursuant to s. 71.334(2)(b), 1983
Wis. Stats.

Under the provisions of Section 338 of the IRC, the acquir-
ing corporation, within 75 days after making a “qualified
stock purchase” with respect to the acquired corporation
{target corporation), may make an irrevocable election to
treat the target corporation as if the target corporation
had sold and repurchased its assets in a complete liquida-
tion on the stock acquisition date for an amount generally
equal to the acquiring corporation’s basis in the target's
stock. This gives the acquiring corporation a basis in the
target's assets generally equal to its basis in the target's
stock without the necessity of liquidating the target corpo-
ration. For purposes of Section 338 of the IRC a "qualified
stock purchase” is the same as set forth under Section
334(b){2) of the IRC (80% of the total stock within a twelve
month period).

Wisconsin has not enacted legislation similar to Section
338 of the IRC. However, the provisions of Section 334 of
the IRC prior to TEFRA are contained in s. 71.334(2)(b),
1983 Wis. Stats.

What differences between Wisconsin and federal treat-
ment exist due to the fact that Wisconsin has not adopted
the provisions of Section 338 of the IRC?

Answer: Some of the major differences between the treat-
ment received under s. 71.334(2)(b), 1983 Wis. Stats., and
Section 338 of the IRC are as follows:

A. The period of time in which to make a decision on
stepped up basis is reduced from two years from the
acquisition date to 75 days from the acquisition date
under Section 338 of the IRC.

B. Under Section 338 of the IRC, the target corporation is
deemed to have sold its assets for an amount equal to
the purchasing corporation’s “grossed up basis” in
the target’s stock on the acquisition date.

C. The target corporation will not be forced to liquidate
under Section 338 of the IRC to receive a stepped up
basis. Since Wisconsin has not adopted Section 338 of

the IRC, a corporation must be liquidated to get a
stepped up basis under s. 71.334(2){b), 1983 Wis. Stats.
The following example illustrates this difference:

ABC Corporation wants to acquire the operating as-
sets in XYZ Corporation. To accomplish this the ABC
Corporation buys 100% of the outstanding stock in
XYZ Corporation for $505,500. Within 75 days after
buying the stock of XYZ Corporation, the ABC Corpo-
ration makes an election under Section 338 of the IRC
to treat this purchase of stock as if it had purchased
the assets of XYZ Corporation and immediately resold
them back to ABC Corporation’s new subsidiary. XYZ
Corporation is not liquidated.

XYZ Corporation's Balance Sheet

(Col. A) (Col. B) (Col. ©)
Tax Basis Fair Market Basis Using

Value S. 338
Cash $ 16,000 $16,000 § 16,000
Accounts Receivable 23,000 19,000 18,000
Land 6,000 10,000 10,000

Machinery & Equip-

ment (Net) 122,000 588,000 588,000
Total $167,000 $633,000 $633,000
Accounts Payable $110,500 ($110,500) $110,500
Accrued Expenses 17,000 ( 17,000) 17,000
Capital Stock 15,000 15,000
Earned Surplus 24,500 490,500
Total $167,000  $505500 $633,000

Unless XYZ Corporation is liquidated into ABC Corpo-
ration pursuant to a plan of liquidation adopted within
two years from the date of the stock purchase, the ba-
sis of the assets for Wisconsin tax purposes will be the
original tax basis (Column A). To get the stepped up
basis in assets, XYZ Corporation must be liquidated
under the provisions of s. 71.334(2)(b), 1983 Wis. Stats.

HOMESTEAD CREDIT
1. Alien Student’s Qualification for Homestead Credit
Statutes: section 71.09(7)(a)5, 1983 Wis. Stats.

Facts and Question: For homestead credit purposes, a
claimant must be domiciled in Wisconsin during the entire
calendar year for which the claim is filed {s. 71.09(7}(a)5,
1983 Wis. Stats.). A foreign student in this country with an
“F” visa under Section 101(a)(15)(F} of the Immigration
and Nationality Act may be classified for federal tax pur-
poses as a nonresident alien or as a resident alien de-
pending on his or her intended length of stay in the coun-
try. However, regardless of the student's alien status, the
student maintains his or her domicile in his or her
homeland. '

May a foreign student in Wisconsin under an “F" visa, with
resident alien status for federal tax purposes, claim home-
stead credit?

Answer: No, since a student in Wisconsin under an “F"
visa is not domiciled in Wisconsin but rather is domiciled in
his or her homeland, he or she is not eligible for home-
stead credit.
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FARMLAND PRESERVATION CREDIT

1. “Property Taxes Accrued” for the Year Farmland Is
Inherited

Statutes: section 71.09(11){a)(7), 1983 Wis. Stats.

Facts and Question: Under s. 71.08(11)(a)1, 1983 Wis.
Stats., a farmland preservation credit claimant is an owner
of farmtand who has been a resident of Wisconsin for the
entire taxable year for which the credit is being claimed. A
claimant bases his or her farmland credit on household
income and “property taxes accrued” on qualified
farmland.

Under s. 71.09(11)(a)7, 1983 Wis. Stats., "property taxes
accrued” means the real property taxes (less the state
credit) levied on the farmtand and improvements owned
by the claimant or any member of the claimant's house-
hold. Property taxes are "levied" when the tax roll is deliv-
ered to the local treasurer with a warrant for collecticn.
Therefore, in order for property taxes to be eligible for the
farmland preservation credit, a claimant or any member of
the claimant’'s household must be the owner of the farm-
land at the date of the property tax levy {an exception ap-
plies to buyers and sellers of farmland).

The Wisconsin Statutes provide that "property taxes ac-
crued” must be prorated in the case of joint ownership of
farmland, and by persons who buy or sell farmland during
the year. However, the Statutes do not require the taxes to
be prorated in other circumstances.

In determintng the farmland preservation credit must the
“property taxes accrued” be prorated for a taxable year
when during the year the farmland was owned by an es-
tate, the estate closed prior to the tax levy and the farm-
land was distributed to a beneficiary?

For example, Mrs. Farmer owned farmland which is sub-
ject to a certified zoning ordinance. She died on March 20,
1983. Her estate was settled and closed on May 31, 1984.
All assets, including the farmland, were distributed to her
son, John, who was the sole beneficiary of the estate. The
distribution was made on May 31, 1984, The property taxes
were levied on November 15, 1884, John meets all the
gualifications needed to claim the farmland preservation
credit for 1984. In computing his 1984 farmland credit,
must John prorate the property taxes to include only those
taxes for 7/12 (June through December) of the year?

Answer: No proration of the “property taxes accrued” is
required because of inheriting farmland during the tax-
able year. in the example above, the beneficiary, John
Farmer, was the owner of the farmland at the time the real
property taxes were levied and is eligible to ¢claim the farm-
land preservation credit for the 1984 taxable year. In deter-
mining the amount of his 1984 credit, John Farmer may
use the entire amount of the 1984 property taxes levied on
the farmiand and improvements.



	Tax Amnesty in Effect
	Taxpayer's to Receive Forms 1099-G
	Joint Returns & Joint Declarations of Est. Tax
	Federal Tax Laws Enacted
	Tax Return Statistics
	Filing Deadlines
	Reminder: Submit Employe Withholding Certificates
	Reminder: Notify Dept. of Federal Adjustments
	Reminder: Nonresident Entertainers
	Farmland Sellers May Claim Credit
	1985 Income & Franchise Tax Forms
	Bulk Orders of Tax Forms
	Motor Fuel & Special Fuel Refunds
	Conviction for Failure to File Returns
	ISI&E Division Rules & Rule Amendments
	044lit.pdf
	INDIVIDUAL INCOME
	Chris Culver
	Joyce Gregg
	Dennis Hough
	Ervin Koenig
	William Korrer
	Thomas Krueger
	Jeanne Polan
	Joseph Schissler Estate
	Richard Singer

	CORP FRANCHISE/INCOME
	Lake Wisconsin Country Club
	Wisconsin Railroad Services Corp.


	044lita.pdf
	CORP FRANCHISE/INCOME CON'T.
	Wisconsin Railroad Services Corp. Con't.

	SALES/USE TAXES
	Artex Corp.
	First National Leasing Corp.
	F. W. Boelter Co., Inc.
	Iverson, Rundell & Stewart
	Security Savings & Loan Assoc.
	Wisconsin Telephone Co.


	044tr.pdf
	INDIVIDUAL INCOME
	Allocation of Death Benefit Exclusion
	Credit for Taxes Paid to Other States
	Section 179 Deduction
	Using Section 179 Deduction

	CORP FRANCHISE/INCOME
	Accounting for Accrued Expenses of a Corporation
	Expenses Related to Wholly Exempt Income


	044tra.pdf
	CORP FRANCHISE/INCOME CON'T.
	Expenses Related to Wholly Exempt Income Con't.
	Certificate of Authority and Nexus
	Throwback Sales - Shipments by Third Parties
	Wisconsin Destination Sales
	Wis. Treatment of Government Sales
	Wis. Treatment of Government-Owned & Co. Operated Plants
	Taxability of ACT Refunds
	Wis. Tax Treatment of Stock Purchases

	HOMESTEAD CREDIT
	Alien Student's Qualification

	FARMLAND PRESERVATION CREDIT
	Property Taxes Accrued





