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NEW AN LAWS

The 1985-87 budget bill
was still pending before the
Wisconsin Legislature at
the time this issue went to
press. As soon as that bill
becomes law, a special Is-
sue of the Wisconsin Tax
Bulletin will be published to
provide information about
the tax law changes it con-
tains.

- "

OCCASIONAL SALE
STANDARDS INCREASED

Wisconsin Administrative Code sec-
tion Tax 11.10, titled "QOccasional
Sales” has been revised. The rule
amendments increase the occa-
sional sale standard for nonprofit or-
ganizations from $1,000 to $2,500 of
taxable type gross receipts during a
calendar year, effective January 1,
1985. The $1,000 standard had been
in effect for approximately 15 years.

The occasional sale standard for
persons other than nonprofit crgani-
zations was increased from $500 of
taxable type gross receipts per cal-
endar year to $1,000 per year, also
effective on January 1, 1985. This is
found in sub. (5) of the rule. This
$1,000 standard now applies to every
type of taxable receipt from sales of
tangible personal property or tax-
able services. Previously it only ap-
plied to the items specified in the
rule. (Note: Sellers who qualify for an
exemption on their sales are still re-
quired to pay tax on their purchases
as described in sub. (5){c).)

A copy of the revised rule, section
Tax 11.10, can be found on page 26
of this issue.
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TAXABLE NONCASH
FRINGE BENEFITS ARE
SUBJECT TO WISCONSIN
WITHHOLDING TAX

BEGINNING JULY 1, 1983

For taxable year 1985, certain non-
cash fringe benefits which employes
receive from their employers are sub-
ject to the Wisconsin income tax. Ex-
amples of taxable noncash fringe
benefits include: use of employer

provided automobiles for commut-
ing, an employer provided vacation,
free or discounted commercial air-
line flights and employer provided
tickets to an entertainment event.

The determination of whether a
fringe benefit is taxable for Wiscon-
sin is based on federal income tax
law. Noncash fringe benefits which
are taxable for federal income tax
purposes are also taxable for
Wisconsin.

Beginning July 1, 1985, the taxable
noncash fringe benefits an employer
provides to an employe must be
treated as additional wages received
by the employe for withholding tax
purposes. An additionat amount of
Wisconsin income tax must be with-
held from the employe’s regular
wages, based on the amount of tax-
able noncash fringe benefits. (Note:
Noncash fringe benefits received by
employes from January 1, 1985
through June 30, 1985 may also be
taxable income to the employe. How-
ever, Wisconsin income tax is re-
guired to be withheld only for taxable
noncash fringe benefits “paid™ after
July 1, 1985. See "When A Fringe
Benefit is Paid for Withholding Pur-
poses”, below.)

{Note: Federal law permits an
employer to elect not to with-
hold federal income tax for
taxable noncash fringe benefits
which employes realize from the
use of an employer provided
vehicle. This election also applies
for Wisconsin purposes.)

How the Amount of Withheld
Wisconsin Income Tax Should be
Determined

An employer may use either of the
following two methods to determine
the amount of Wisconsin income tax
to be withheld from employes who
receive taxable noncash fringe
benefits:
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Method 1 - Combine Taxable
Noncash Fringe Benefits and
Regular Wages

Under this method, the amount of
taxable noncash fringe benefits re-
ceived by an employe during a pay-
roll period should be added to the
employe’'s wages for that payroll pe-
riod. The total amount of Wisconsin
income tax to be withheld should
then be determined as if the total of
the taxable noncash fringe benefils
and wages constituted a single wage
payment for the payroll period.

Example: A single employe has semi-
monthly wages of $1,600 and claims
one withholding exemption. During
the payroll period this employe also
received a taxable noncash fringe
benefit valued at $150.

$1750 - Total of wages and taxable
noncash fringe benefits ($1,600 +
$150 = $1750)

$131.90 - Wisconsin income tax to
withhold (per semi-monthly table in
Wisconsin Employer's Withhelding
Tax Guide dated June 30, 1981)

Method 2 - Treat Taxable Noncash
Fringe Benefits as Supplemental
Wage Payments

Under this method, a taxable non-
cash fringe benefit is treated as a
supplemental wage payment. With-
holding is determined by estimating
the employe's annual gross salary
(including taxable noncash fringe
benefits) and then multiplying the
amount of the taxable noncash
fringe benefit by a flat percentage.
Instructions for the use of this
method and a listing of flat percent-
age rates which must be used can be
found on page 8 of the Wisconsin
Employer's Withholding Tax Guide
(the current guide has a date of June
30, 1981 on the front cover).

The amount to be withheld for the
taxable noncash fringe benefit must
be added to the withholding deter-
mined for the employe’s regular
wages for the payroll period in which
the taxable fringe benefit is paid. The
resulting total is then to be withheld
from the employes regular wages for
that payroll period.

Example: A single employe receives
taxable noncash fringe benrefits of
$150 during the current payroll pe-
riod. The employe's estimated an-
nual gross salary (including taxable
noncash fringe benefits) is $29,000.
Using the schedule of flat percent-

ages found on page 9 of the Wiscon-
sin Employer’'s Withholding Tax
Guide, withholding of $14.25 ($150
x 95% = $14.25) would be deter-
mined. The $14.25 would be added
to the withholding determined for the
employe's regular wages. The result-
ing total would be withheld from the
regular wages.

How the Value of Taxable
Noncash Fringe Benefits is
Determined

The federal rules for determining the
value of taxable noncash fringe ben-
efits also apply for Wisconsin. The In-
ternal Revenue Service has issued
temporary regulations prescribing
methods to be used by employers to
value various types of noncash
fringe benefits. (See Treasury Deci-
sions 8004 and 8009 issued by the In-
ternal Revenue Service.)

When a Fringe Benefit is “Pald”
for Withholding Purposes

The same rules that apply for federal
income tax purposes also apply for
Wisconsin. Generally, these rules
provide that an employer may deem
a noncash fringe benefit to be paid
at any time on or after the date on
which it is provided to the employe,
as long as it is on or before the last
day of the calendar quarter in which
the benefit is provided. For example,
a benefit provided on April 18, 1985
could be considered “paid” at any
time from then to June 30, 1985.

When a taxable noncash fringe ben-
efit is deemed paid on or after July 1,
1985 it is subject to the Wisconsin
withholding tax. Wisconsin income
tax is not required to be withheld for
a taxable noncash fringe benefit
paid prior to July 1, 1985.

When Amounts Withheld for
Fringe Benefits are to be
Deposited

Wisconsin income tax withheld from
employes receiving taxable noncash
fringe benefits should be included
with an employer's regular withhold-
ing tax deposit report, Wisconsin
Farm WT-6. The amount withheld for
fringe benefits should be deposited
in the same manner as regular with-
holding. A separate deposit report is
not required. For example, an em-
ployer with a semi-monthly reporting
period would report all amounts of
reguiar and fringe benefit withhold-
ing for the period of July t, 1985

through July 15, 1985 as one amount
on the Form WT-6 required to be
filed by July 31, 1985.

Questions

If you have questions phone (608)
266-2776 in Madison or the nearest
department office. If you write, ad-
dress your letter to; Wisconsin De-
partment of Revenue, Compliance
Bureau, P.O. Box 8902, Madison, Wi
53708.

FORM 101S - WISCONSIN
SPOUSAL INHERITANCE
TAX RETURN - REVISED

Wisconsin Form 1015 has been rede-
signed to simplify inheritance tax re-
porting reguirements. Form 1018
may be used when the surviving
spouse is the only person (with one
exception) receiving property and
date of death is on or after July 1,
1882. If property totalling $5,000 or
less passes to the decedent's issue
(including sons- and daughters-in-
law), Form 1015 may still be used.

The revised Form 1013 serves two
purposes: (1) It is a declaration by
the surviving spouse that he or she is
the only person receiving property
with the exception stated above, and
(2) it serves as a Certificate Deter-
mining No Inheritance Tax which is
necessary in probate proceedings.

Since an inheritance tax is not owed
by a surviving spouse, it is not neces-
sary to list the decedent’s property or
itemize deductions.

The revised form is a two-ply form
and is to be fited with the Department
of Revenue in duplicate. After ac-
ceptance by the Inheritance and Ex-
cise Tax Bureau, the original will be
date-stamped, signed and immedi-
ately returned to the preparer for
purposes of filing with the Circuit
Court. The duplicate will be
processed to record the closing of
the decedent's estate.

The revised Form 101S has been re-
ceived by the department and will be
mailed out by request. A copy of
Form 1015 can be found on page 29
of this issue.

INHERITANCE TAX BOARD
OF REVIEW CREATED

On May 1, 1985, the Department of
Revenue created an Inheritance Tax
Board of Review. It offers an alterna-
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tive to petitioning the Circuit Court
when the Department’s Inheritance
and Excise Tax Bureau and the es-
tate representatives cannot reach
agreement. The three person board
inciudes Kurt Kaspar, Director of
ISI&E Technical Services;, Clayton
Seth, Appehate Bureau Director; and
Neal Schmidt, member of the Depart-
ment's Legal Staff.

Current Process

Under current inheritance tax law,
the Department of Revenue deter-
mines the inheritance tax due. That
process is initiated when the repre-
sentative of the estate files an inheri-
tance tax return. The return is au-
dited by the department and the tax
is determined - either as reported by
the representative of the estate, or
adjusted as a result of the depart-
ment’'s audit. If the department
agrees with the tax due as reporied
on the return, the estate is closed. If,
when audited, the tax is adjusted by
the department, the representative of
the estate has only two choices —
(1) agree with the department’'s ad-
justments and pay any additional tax
or less tax and the matter is closed,
or {2) disagree and file in Circuit
Court for a redetermination of the in-
heritance tax due.

New Process

A. Inheritance Tax Return Correct
as Fited

Inheritance tax returns are received
by the department and audited. If the
return is accurate and compiete, the
estate is closed and the Certificate
Determining Inheritance Tax is pre-
pared and issued to the representa-
tive of the estate. (Same as current
process)

B. Department Disagrees with
Inheritance Tax Due Per Return

If the department determines the in-
heritance tax due to be different from
that reported by the estate, the de-
partment will send the representative
a Notice of Inheritance Tax Adjust-
ment which expiains the basis for the
adjustment. If the representative
agrees with the auditor's determina-
tion, the estate is closed and the cer-
tificate is issued.

If the representative disagrees he or
she will respond to the notice with an
objection and supporting justifica-
tion. The auditor will review that ob-

jection and either agree with the es-
tate (and issue the closing
certificate) or disagree. if the auditor
stilt disagrees with the representa-
tive, he or she will issue (after super-
visory review) a proposed determina-
tion of inheritance tax which
includes instructions for filing an ap-
peal with the department's new In-
heritance Tax Board of Review.

Those estates choosing to appeal to
the Inheritance Tax Board of Review
witl file their appeal with the board by
submitting all necessary documenta-
tion and computation schedules in
support of their appeal.

After conducting the necessary cen-
ferences with the estate’s represent-
ative and audit staff and reviewing
the oral and written evidence, the
Board of Review may find in whole or
in part in favor of either the depart-
ment or the estate. The board’s deci-
sions will be binding upon the de-
partment. However, the estate may
either agree with the board or disa-
gree and petition the court. Adgition-
ally, the board is empcowered to offer
a compromise for settlement pur-
poses only. If the estate accepts the
board’s settlement offer, they will so
stipulate and the estate will be
closed. If the settlement offer is re-
jected by the estate, the department
will issue its final determination with-
out regard to the settlement offer,

VOLUNTARY
WITHHOLDING OF
RETIREMENT PAY OF
UNIFORMED SERVICE
MEMBERS

The Wisconsin Department of Reve-
nue has entered into a tentative
agreement, effective July 1, 1985,
with the U. S. Department of Defense
to allow for the voluntary withholding
of Wisconsin income taxes from the
retirement pay (retainer pay) of vari-
ous uniformed service personnel
who are residents of Wisconsin. Per-
sonnel included are retired members
of the Army, Navy, Air Force, Marine
Corps, Coast Guard, commissioned
corps of the Public Health Service,
and the commissicned corps of the
National Oceanic and Atmospheric
Administration.

The agreement provides that a re-
tiree may request voluntary withhold-
ing by contacting their respective

service pay office noted below. This
method of withholding may relieve
approximately 12,000 uniformed ser-
vice retirees in Wisconsin of the need
to file a Wisconsin Declaration of Es-
timated Tax. Amounts withheld will
be deposited with the State of Wis-
consin. Statements of tax withheid
will be furnished to retirees each year
in order for them to file their income
tax returns.

Retirees desiring to have an amount
withheld from their retirement pay
sheuld provide the following infor-
mation in writing to their respective
pay office when requesting voluntary
withholding.

A. Full name

B. Sccial security number

C. Monthly amount to be withheld -
whole dellar amount, not less
than $10.00

D. State designated to receive the
amounts withheld - Wisconsin
residents should indicate
Wisconsin

E. Current residence address

The request must be signed by the
retiree or his/her quardian or trustee,

It may take at least six weeks for the
processing of a request made o a
pay office noted below.

Army

Commanding Officer

U.S. Army Finance and Accounting
Center

(Dept. 20)

Indianapolis, Indiana 46249

(BOQ) 428-229C

Navy

Commanding Officer

Navy Finance Center {Code 301)
Anthony J. Celebrezze Federal
Building

Clevetand, Ohio 44199

(800) 321-1080

Air Force

Commander

Air Force Accounting and Finance
Center

ATTN: RP

Denver, Colorado 80279

(800) 525-0104

Marine Corps

Commanding Officer (CPR)
Marine Corps Finance Center
Kansas City, Missouri 64197
(816) 926-7130
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Coast Guard

Commanding Officer (Retired)

U.8. Coast Guard Pay and Person-
nel Center

444 SE. Quincy Street

Topeka, Kansas 66683

{§13) 295-2657

Public Health Service
(commissioned corps)

U.S. Pubiic Health Service
Compensation Branch

5600 Fisher Lane (Room 4-50)
Rockville, Maryland 20857
(B00) 638-8744

National Oceanic and
Atmospheric Administration
(commissioned corps)

Commanding Officer

Navy Finance Center (Code 301)
Anthony J. Celebrezze Federal
Building

Cleveland, Chio 44199

{(800) 321-1080

All inguiries and requests regarding
this agreement should be directed to
the appropriate service office. The
Wisconsin Department of Revenue
cannot accept requests for partici-
pation by individua! retirges,

CONVICTION FOR
POSSESSION OF UNTAXED
CIGARETTES

A West Allis man was convicted in
Kenosha County Court cn charges
of possession of untaxed cigarettes.
Robert J. Konopka was sentenced to
a $75 fine and forfeiture of the auto
used to transport the cigareties,

The charges stemmed from an arrest
by Wisconsin Department of Reve-
nue agents on 1-84 just north of the
lllinofs state line. The agents ob-
served Konopka entering Wisconsin
with cigarettes purchased in llinois.
The agents seized over 35,000 un-
taxed cigarettes at the time of the
arrest.

Authorities also seized Konopka's
1979 Pinto station wagon. Under
Wisconsin law, cars and other per-
sonal property used to transport
smuggled cigarettes may be confis-
cated by law enforcement officers.

CONVICTIONS FOR
CRIMINAL VIOLATIONS OF
STATE INCOME TAX LAWS

James J. Martin, Route 1, Onalaska,
President of James Martin Trucking,

Inc., was sentenced in La Crosse
County Circuit Court, Branch 1, by
Circuit Judge Peter G. Pappas on
one count of state income tax eva-
sion and one count of theft. Judge
Pappas fined Martin $6,000 on each
count and ordered him to serve 18
months in prison on each count, tc
be served consecutively. Martin pied
ne contest to both charges on De-
cember 28, 1984.

Criminal charges were filed against
Martin by the La Crosse County Dis-
trict Attorney's office after an investi-
gation by the Intelligence Section of
the Wisconsin Department of Reve-
nue, the Wisconsin Department of
Justice and the La Crosse County
Sheriff's Department. Martin was
charged with failing to report more
than $75000 in taxable income on
his 1979 Wisconsin individual in-
come tax return and evading more
than $6,500 in state income taxes for
that year.

Paul G. Beck and Judith |. Beck of
West Allis, Wisconsin were each
ptaced on three years prebation in
Dane County Circuit Court, Branch
8, by Reserve Circuit Judge Wiliiam L,
Jackman fer criminal violations of
Wisconsin state income tax laws.
Under the conditions of preobation,
Mr. Beck must serve 90 days in jall,
Mrs. Beck must pay $1,000 in fines
and they will both be liable for $6,200
cost of prosecution. They must also
fite accurate and complete Wiscon-
sin state income tax returns for in-
come years 1977 through 1983 and
pay all back taxes, penalties and
interest.

Mr. Beck was charged with failing to
file state income tax returns for 1980,
1981 and 1982 and Mrs. Beck was
charged with failing to file returns for
1981 and 1882. They were found
guilty on all counts after trial before
a jury on February 19, 1985.

A Manitowoc County man has been
ordered to serve one year in jail for
criminal violations of the Wisconsin
state income tax law. Leon L. Nielsen
was sentenced in Manitowoc County
Circuit Court, Branch 1, by Circuit
Judge Allan J. Deehr on three counts
of failing to file Wisconsin state in-
come tax returns after he was tried
and found guiity on all counts by a
jury. Nielsen was charged with failing
to file state income tax returns on
gross income of moere than $24,000
for 1981, $27,000 for 1982 and
$29,000 for 1983.

NEW ISI&E DIVISION
RULES AND RULE
AMENDMENTS IN PROCESS

Listed below, under Part A are pro-
posed new administrative rules and
amendments 10 existing rules that
are currently in the rule adoption
process. The rules are shown at their
stage in the process as of July 1,
1985. Part B lists rules that have been
adopied but are not yet effective.
Part C lists new rules and amend-
ments which have been adopted in
1985,

(A" means amendment, “NR”
means new rule, "R means repealed
and "R&R" means repealed and
recreated.)

A. Rules al Legislative Council
Rules Clearinghouse

11.08  Elementary and secondary
schools-A

11.05 Governmental units-A

11.65 Admissions-A

B. Rules Adopted But Not Yet Ef-
{ective (Tentative Effective Date
is August 1, 1985)

8.51 Labeis-A

8.61 Advertising-A

8.76 Satesperson-A

8.81 Transfer of retail liquor

stocks-A

Permits, application, de-

partment determination-NR

11.10 Occasional sales-A

11.16 Common or contract carri-
ers-A

1117 Hospitals, clinics and medi-
cal professions-A

1152  Coin-operated vending
machines and amusement
devices-A

1163 Temporary events-A

11.54 Temporary amusement, en-
tertainment, or recreational
events or places-A

11.62 Barbers and beauty shop
operators-A

11.67  Service enterprises-A

11.68 Construction contractors-A

11.002

11.69 Financial institutions-A

11.97  "Engaged in business” in
Wisconsin-A

C. Rules Adopted in 1985 (in paren-
theses is the date the rule be-
came effective)

11.10 Occasional Sailes-A
(5/1/85)
11.50  Auctions-A (5/1/85)
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REPORT ON LITIGATION

This portion of the WTB summarizes
recent significant Tax Appeals Com-
mission and Wisconsin court deci-
sions. The last paragraph of each
decision indicates whether the case
has been appealed to a higher court.

The last paragraph of each WTAC
decision in which the department’s
determination has been reversed will
indicate one of the following: 1) "the
department appealed”, 2) “the de-
partment has not appealed but has
filed a notice of nonacquiescence”
or 3} "the department has not ap-
pealed” (in this case the department
has acquiesced to Commission's
declsion).

The following decisicns are
included:

Individuat Income Taxes

Wendy L. LaBadie
Basis of assets
Robert M. Lawn
Allocation of income
Wayne Schultz, Marjorie Schultz,
Wendell Schultz and Daniel Schultz
Penalty - underpayment of taxes

Corporation Franchise/Income
Taxes

international Business Machines
Corporation
Apportionment
Lake Wiscensin Country Club
Gross income - membership dues
Spacesaver Corporation
Wives' travel expense
United States Steei Corporation
Apportionment
Unitary business

Sales/Use Taxes

Netex Pet Foods, Inc.

Claims for refund
Skycom Corporation

Cabie television system services
Vailey Ready Mixed Concrete Co.,
Inc.

Maufacturing exemption

Homestead Credit

Evelyn M. Filiner
Joint ownership

Alice L. Szymczyk
Nursing home resident receiving
medical assistance

INDIVIDUAL INCOME TAXES

Wendy L. LaBadie vs. Wisconsin
Depariment of Revenue (Wisconsin
Tax Appeals Commission, February
12, 1985). The issue in this case is
whether or nof the taxpayer is re-
quired to pay Wisconsin income tax
ongainincurred from constant basis
assets (namely, her shares of Clark
Oil & Refining Corporation stock)
occurring during a period of
nonresidency.

Prior to January 1, 1978, Wendy
{_aBadie was domiciied in and a resi-
dent of Wisconsin. From January 1,
1978 through August 31, 1980, the
taxpayer was not domiciled in and
was not a resident of Wisconsin. On
September 1, 1980, she reestablished
her Wisconsin domicile and
residence.

Prior to January 1, 1965, the taxpayer
acquired 58,936 shares of common
stock of Clark Qil & Refining Corpo-
ration, a Wisconsin corporation
("Clark stock”), by gifts on various
dates. The aggregate fair market val-
ues of these shares on the various
dates she received them totalled
$62,894.32. The aggregate fair mar-
ket value of these shares on Decem-
ber 31, 1977 and September 1, 1980
was $360,983 and §$1,312,246.85,
respeactively.

During the period January 1, 1965
through December 31, 1977, the tax-
payer acquired 7,408 shares of Clark
stock by gifts on various dates. The
aggregate fair market value of these
shares on December 31, 1977 and
September 1, 1980 was $45,374 and
$164,843.75, respectively.

During the period January 1, 1978
through August 31, 1980, the tax-
payer acquired 1,054 shares of Clark
stock Dy gifts on various dates. The
aggregate fair market value of these
shares on September 1, 1980 was
$23,467.97.

On September 18, 1981, Wendy
LaBadie scld her 67,398 shares of
Clark stock on the instaliment basis
with 5% of the purchase price being
paid in 1981 and the balance there-
after. For federa! income tax pur-
poses the basis of these shares was
$5.391.84. The aggregate purchase
price for these shares was $2,493,726
or $37 per share. She received pay-
ment of $124,6B6.30 of the total
purchase price in 1981 and reported
$124,387.05 as capital gain taxable

in 1981 for federal ingome tax
pUrposes,

The taxpayer's original 1981 Wiscon-
sin income tax return reported her
1981 installment gain on the sale of
the 67,398 shares of Clark stock as
$124,387.05, basing her Wisconsin
basis for the shares on her federa!
adjusted basis in order to determine
the amount of the 1981 Wisconsin
taxable capital gain. She filed her
original 1981 Wisconsin income iax
return and paid the $16,571.31 Wis-
consin income tax shown on or
before Agrii 15, 1982.

Wendy LaBadie filed an amended
Wisconsin income tax return on Jan-
vary 14, 1983 claiming a refund of
$5,762.15 in Wisconsin income tax
due to Wisconsin basis adjustments
to the 67,398 shares of Clark stock
aggregating $57.621.46 for 1981 as
follows:

A. 58936 shares acquired prior to
Janaury 1, 1965.

(i}
Aggregate fair mar-
ket value of shares

on date of gifts $ 6289432
Less: federal basis of
Wisconsin basis

adjustment 58,211.80
Percent of basis re- .

covered in 1981 5%
1981 Wisconsin basis

adjustment 2.910.59

Reduction in 1881 re-
ported Wisconsin
capital gain

(1)

Fair market vaiue of
shares on Septem-
ber 1, 1980

Less: Fair market
value of shares on

§ 281059

$1,312,246.85

Dec. 31, 1977 _(380,883.00]
Wisconsin basis

adjustment 951,263.85
Percent of basis re-

covered in 1981 5%
1981 Wisconsin basis

adjusiment 47.563.19
Reduction in 1981 re-

ported Wisconsin S 47.563.19

capital gain

B. 1,054 shares acquired January 1,
1878 - August 31, 1980,

Fair market value of
shares on Septem-

ber 1, 1980 $ 2346797
Less: tederal basis of
shares (8432}
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Wisconsin basis

adjustment 23.383.65
Percent of basis re-

covered in 1981 - 5%
1981 Wisconsin basis

adjustment 1,169.18
Reduction in 1981 re-

ported Wisconsin $ 1169.18

capital gain

C. 7408 shares acquired January 1,
1965 - December 31, 1977,

Fair market value of
shares on Septem-

ber 1, 1980 $ 164,843.75
Less: fair market

value of shares on

December 31, 1977 (45,374.00)
Less: federal basis of

shares __ (692,64}
Wisconsin basis

adjustment 118,569.75
Percent of basis re-

coverad in 1981 5%
1981 Wisconsin basis

adjustment 5,978.48

Reduction {n 1981 re-
ported Wisconsin $ 587848

capital gain —_—

By notice of refund dated April 14,
1983, the department allowed the
Wisconsin basis adjustments and re-
ductions in the taxpayer's reported
1981 Wisconsin capital gains set
forth in paragraphs Afi) and B of this
stipulation. The department denied
the Wisconsin basis adjustments
and reductions in her reported Wis-
consin capital gains set forth in
paragraphs A¢#) and C of this stipu-
lation. The department basad this
denial upcn the conclusion that gain
incurred from the appreciation of
constant basis assets during a pe-
riod of nonresidency may not be ex-
cluded from Wisconsin taxable in-
come if the assets were acquired
while the taxpayer was a resident of
Wisconsin.

The Commission heid that a Wiscon-
sin taxpayer who purchased and
sold corporate stock, while a resi-
dent of Wisconsin, may not exclude
frem the computation of taxable
gain realized from the sale apprecia-
tion on the stock which occurred
during a period of nonresidence.

The taxpayer has appealed this deci-
gion to the Circuit Court.

Robert M. Lawn vs. Wisconsin De-
partment of Revenue (Wisconsin
Tax Appeals Commission, March 26,
1985). The sole issue for the Com-
mission to determine is whether a
wage settlement of $8,234.78, re-
ceived in 1981 as a result of a lawsuit
coemmenced in Florida involving

wages owed in 1977 and 1978, is in-
come for Wisconsin tax purposes.

During 1981, Robert M. Lawn, a cash
basis taxpayer, was a resident of
Wisconsin. In 1981, the taxpayer re-
ceived payment of $8,234.78 as a re-
sult of a settlement of a legal action
for payment of wages owed by Lo-
gistic Services, inc. The taxpayer did
not deciare this payment as income
on his 1981 Wisconsin tax return.
The taxpayer contends that since the
wages were earned while a resident
of Florida, but not received until a
resident of Wisconsin, the amount is
not includable as income in his 1981
return.

The Commissicn held that all income
of resident individuais shall follow
the residence of the individual. A
wage settlement received in 1981,
but earned in 1977 and 1978, is in-
come in the year of receipt to a cash
basis taxpayer.

The taxpayer has not appealed this
decision.

Wayne Schultz, Marjorie Schultz,
Wendell Schultz and Daniel Schultz
vs. Wisconsin Department of Reve-
nue (Wisconsin Tax Appeals Com-
mission, March 21, 1985). The tax-
pavers are objecting to the
imposition of the underpayment
penaity.

All four of the taxpayers were Wis-
consin residents during 1981 and
shareholders in Schultz Farms, Inc.,
a Subchapter S corporation.

By March 1, 1982, all four taxpayers
filed their 1981 Wisconsin income tax
returns reporting undistributed tax-
able income of Schultz Farms, Inc.
and making fuil payment of taxes
due. In addition, the taxpayers re-
ported salary and interest received
from Schuliz Farms, inc. The taxpay-
ers did not file quarterly estimated
tax returns and payments to Wiscon-
sin during 1981. The department is-
sued a Notice of Penalty for Un-
derpayment of Estimated Tax for the
year 1981 against the taxpayers.

The taxpayers cbject to the imposi-
tion of penaities for underpayment of
estimated tax on the grounds that
they are farmers within the meaning
of s, 71.21(3), Wis. Stats.,, and that,
therefore, they should be entitled to
the special filing provisions for farm-
ers under s, 71.21(8), Wis. Stats. The
taxpayers argue that by filing their
1981 Wisconsin returns Hy March 1,
1882, they had complied fully with s.

71.21(8), Wis. Stats., and should not
nave been assessed any penalties.

The Commission held that for pur-
poses of s. 71.21(3), Wis. Stats.,
neither a farm employe receiving
wages nor a Subchapter S share-
holder receiving undistributed in-
come treated as dividends from the
carperation, even though the corpo-
ration may be engaged exclusively in
farming, gualifies as a farmer to be
entitfed to special treatment under s,
71.21(8), Wis. Stats. The income re-
ceived by the taxpayers both as
wages and as undistributed income
from Schuitz Farms, Inc. was not
subject to the provisions of ss.
71.21{3) and (8), Wis. Stats., for pur-
poses of estimated tax reporting re-
quirements. The department acted
properly inimposing the penalties for
underpayment of estimated taxes for
the year 1981.

The taxpayers have not appealed
this decision.

CORPORATION FRANCHISE
INCOME TAXES

Internatiocnal Business Machines
Corporation vs. Wisconsin Depart-
ment of Revenue (Wisconsin Tax
Appeais Commission, May 9, 1985).
international Business Machines
Corporation (IBM), is and was at all
relevant times incorporated under
the faws of the Stale of New York
and had its corporate headquarters
in Armonk, New York.

The issues in this case are as follows:

A, Whether dividends received by
IBM, from its subsidiary, IBM
World Trade Corpecration, consti-
tute apportionable income, sub-
ject to taxation in Wisconsin.

B. If 1BM's dividends from IBM Werld
Trade Corporation are taxable
by Wisconsin, then whether they
are includable as “total sales” in
the sales factor of the apportion-
ment formula.

C. Whether investment income re-
ceived by IBM is subject to ap-
portionment and taxation in
Wisconsin,

D. if IBM's investment income is
subject to taxation in Wisconsin,
then whether the interest and
proceeds from the sales of in-
vesgiments are inciudable as “to-
tal sales" in the sales factor of
the apportionment formula.
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E. Whether rovalties received by
IBM are inciudable in the salées
factor of the apportionment
formula.

F. IBM aiso raises objections to the
departmant's action on constitu-
tional grounds.

On June 6, 1978, the Wisconsin De-
partment of Revenue gave IBM no-
tice of assessment of additional
franchise tax for the calendar years
1973, 1974 and 1975, in the amount
cf $736,935.09, consisting of
$606,779.01 tax and $130,156.08 in-
terest. IBM petitioned for redetermi-
nation of the assessment. On March
29, 1979, the department gave '1BM
notice that the petition for redetermi-
nation was denied.

On January 11, 1980, IBM filed with
the department & claim for refund of
franchise taxes paid by IBM for the
calendar years 1973, 1974 and 1975
in the amount of $32,769.32, plus in-
terest. On February 1, 1980, the de-
partment gave IBM notice that the
claim for refund was denied. IBM has
appealed from this denial of its peti-
tion for redetermination and its ciaim
for refund.

IBM owns and at all relevant times
owned all the issued and outstand-
ing stock of World Trade. World
Trade is and was at all relevant fimes
incarporated under the laws of the
State of Delaware. During the calen-
daryears 1973, 1974 and 1975, World
Trade's reguiar trade ang business
was similar to that of IBM, except that
World Trade operated ouiside the
United States.

During the calendar years 1973, 1974
and 1975, IBM's business activity in-
ctuded the devetopment, manufac-
ture, saie, rental and service of data
processing and office equipment.
IBM maintained marketing branch
offices in each state and manufac-
turing facilities in many states. it had
no manufacturing facilities in Wis-
consin. As part of IBM's unitary busi-
ness, IBM performed substantial re-
search and experimental activities
regarding data processing and of-
fice equipment. These activities re-
sulted in a substantial number of
patents. IBM licensed World Trade,
as well as other parties that are unre-
iated to IBM, to use these patents in
their business operations. in ex-
change, IBM received royalty pay-
ments, and in some cases, cross-li-
censes to use the licensees’ patents.
As part of IBM's unitary business,

IBM alsc owned and leased a sub-
stantiali number of office buildings,
plants, laboratories and other office
space throughout the United States.
in many cases, iBM was unable fully
to utilize all of the space it cwned or
leased. IBM then leased this unused
space to others.

IBM received royalty income of
$156,012,595.02 for 1873,
$181,537,206.13 for 1974, and
$222,296,167.39 for 1975, IBM treated
this income as subject to apportion-
ment under s. 71.07(2), Wis. Stats., on
its Wisconsin corporate franchise tax
returns. IBM inciuded this income in
the saies factor. The department
treated the royaities as income sub-
ject to apportionment, but excluded
the royalties from the sales factor.
The department's position is that,
even though the royalties are busi-
ness income, they must be excluded
from the sales factor of the appor-
tionment formula, because they are
not derived from IBM’s “mainstream”
or “principal business”.

iBM received rental income from real
estate of $12,678,016.13 in 1973,
$17,403,041.19 in 1974, and
$21,098,060.28 in 1975. IBM treated
this income as apportionable under
s. 71.07(2), Wis. Stats., on its Wiscon-
sin corporate franchise tax returns.
IBM inciuded this income in the sales
factor. The department treated the
rentals as income subject to appor-
tionment, but excluded the rentais
from the sales factor.

During the calendar year 1975, IBM
owned and administered an invest-
ment portfclio which in 1975 had a
value in excess of $3.6 killion and
made substantial investments in var-
ious money market instruments.
IBM's investment portfolio was man-
aged by IBM's Investment Depart-
ment, whose sole function and re-
sponsibility was to manage these
assets. The Investment Department
was headed by a professional port-
folio manager, who was hired from
the investment community specifi-
cally for portfolio management.
Other personnel in the department
were hired from thé investment com-
munity. The empioyes of the Invest-
ment Department were located at
IBM's corporate headquarters at
Armonk, New York. The placing of
buy and seil orders for securities
originated at that location. The se-
curities in the investment portfolio
were physically kept at Banker's
Trust Company, 16 Wall Street, New

York, New York. Al funds relating to
the purchase and sale of such secur-
ities were channeled through
Bankers Trust Campany.

The investment policy applied by the
Investment Bepartment was one of
safety and ligquidity. Within these
constraints, its goal was to obtain
the most attractive return possible.
The portfolio composition has con-
sistently been in U.S. Treasury, gov-
ernment guaranteed, tax exempts,
certificates of deposit, and invest-
ment grade non-government securi-
ties. As part of the goal of maximum
safety, the Investment Department
alsc maintained adequate diversifi-
cation as to type of securitiss, matur-
ity and credit. In managing a fixed in-
come portfolio, the security selection
was based on several criteria: (a) ex-
pectations regarding the direction of
interest rates; (b) maintenance of a
prudent security mix and maturity
structure; (c) relative value as deter-
mined by yield relationships; and (d)
forecast of future cash needs. Be-
cause of IBM's investment policy, the
Investment Department has been
limited to the type of securities it has
been able to purchase in the open
markel. IBM's investment in short-
term or long-term securities was dic-
tated by financial market and eco-
nomic conditions.

During 1975, IBM received net inter-
estincome of $211,989,098 and capi-
tal gains of $16,238,950 as a result of
its portfolio Investments. iBM treated
this income on its Wisconsin corpo-
rate franchise tax return as nonap-
portionable income. The department
treated this income as subject to ap-
portionment under s. 71.07(1m), Wis.
Stats.

During the calendar year 1975, IBM
held investments in subsidiary cor-
porations. IBM owned all the issued
and outstanding stock of World
Trade. Effective January 1, 1950, IBM
transferred to World Trade all of
IBM’s foreign net assets, IBM's secur-
ities of foreign subsidiaries and
branches, and IBM's advances to
foreign subsidiaries and branches,
exclusive of foreign patents under
which World Trade was granted a
nonexclusive license. The objective
of this transter of assets fram IBM to
World Trade was to expand sales,
service and production outside of
the United States. In 1950, World
Trade was doing business in B5
countries.
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Because of its size and scope, World
Trade developed a management
philosophy of building strong re-
sponsive organizations at the coun-
try level. These organizations
{branches, subsidiaries and agen-
cies) were coordinated through poli-
cies and guidelines, and supported
by a technclogical capabiiity which
develops standard products to meet
the needs of international markets.
World Trade's business quadrupled
from 1951 to 1957 necessitating an
organizational realignment with par-
ticular emphasis on delegation and
decentralization of authority for on-
the-spot decision making. The re-
alignment divided overseas opera-
tions into five major geographical
areas: Europe, Latin America, Asia
Pacific, South Africa and Canada.
Each area was covered by a sepa-
rate staft organization reporting 1o
an area general manager.

The European Area was typical of
the new plan. The area general man-
ager provided advice and counsel
for the activities of the European
Area. Six regional managers re-
ported to him. Four of the regional
managers also served as general
managers of the largest countries.
The other two regional managers
were responsible for several coun-
tries, and these country general
managers reported to the regional
manager. Within each country in
which World Trade did business was
a World Trade country organization.
In most cases the organization was a
subsidiary of World Trade. In some
cases it was a branch of World
Trade. In either case it was the single
operating entity for that country with
full operational responsibility. The
country manager was responsible
for setting coordinated policies, sal-
aries, henefits, management devel-
opment program, training, customer
satisfaction and day-to-day operat-
ing decisions. The ¢ountry manager
also prepared initial operating plans
and budgets. Their principal contact
was with the World Trade area head-
quarters. The staff organization in
Europe consisted of specialists in
their respective fields, and provided
closer counsel for country managers
than was possible from World Trade
headquarters. The major staff mem-
bers, reporting directly to the area
general manager, were lhe director
of marketing services, the director of
finance, the director of manufactur-
ing services and the directar of
perscnnel.

One of the important provisions of
the new plan was the projection of
daily operational responsibiiity and
authority to the field. As a result, the
five area general managers reported
directly to the president of World
Trade. To strengthen further the
teamwork concept and allow greater
decentralization of authority, a func-
tional staff was organized at World
Trade. The staff, specialists in their
respective fields, functioned as a
long-range planning group 1o coun-
sel and advise the president on mat-
ters of a corporate nature and on
plans and programs for specific
areas of the business. The functional
staff did not enter into the day-to-
day operating decisicns of the vari-
ous areas and countries. The head-
quarters staff informed the president
of all developments in all areas and
disseminated information.

From 1957 to 1974, several modifica-
tions in the crganizational structure
became necessary. However, the un-
derlying principle of geographical
decentralization continued as a cor-
narstone throughout and the modifi-
cations up to 1974 consisted of a va-
riety of consolidations and
separations within and among area
groups.

In 1974, Woerld Trade, in order to fur-
ther decentralize its management of
overseas operations, transferred all
of its foreign net assels {except roy-
alty agreements between World
Trade and its foreign subsidiaries)
and investments in subsidiaries to
two newly created ceorporations in
exchange for all of their capital
stock. The two corporations were
IBM Worid Trade Europe/Middle
East/Africa Corporation and IBM
World Trade Americas/Far East Cor-
poration. And as their names sug-
gest, the assets were divided along
the already established geographic
areas of World Trade operation, |IBM

World Trade Europe/Middle -

East/Africa is responsible for IBM op-
erations in approximately 80 coun-
tries and IBM World Trade Ameri-
cas/Far East is responsible for
approximately 45 countries.

During the calendar year 1975, IBM
received $350,000,000 in dividends
from its investment in Worlg Trade.
IBM excluded the dividends from ap-
portionable income on its Wisconsin
returns. The department treated the
dividends as income subject to ap-
portionment under s. 71.07(1m), Wis.
Stats.

As and for additional Findings of
Fact, the Commission hereby finds
and decides as follows:

1. IBM's data processing and office
equipment business is con-
ducted in 128 countries. its busi-
ness gutside the United States is
conducted through IBM World
Trade Americas/Far East Corpo-
ration and IBM World Trade Eu-
rope/Middle East/Africa Corpo-
ration, wholly owned subsidiaries
of IBM World Trade Corporation,
a wholly owned subsidiary.

2. 1BM Worid Trade obtained li-
censes from IBM for the use of
IBM's patents. Any company of
IBM may use any patent devel-
oped by IBM, assuming an ap-
propriate royaity is paid.

3. 1BM World Trade marketed its
products in foreign countries.
There was a national organiza-
tion in each country where World
Trade operated. The legal form
was either a subsidiary incorpo-
rated in that country ¢r a branch
of the operating company or, oc-
casionally, IBM World Trade
itself.

4. Products sold by IBM World
Trade were manufactured
abroad to meet local
specitications.

5. The volume of business done by
IBM World Trade was entirely in-
dependent of the volume of busi-
ness done in IBM's domestic data
processing and office equipment
business.

6. IBM World Trade, through its
subsidiaries and branches, man-
ufactured, sold or leased and
serviced its data processing and
office equipment products in for-
gign countries.

7.1BM World Trade had extensive
manufaciuring facilities abroad
in alt major and many middle-
sized countries.

8 Marketing and servicing of IBM
World Trade products was or-
ganized as a national effort —on
the customer's premises and in
the customer's fanguage.

9. Within the IBM World Trade
structure. day-to-day manage-
ment was at the national level,

10, Within IBM World Trade, perscn-
nel decisions, credit terms, bill-
ings and collections, advertising,
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11

12.

13.

14.

15.

16.

17.

18.

19,

20.

21.

labor relations, banking reia-
tions, compensation of employes
and payroll activities, payments
to vendors, accounting, employe
benefit plans, tax return prepara-
tion and financing of plant ex-
pansion were all done primarily
on the national level,

In Poughkeepsie, New York, the
Field Engineering Division oper-
ates a new Field Systems Per-
formance Control Center which
serves all IBM customers.

inIBM's annual reports IBM’s em-
pioyes are presented in terms of
its worldwide operations.

iBM’s financial statements are
presented in terms of its worlg-
wide operations.

The members of the Board of Di-
rectors of IBM World Trade Cor-
poration are elected by IBM. The
IBM World Trade Corporation
Board of Directors includes sev-
gral officiais of IBM. Some of-
ticers of IBM are also officers of
IBM World Trade Corporation.

There is a direct beneficial rela-
tionship between IBM's world-
wide business and its total em-
ployment in the United States.

The IBM 3600 finance communi-
cations system was developed to
serve the world market of finan-
cial institutions. This system was
engineered to deal with varia-
tions in electrical power, curren-
cies and language among coun-
tries. Significant help was
obtained from IBM marketing
people brought in from all the
major banking countries.

Two-year operating plans for IBM
World Trade are reviewed, ana-
lyzed, etc., by IBM top manage-
ment and then approved,

The hiring of people holding se-
nior peositions in IBM World Trade
receive the approval of IBM's top
management.

Excess funds generated by IBM
Worid Trade are advanced o
IBM and managed by IBM.

The operations of IBM World
Trade Corporation are part of
{BM's worldwide integrated
business.

IBM's cverseas operations have
supported approximately one out
of five of IBM's U. S. manufactur-
ing jobs.

22.

23.

24

25.

26.

27,

28.

29.

30.

31.

32.

IBM's Research Division has lab-
oratories devoted to basic scien-
tific studies in Yorktown Heighits,
New York, San Jose, California:
and Zurich, Switzerland.

Most IBM products are both
feased and scld throughout
iBM's worldwide marketing
organizations.

IBM Business Conduct Guide-
lines, translated into numerous
languages, are distributed to em-
ployes throughout the world.

Before a new product is put on
the market for safe anywhere in
the world, it must receive the ap-
proval of IBM's top management.

Expenditures for plant expansion
anywhere in the worid in excess
of two million dollars must have
the approval of IBM's top
management.

in addition te patent rights, IBM
World Trade uses IBM's know-
now and technology, all of which
is made available to {BM World
Trade,

There are transfers of key per-
sonnel between IBM and IBM
World Trade.

No IBM operating unit is wholly
self-sufficient; there are interde-
pendencies at every level
throughout IBM's worldwide op-
erations. Each unit draws upon
the resources of the worldwide
organization.

The principai office of IBM Worid
Trade Corporation is in White
Plains, New York. IBM's corpo-
rate offices were located in
Armonk, New York.

IBM's investment portfolic was
developed from excess money
generated by IBM's unitary busi-
ness operations, including the
sale and rental of data process-
ing equipment and office ma-
chines, and earnings (dividends)
from IBM's unitary worldwide
business operations.

Excess money generated by
IBM's U.S. business operations
was transferred from local collec-
tion banks to a New York bank,
Banker's Trust. The funds from
Various sources were commin-
gled. Banker's Trust was the cus-
todian of IBM's investment
portfolio,

33.

34.

35.

36,

37.

38.

39.

40.

41.

42,

43.

The investment portfolio was
shown as a current asset on
IBM's balance sheet.

income earned by the investment
portiolio was not in any way re-
lated to the sale of 1BM products.

Changes in the maturity structure
of the investment portfolic were
in response to changes in market
conditions and not in response
to any need of IBM's business
operalions,

When funds were drawn out of
the investment portfolio, this was
dcne by the IBM corporate cash
management group, a depart-
ment separate and distinct from
the investment portfolio
management.

The director of the investment
portfolio, an emplove of iBM, re-
ported within the company to the
director of cash management
and pianning, who in turn re-
ported 1o the treasurer of IBM,

iBM's investment portfolio gener-
ated profits totally separate and
apart frem the data processing
and cffice equipment business of
IBM,

No required ratios were imposed
by IBM management on the in-
vestment porifelio. IBM relied
upon professional portfolic man-
agers to optimize investment in-
come. The maturity distribution
and security mix were determined
by the portfolio manager.

The investment portfolio depart-
ment was a separate profit cen-
ter, treated separately for ac-
counting purposes, and had no
involvement with operating divi-
sions of IBM in day-to-day
operations.

IBM's fnvestment portfolio was
apparently the largest corporate
portfoiio of any industriai com-
pany in the world, and exceaded
the portfolio of all but the largest
one or two banks in the U.S.

iIBM treated the income from the
investment portfalio as allocable
to New York State. IBM's portfoilc
investment business was man-
aged solely within the State of
New York,

The investment portfolio depart-
ment was located at IBM's corpo-
rate headguarters in Armonk,
New York. All orders to buy and
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44,

43.

46.

47.

48.

49.

50.

51.

sell securities criginate there. Se-
curities were physically kept at
Banker's Trust, a New York bank.

Money frem IBM's investment
portfolio is used by IBM for plant
expansion, working capital or
any other business purpose des-
ignated by IBM management,

In its 10-K report to the Securities
and Exchange Commission and
in its annual reports to stock-
holders, IBM does not show its in-
vestment pertfolio as a separate
activity.

IBM's investment portfolio is not a
discrete business enterprise, un-
related to its unitary business.

The investment portfolio depart-
ment had no bank accounts or
bank dealings in Wisconsin and
the department enjoyed no bene-
fits or privileges under Wisconsin
law.

IBM's rovalties were derived from
anintegral part of its unitary data
processing and office equipment
business. The royalties are in the
mainstream of IBM's business, Its
research and experimental ef-
forts developed technoclogy
which BM used to manufacture
products itself and to license
others to manufacture products.

The data processing and office
equipment business (including
the business which generates
royalties) functioned as a singie
unit. The portion of the data
processing and office equipment
business which generated royal-
ties depended on and contrib-
uted to the operation of the re-
mainder of the data processing
and office equipment business.

IBM was in a high technology
business. The creation, use and
licensing. of patents, trademarks,
technical know-how and similar
assets were inseparable from
IBM's data processing and office
equipment business.

Within the IBM corporate struc-
ture, research and development
activities were organized on the
divisional level. The division
headquarters were in Yorktown
Heights, New York, where over
1,000 scientists were employed.
Research findings were transmit-
ted to developmental laborato-
ries (IBM had approximately 18

52.

33.

54.

58.

56.

57.

58.

such laboratories) where new
products were developed.

Research and development ac-
tivities and sates of patents and
IBM products were part of a con-
tinuous cycle. Cngoing research
and development activities pro-
duced new technology, which re-
sulted in new patents. The pat-
ents were used to produce new
products and were licensed to
other companies, which pro-
duced revenue. The revenue was
reinvested in additional research
and development.

The manufacturing divisions of
IBM had an ongoing dependency
on technoiogical development.
Developmental laboratories were
located at the manufacturing
plants.

Prcducts on which patents were
obtained were developed for use
in IBM's regular business
operations.

Research and development ex-
penses, including salaries and
the cost of securing and protect-
ing patents, were treated as part
of IBM's regular business
operations.

IBM spent the following amounts
for research and development:
$730 mitlicn in 1973, $890 million
in 1974 and $946 million in 1975.

Any competitor of iBM may fi-
cense any patent developed by
iBM, assuming an appropriate
royalty is paid. In addition to li-
censing patents in exchange for
royaities, IBM entered into hun-
dreds of cross-licensing agree-
ments with competitors and
others during the 1973-1975
period.

The payment of royaities from
IBM World Trade to IBM, as well
as from other companies to IBM,
wereg arm’'s length transactions
motivated by a business purpose,

The Commission concluded:

A.

IBM World Trade Gorporation is
not a "discrete business enter-
prise” but rather an integral part
of IBM's worldwide unitary
business.

Dividends received by (BM in
1975 from its subsidiary, IBM
World Trade Corporation, are in-
cludabie in its apportionabile in-
come and are subject to taxation

by the State of Wisconsin within
the intent and meaning of s.
71.07(1m), Wis. Stats.

C. The dividends received by IBM
from IBM World Trade Corpora-
tion are includable as ‘“total
sales’ in the sales factor of the
apportionment formula within
the intent and meaning of s.
71.07(2)(c), Wis. Stats.

D. Buring the period involved, 1IBM's
business within Wisconsin was
an integrai part of its unitary bus-
iness within the intent and mean-
ing of s. 71.07(2), Wis. Stats.

E. The investment department of
IBM is not a “discrete business
enterprise” but rather an integral
part of IBM's unitary worldwide
business.

F. investment income received by
iBM during the period involved is
includable in its apportionabie
income and is subject to taxation
by the State of Wisconsin within
the intent and meaning of s.
71.07(1m), Wis. Stats.

G. The interest and proceeds from
the sale of investments by IBM
during the period invoived are in-
cludable as “total sales” in the
sales factor of the apportion-
ment formula within the intent
and meaning of s. 71.07(2)(c),
Wis, Stats.

H. The royalties received by IBM
during the period involved con-
stituted “"mainstream” income
and are includable as “total
sales” in the sales factor of the
apportionment formula within
the intent and meaning of s.
71.07(2)(c), Wis. Stats.

. The Commission does not have
the authority or jurisdiction to
rule on the constitutional issues
raised by IBM.

The taxpayer has appealed this deci-
sion to the Circuit Court. The depart-
ment has not appealed this decision.

Wisconsin Department of Revenue
vs. Lake Wisconsin Country Club
{Court of Appeals, District IV, Febru-
ary 25, 1985). Lake Wisconsin Coun-
try Club appealed a judgment of the
Circuit Court overturning part of a
Tax Appeais Commission decision
which determined that assessments
for Lake Wisconsin's capital im-
provernent fund were taxable income
rather than nontaxable contribu-
tions to capital. {See WTB #37 for a
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summary of the Circuit Court’'s
decision.}

Prospective members of Lake Wis-
consin Country Club must purchase
a 3100 Certificate of Membership
which is refunded when they with-
draw, pay a nonrefundable initiation
fee of $100 and pay nonrefundable
annual dues and assessmenis for
capital improvements. The club con-
tended that the assessments consti-
tute contributions to capital and so
do not fall within the statutory defini-
tion of income.

The Court of Appeals concluded that
there is a reaseonable distinction be-
tween contributions te capital and
income, and that the Commission’s
conciusion that that distinction is
embodied in 8. 71.03(1), Wis. Stats., is
a reasonabie conclusion. The Court
of Appeals therefore need not ex-
amine competing interpretatiocns of
s. 71.03(1). The judgment of the Cir-
cuit Court is reversed.

The department has appealed this
decision to the Supreme Court.

Spacesaver Corporation vs. Wis-
consin Department of Revenue
(Wisconsin Tax Appeals Commis-
sion, February 12, 1885). During the
period under review, 1977 through
1981, Spacesaver Corporation was a
Wisconsin corporation with its prin-
¢cipal place of business in Fort Atkin-
son, Wisconsin. The sole issue for
the Commission toc determine is
whether or not the travel and busi-
ness meeting expenses for employes’
wives were “ordinary and necessary”
business expenses of the taxpayer
and were deductible under s.
71.04(2){(a), Wis. Stats.

The taxpayer is involved in manufac-
turing, engineering and marketing
high density shelving. The vast ma-
jority of sales of its product are made
through franchised area contractors
in the United States and Canada.
The area contractors are indepen-
dently owned companies, ranging
from three to thirty people.

The taxpayer planned and hosted
the annual sales conferences which
were held sither the iast week of Feb-
ruary or the first week of March. The
annual sales meetings were typically
held in Arizona and Southern Call-
fornia because the ciimate was con-
ducive to the recreaticnal activities
the taxpayer had planned. The pur-
poses of the annual sales meetings
were to market the taxpayer's prod-
uct, to introduce new products, and

to decide the theme for the next an-
nual sales meeting.

The marketing, sales and customer
service personnel attended the an-
nual sales meetings, as weil as the
officers of the company, and on oc-
casion a senior engineer and the
company's legal counsel. The wives
of the employes of Spacesaver
started accompanying their hus-
bands to the annual sales confer-
ences in 1977.

The wives of the employes did not
perform any administrative functions
in the taxpayer's corporation; they
were not sharenolders and corpo-
rate officers of the corporation; they
could not enter into contracts for the
corporation, and they were not
salespersons hired by the corpora-
tion. Additionally, the wives of the
taxpayer's empioyes had no educa-
tional background or work experi-
ence in the areas of sales and
marketing.

The taxpayer claims that the pur-
pose of having the wives of its em-
ployes attend the annual sales con-
ference was to motivate the area
contractors’ wives to motivate their
husbhands to sell the taxpayer's prod-
ucts and to premote a certain famiiy
image. The employes’ wives also par-
ticipated in a variety of activities
such as assembling literature pack-
ets, assembling hardware dispiays,
assisting in registration of partici-
pants, assisting in room reserva-
ticns, acting as table hostesses, as-
sisting in audiovisual presentations,
and hostessing ladies’ programs.

The taxpayer's annual sales confer-
ence agendas for the years 1977
through 1981 had two separate pro-
grams, one for the business sessions
and the other for the ladies’ optional
programs. A majority of the ladies’
programs consisted of social and
recreational activities.

The Commission concluded that a
substantial percentage of the busi-
ness activities for the employes’
wives were social and recreational
and the incidental services per-
formed by the wives of the employes
did not constitute a bona fide busi-
ness purpose. The travel and busi-
ness meeting expenses for employes'
wives were not "ordinary and neces-
sary” business expenses of the tax-
payer and were not deductible under
s. 71.04(2)(a), Wis. Stats.

The taxpayer has appealed this deci-
sion to the Circuit Court.

United States Steel Corporation vs.
Wisconsin Department of Revenue
(Wisconsin Tax Appeals Commis-
sion, May 9, 1985). The taxpayer has
raised a number of issues in this ap-
peal. The first issue raised ralates to
the "unitary business/formula ap-
gortionment” concept of allocating
income to Wisconsin for taxation
purposes. it is the taxpayer's conten-
tion on the unitary issue that its
transportation operation is not part
of its unitary business in Wisconsin
because this activity is carried out
through subsidiaries which did no
business in Wisconsin, In addition,
the taxpayer is contending that three
of its divisions, USS Realty Develop-
ment {Realty), Sterling Park Develop-
ment Division (Sterling Park) and the
New York Investment Division (In-
vestment Division), were not part of
its unitary business in Wisconsin.

The taxpayer raises the following is-
sues in addition to the above-stated
contention on the unitary issue:

A, Whether the department's
method of determining appor-
tionable income reiating to its
mining operations was arbitrary,
in violation of the principle of the
Wisconsin statutory three factor
approach to apportionment,
and/cr in violation of the statu-
tory pattern in s. 71.07, Wis.
Stats., for determining apportion-
able income by shifting further
emphasis in the formula to sales
and away from property and
payroll.

B. Whether the department erred in
including the taxpayer's intangi-
ble income in apportionable
income,

C. Whether all intangible proceeds
from the sales, exchanges and
redemptions of intangible assets
sheuld be included in the tax-
paver's gross receipts for the
purpose of calculating the de-
nominator of the sales factor on
the taxpayer's 1975 return.

D. Whether the property, payroll
and sales of the taxpayer’s divi-
dend paying subsidiaries should
have been included in the de-
nominators of the property, pay-
roll and sales factors for pur-
poses of calculating intangible
income apportionable to
Wisconsin,

E. Whether Wisconsin's double
weighted sales factor results in
attributing to Wisconsin income
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out of all appropriate proportion
to the activities of the taxpayer in
Wisconsin, results in multiple
state taxation or results in aftrib-
uting to Wisconsin, for taxation,
income on Wisconsin destination
sales which has already been
taxed in the state where the man-
ufacturing was performed;
and/or resuits in a discrimination
against interstate commerce.

F. Whether the increase in the rela-
tive tax burdens on the taxpayer
from the law changes incorpo-
rating destination sales, double
weighted sales and intangible in-
come into the apportionment
calculation constitutes a burden
on interstate commerce, and/or
whether this increased burden
has any rational relationship to
the activities of the taxpayer in
Wisconsin,

United States Steel Corporation is a
Delaware corporation, with its main
corporate headquarters in Pitts-
burgh and New York. It has commer-
cial domicile in Pennsylvania. The
taxpayer is a muiti-state, multi-na-
ticnal corporation deing business in
all but cne of the United States and
numerous foreign countries.

There are five major segments com-
prising the taxpayer's domestic oper-
afions; each segment is made up of
several divisions, The five major seg-
ments are as follows: manufacture
and sale of stee!, fabricating and en-
gineering, chemicals, transporiation,
and cement.

In addition to the above segments,
the taxpayer has other miscellane-
ous operations, including Realty,
Sterling Park, and the investment Di-
vision. These operations are con-
ducted as divisions of the taxpayer
and are not subsidiary corporations.

The taxpayer owns the tollowing
subsidiaries; twelve railroad subsidi-
aries, Orinco Mining Company, U.S.
Steel International, United States
Steel International Sales Co. (DISC),
Intupersa, Navigen Company, and
Navios Corporation.

The taxpayer is a stockholder with
less than a controlling interest in the
following dividend paying corpora-
tions: Ashco, Inc.; Qglebay Norton
Company; Rinker Materials Co., Inc.;
Structural Dynamics Research Cor-
poraticn; and Altos Hornos de Viz-
caya, S.A.

The five divisions of United States
Steel Corporation cperating in Wis-
consin during the relevant period
were {a) USS Division - production
and sales of steei; (b) USS Supply Di-
vision - warehouses for sale of steal
products; (¢} USS Chemicais Divi-
sion - manufacture of various indus-
trial chemicals; (d) Universal Atlas
Division - production and sale cf ce-
ment products; and (e} USS Agri-
Chemicals Division - manufacture of
various nitrogen phosphatic fertilizer
products.

The taxpayer is not asserting that its
income relating to the activities of
four of its major segments (manufac-
ture and sale of steel; fabrication
and engineering; chemicals; and ce-
ment) Is not subject to apportion-
ment in Wisconsin in that each of
these divisions had activities in Wis-
consinr during the years at issue.

Each division of the taxpayer is run
as a separate profit unit, operating
under the principle of "functional
profitability independence”. Each di-
vision has a separate set of books
and records and a separaie profit
and loss statement. Each division is
headed by an executive officer, hired
and fired by the taxpayer's top level
management. Each division deter-
mines how best to accomplish its
goal of making a profit, with each
unit having responsibility for getting
a rate of return competitive with what
cutside businesses in the same line
are earning.

Each division has its own sales, ad-
vertising, personnel, accounting,
etc., departments. However, the divi-
sion may rely on the taxpayer's cen-
tral office to provide assistance in
purchasing, accounting, personnel,
legal matters, tax probiems, etc.
There is no requirement that the divi-
sions utitize these services (they may
go outside), and the divisions are
charged for these services at market
rates. These charges are taken
against the division’s protit and ioss
statement. intra-company transac-
tions are conducted at arm'’s tength.

Certain services of the central office
benefit the entire company, e.g., lob-
bying on environmental or labor
matters, public relations, pension
and employe insurance pians, cor-
porate-wide self-insured coverage,
labor negotiations, transportation
planning, safety practices, planning
for future facilities, economic studies,
centralized and uniform accounting
system, research and development,

ceniral computer system, and adver-
tising of a corporate image type. The
taxpayer's central tax department is
responsible for preparation of tax re-
turns, state and federal. Each divi-
sion is responsible for preparation of
its own financial statements, which
are submitted o the central office for
consoclidation for Securities and Ex-
change Commission (SEC) reporting
and the annual report. On occasion,
the taxpayer's employes are trans-
ferred bhetween divisions for further
training. The stee! and raw materials
divisions are coordinated to a great
extent through the central office. The
taxpaver has a vice-president of Ac-
counting-Other Divisions whose re-
sponsibility is to work with divisions
other than steei and raw materials to
make sure that the taxpayer has the
coordination and uniformity neces-
sary to carry out its programs and
policies.

If a givision is in need of funds for ex-
pansion, the head of the divisicn
would ook to the taxpayer's trea-
surer, and advances made to a divi-
sion in excess of its budget would be
subject t¢ the discretion of top
management.

The head of each division is respon-
sible for preparation on an annual
basis of a forecast of profits and
losses, a budget and expected rate
of return, plus a projection for the
next three years, which is reviewed
with the next higher level of manage-
ment. These budgets and forecasts
are submitied to the central ac-
counting office for preparation of a
company-wide projection, which is
approved by the taxpayer's Corpo-
rate Policy Committes.

United States Steel Corporation’'s
Board of Directors establishes the
overall policies for the taxpayer and
approves certain activities, e.g., fil-
ings with the SEC, the annual report,
major expenditures of the corpora-
tion and its dividend policy.

The Corporate Policy Committee is a
committee of the Board of Directors
whose principal function is carrying
out certain policies designated by
the Board. I also acts as the primary
approval group before going to the
Board, and in some cases, the Board
has delegated to this committee au-
thority for approval of certain finan-
cial matters.

The Corporate Management Com-
mittee is a commitiee of the Beard of
Directors whose principal functions
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are to review the profit and loss re-
sutts of the divisions, and to review
the operating situations of each divi-
sion. Through this committee, each
division keeps top management ad-
vised of the status of its business, re-
porting its results and where it
stands in relation 1o its expectations
for the year, and discussing the
problems it might be having.

All excess cash of the divisions not
needed for day-to-day operations is
turned over to the Investment Divi-
sion, where it is commingled with
other business receipts and invested
at the discretion of the New York in-
vestment staff. Cnce these funds are
commingled, it is impossibie to trace
the source of the funds.

If funds are needed by the taxpayer's
management for expansion, capitai
acquisitions or acguisitions of new
businesses, needed funds are ob-
tained either through borrowing, the
corporate treasury, or sales of stock.
The decision as to the source of fi-
nancing is made by top manage-
ment with approval of the Corporate
Poiicy Committee,

The Investment Division has been in
existence since at least the 1930s. Its
offices are iocated in the taxpaver's
New York headquarters. This divi-
sion is under the supervision of the
corporate treasurer. Although be-
cause of the nature of this operation
it has had fittle need of the taxpayer’s
central services, the Investment Divi-
sion operates in reiation to the tax-
payer's central office in a similar
manner to the other divisions.

The main responsibility of the Invest-
ment Division is the management
and investment of the cash of the
taxpayer not needed for the day-to-
day operations. The Investment Divi-
sion is a sizable contributor to the
taxpayer's income; in fact, the top
money making division of the tax-
payer in 1975. The Investment Divi-
sion is one of the taxpayer's regular
business functions.

The Investment Division invests the
taxpayer’s excess cash in short-term
investments (less than 1% years).
These short-term investments are
primarily in Treasury bills, notes and
bonds; bankers acceptances and
bankers participation certificates;
certificates of deposits from various
banks; commercial paper; and Ca-
nadian time deposits. Most of these
short-term investments are negotia-
ble instruments and are readily

traded and sold by the division. In
1975, the net income from in-
tangibles earned through invest-
ments by the investment Division was
$303,871,292.

The Investment Division had one
$20,000 certificate of deposit in Wis-
consin, which was in the Nortn Mil-
waukee State Bank, from which the
taxpayer derived $1,100 annual in-
tergst income. Gther than this certifi-
cate of depasit, the Investment Divi-
sion had no activity in Wisconsin; no
securities kept in Wisconsin; no other
bank accounts in Wisconsin; and no
funds transferred for use in
Wisconsin.

The Investment Division provides
needed cash flow to other divisions
of United States Steel Corporation.
Normally, the funds can be made
avaiiable on short notice for use by
other divisions or by the taxpayer for
acquisitions. When the investment
Division is called upon to provide
cash for another corporate purpose,
it is for a specific purpose, such as
working capital or a loan to a divi-
sion, as specified through the Pitts-
burgh office. The investment Division
does provide cash for loans to sub-
sidiaries which are interest bearing
notes, usually tied to the prime rate.

Realty was created in 1969 with an
initial capital investment from the
taxpayer. The head of this division
reports to the vice-president of Re-
alty and Finance. The purpose of Re-
alty is to develop and manage cor-
porate property to the best financial
advantage, for corporate use and
otherwise. It is construction oriented,
having constructed shopping cen-
ters, industrial parks, warehouses
and recreational facitities {e.g.,
theme hotels for Disney Worid). Re-
alty constructs warehouses for lease
to the taxpayer at market rental
rates. On a few occasions, Reaity
has taken over facilities abandoned
by the taxpayer.

Realty operates in refation to the tax-
payer's central office in a similar
manner to the other divisions. Realty
has its own accounting department,
financial statements, and manage-
ment. Realty uses outside engineers
because it employs people from the
community in which it is operating.
Realty does not use the taxpayer's
centrai research and development
facilities, engineering department,
advertising, labor services or legal
counsel (although on a few occa-
sions, it has used the legal services,

paying for the service). Realty does
have charges incfuded in the Deduc-
tions listed on its Cperating State-
ments for 1972-1975 for services pro-
vided by cther administrative groups
of the taxpayer. Realty has used the
taxpayer's preducts in its construc-
tion activities. Realty usually obtains
financing by borrowing on the
outside but has sought financial as-
sistance from the taxpayer. Requests
for additicnal funding are made by
Reaity’s management through the
appropriate channegls within the tax-
payer. The decision is made by the
taxpayer's management whether to
finance through the iaxpayer or go
outside.

Realty's excess earnings flow to the
taxpayer, which takes control over
these funds for use within the discre-
tion of the taxpayer’'s management.

Realty's accounting personnel are
located in the taxpayer's Pittsburgh
office building. Other employes of
Realty are located throughout the
United States. The paychecks are
from the USS Realty Division payroll
account.

Sterling Park was responsible for a
housing development in Sterling
Park, Virginia, consisting of single-
and multi-famify housing which were
sold to the general public. It also de-
veloped and maintains a shopping
center in the area. Prior to 1972, Ster-
ling Park was a subsidiary of the tax-
payer and was then changed into a
division. It remains a very smail divi-
sion of United States Steel Corpora-
tion. Sterling Park operates in rela-
tion to the taxpayer's central office in
a similar manner to the other divi-
sions. The head of Sterling Park re-
ports to the vice-president of Realty
and Finance.

This division developed a warehouse

for lease to the taxpayer's products

division in Birmingham, Alabama,
which was leased on the basis of
commercial prices.

Neither Reaity nor Sterling Park
owns any land in Wisconsin and
neither has any operations in
Wisconsin.

United States Steel Corporation
owns twelve domestic raifroad sub-
sidiaries. The taxpayer did not orga-
nize any of these railroad companies
but acquired existing companies
around 1901, when the corporation
was organized. These twelve subsidi-
aries constitute one of the iargest
carrier systems in the United States
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in terms of profits. The taxpayer
holds a 100% interest in each of
these companies, excapt for some of
the preferred stock of Bessmer &
Lake Erie Raliroad Co.

In 1875, these railroad companies
had approximately $500 million in
assets. They owned 2700 miles of
track, 445 locomotives, 32,000 freight
cars and had 32,000 employes.

These railroad companies are com-
mon carriers, authorized to do busi-
ness by the Interstate Commerce
Commission (ICC} and by various
staie regulatory agencies. Each
company has its own Board of Direc-
tors, officers and employes. The
companies have common directors
and officers (with permission of the
ICC}, but have no common directors
or officers with the taxpayer.

The taxpayer plays no role in man-
agement of these companies and
would be prohibited from doing so
under the ICC. The taxpayer merely
acts as a shareholder in these com-
panies, and as such, elects the
Boards of the companies.

Each raiircad has its own manage-
ment, financing (each has its own
credit line; the taxpayer dces not
participate in raising capital for any
of these companies), and personnei
benefits. its employes are covered
under the Railroad Retirement Act
and the Railrcad Unemployment Act,
rather than Social Security and state
unemployment pians. There are no
common benefits for the employes of
the railroad subsidiaries and the tax-
payer's employes. These companies
receive no management services
from the taxpayer, and they do not
ook to the taxpayer on major policy
decisions.

The only capital contribution by the
taxpayer of these companies was in
1978 to help finance a new facility for
one of the companies.

The ICC requires that these compa-
nies remain independent. The ICC
sets the rates charged by railroads,
sets policies concerning abandon-
ment, and requires a uniform ac-
counting system. These companies
are prohibited by law from discrimi-
nating in favor of any customer and
actively seek customers other than
the taxpayer.

The taxpayer has opposed rate in-
creases for raitroads. The taxpayer
aiso uses other carriers, such as
Conrail. However, a significant

amount of the transactions of these
raifroads involve United States Steel
Corporation as the customer (the
percentage of sales by the railroads
tc the taxpayer ranges from 39% to
100% of the railroads’ total sales).
These tfransactions are at market
rates,

Each railroad company, by its Board
of Directors, determines its own divi-
dend after examining the financial
situation in a year. The taxpayer has
no input inte that decision.

In determining the amount of income
from the taxpayer's mining opera-
tions subject to apportionment, the
department’'s assessment separated
netincome from mining sales to third
parties from total income from min-
Ing by using the ratio of sales to third
parties to total income from mining,
which methodoiogy only considered
sales and did not consider the prop-
erty or payroll involved in the mining
function.

Use of the statutory factors of sales,
payroil and property t¢ separate in-
come from mining sales to third par-
ties from total mining income shows
a reduction in appoertionable income
of $9,885,876 in 1972, $11,591,610 in
1973, $19,763,010 in 1974, and
$24,495,789 in 1975,

In computing the payroll and prop-
erty factors for the apportionment
formuia, the department used sales
percentages 1o separate apportion-
able from nonapportionagle payroil
and property, which added to the
overall impact of sales on the appor-
tionment result.

Intupersa is a small steel fabricating
piant located in Guatemala. It made
no sales to the taxpayer and utilized
iocal suppliers of raw materiais and
made all safes in that area. United
States Steel Corporation owned a
93% interest in this company. The
taxpayer may have had personnel
on the Board, and the major policy
decisions of Intupersa had to have
approval of the taxpayer's Board of
Directors.

Crinco Mining Company was a Ven-
ezuelan mining company which prior
to 1975 was a supplier of iron ore to
the taxpayer. The taxpayer had a
100% interest in this company. In
1975, the Venezuelan government
expropriated this company’'s prop-
erty, as a result of which the taxpayer
received a dividend of $115 million
representing a return of the tax-
payer's capital. Prier to January t,

1975, the taxpayer had representa-
tives on the Board of Orinco, but af-
ter January 1, 1975 the company no
longer had any property. In 1975, this
company sold its services to the Ven-
ezuelan government as mining
consultants,

Navios Corporation and Navigen
Company are two of the taxpayer's
transportation subsidiaries. Uniied
States Steel Corporation had a
100% interest in both, They are both
Liberian shipping lines. Navics did
no business with the taxpayer in
1975. Navigen did provide ocean
hauling services for the taxpayer in
1975, but on the same basis as trans-
portation for third parties. These
companies nad no commaon officers
with the taxpayer and were cperated
independently and autonomously
from the taxpayer.

United States Steel Corporation pre-
sented no evidence concerning the
operations of U.S. Steel Interna-
tional, Inc. and United States Steel
International Sales Company (DISC)
to show that these companies were
discrete business enterprises.

In addition to its subsidiaries, the tax-
payer owns a minority interest in the
following dividend paving
companies:

A, Ashco, inc. - Engaged in pump-
ing stations and water pipefine
businesses. The taxpayer owns a
35% interest in this company
and has some input into its
decisions.

B. Oglebay Norton Co. - A large
company on the New York Stock
Exchange. The taxpaver owns a
3.4% interest in this company.

C. Rinker Malerials Co., Inc. - The
taxpayer owns an 11.29% inter-
est in this company and has no
input except as a shareholder.

D. Structural Dynamics - The tax-
payer owns a 45% interest ac-
guired with the proviso that Dr.
Jason A. Lemon remain em-
ployed with this company for at
least tive years and that arrange-
ments be made to protect the
taxpayer's percentage of partici-
pation in the event that new
stock is issued.

E. Altos Hornos de Vizcaya, S.A. - A
Spanish company in which the
taxpayer has a 26.77% interest.
The taxpayer made a loan to this
company in consideration for
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which the taxpayer was to have
representation on the Board of
Directors for ten years and at
least 25% cf the voting power of
the stockholders, coupled with a
change to be made in AHV's by-
laws 10 assure that decisions he
made onily by a 76% vote. Also
under the terms of the agree-
ment, the taxpayer was to pro-
vide technical and managerial
assistance for ten years.

As to the five companies discussed
in the paragraph above, none of
them had officers in common with
the taxpayer, and there were no
purchases or sales between these
companies and the taxpayer. The
taxpayer has no legal contro! over
these companies.

United States Steel Corporation’s to-
tal sales in 1975 included its income
from intangibles and the proceeds
from the sale, exchange and re-
demption of intangible investmeants.

There are no published statutory
sections, Wisconsin Administrative
Code sections, instruction booklets
or other materials available to the
public which set forth the depart-
ment's position as was stated in its
internal Field Audit Section Bulletin
77-9 that only receipts from “the
main thrust of the taxpayer's busi-
ness" are to be inciuded in calcutat-
ing the denominator of the sales fac-
tor. FASE 77-9 was not premulgated
untii 2 3/4 years after the 1975 statu-
tory change as to intangible income
became effective. The department
had proposed an administrative rule
which would have provided that for
purposes of the calculation of the
denominator of the sales factor, the
term ‘sales” only would include
those “from the taxpayer's principle
business activity”. This rule was not
enacted, on advice of counsel, be-
cause of the potential for problems
in fitigation.

The taxpayer's total sales in 1975 in-
cluded its income from intangibles
and the proceeds from the sale, ex-
change and redemption of intangi-
ble investments.

The Commission heid:

A. The taxpayer's USS Realty Devel-
opment Division, Sterling Park
Development Division and In-
vestment Division were not dis-
crete business enterprises but
rather were integral parts of the
taxpayer's unitary business dur-
ing the period at issue, Under s.

71.07(2), Wis. Stats, the tax-
payer's business within Wiscon-
sin was an integral part of such
unitary business during the pe-
riod at issue. Therefore, pursuant
to s. 71.07(2), Wis. Stats,, the tax-
payer's income derived from the
operaticns of these divisions, in-
cluding the intangibie income
derived from the operation of its
Investment Division during 1975,
was includable in its Wisconsin
apportionakble income for the
years at issue.

B. The taxpayer's twelve railroad

subsidiaries were discrete busi-
ness enterprises whose activities
were unrelated to the taxpayer's
activities in Wisconsin. Dividends
received by the taxpayer from
these subsidiaries are not prop-
erly includable in the taxpayer's
Wisconsin apportionable income
in 1975.

C. The taxpayer's foreign subsidiar-

ies, Orinco Mining Co., Intupersa,
Navigen Company and Navios
Corporation, were discrete busi-
ness enterprises whose business
activities were unreiated to the
taxpayer's activities in Wiscon-
sin. Dividends received by the
taxpayer from these foreign sub-
sidiaries are not properly includ-
able in the taxpayer's Wisconsin
apportionable income in 1975.

L. The following companies paying

dividends to the taxpayer in 1975
were discrete business enter-
prises whose business activities
were unrelated to the taxpayer's
activities in Wisconsin: Ashco,
Inc.; Oglebay Norton Co.; Rinker
Materials Co., Inc.; Structural Dy-
namics; and Altos Hornos de Viz-
caya, S.A. Dividends received by
the taxpayer from these foreign
subsidiaries are not properiy in-
cludable in the taxpayer's Wis-
consin apportionable income in
1975.

E. Income from intangibles and

proceeds from the sale, ex-
change and redemption of intan-
gible investments received by the
taxpayer in 1975 and includabie
in its 1975 Wisconsin apportion-
able income come within the in-
tent and meaning of s.
71.07(2)(c)1, Wis. Stats., as “total
sales" includable in the denomi-
nator of the sales factor.

F. The department's methodology

in separating apportionable from

nonapportionable income from
the taxpayer's mining cperations
was in error in employing only a
sales ratio to the taxpayer's iotal
income from mining and was in
error in using a sales ratio 1o de-
termine apportionable payroll
and property. The taxpayer's
methodology in determining Wis-
consin apportionable income
from mining, utilizing sales, prop-
erty and payroll factors, was
shown to be a more accurate
calculation and is hereby
adopted ty the Commission. The
cepartment's determination of
the taxpayer's Wisconsin appor-
ticnable income from mining op-
erations is reduced as follows:
1972 reduced by $9,885,876; 1673
reduced by $11,591,610; 1974 re-
duced by $19,763,010; and 1975
reduced by $24,495,789.

G. Under Wisconsin law, the tax-
payer is not entitled to combine
the sales, payroll and property of
dividend paying subsidiaries in
the denominator of the three
factors.

H. The issues raised by the taxpayer
in objecting to Wisconsin's impo-
sition of the double weighted
sales factor in conjunction with
Wisconsin's change to destina-
tion based sales reporting and in
objecting to the cumulative bur-
den of Wisconsin taxation on the
taxpayer's Wisconsin activities
resulting from statutory changes
(destination sales, double
weighting the sales factor and in-
clusion of intangible income) are
constitutional issues, and the
Commission lacks authority or
jurisdiction to rule on the consti-
tutional issues raised by the
taxpayer.

Neither the taxpayer nor the depart-
ment has appealed this decision.

SALES/USE TAXES

Netex Pet Foods, Inc. vs. Wisconsin
Department of Revenue (Wisconsin
Tax Appeals Commission, January
29, 1985). The sole issue in this case
is whether or not Netex is a person
who may file a claim for refund of
sales tax within the meaning of s.
77.59(4), Wis. Stats.

Netex alleged that it was engaged in
the business of manufacturing feed
ingredients for saie to other manu-
facturers of feed. As an alleged man-



16

WISCONSIN TAX BULLETIN #42

ufacturer, the taxpayer may have
been entitled toc exemption from Wis-
consin sales tax on its purchases of
machines and specific processing
equipment and repair parts, as well
as other exemptions.

Netex did not claim all the exemp-
tions that it allegedly was entitled to
but rather paid a sales tax to the re-
tailers on its purchase of tangible
personal property and taxable ser-
vices. Netex did not pay any sales tax
directly to the department on the
items in dispute.

Netex fited a claim for refund and re-
quest for saies tax audit for the pe-
riod June 1, 1977 through May 31,
1981. The department advised Netex
that it did not consider this a claim
for refund and it would neither grant
nor deny the claim because Netex
had no sales tax account or con-
sumer use tax account.

The Commission held that the tax-
payer was not the “person’ required
to file, with the department, a sales
tax return, reporting the sales tax in
question. The taxpayer was not the
“person” who paid the sales tax in-
volved to the department within the
intent and meaning of s. 77.59(4),
Wis. Stats., and thus, has no legal
standing to make a claim for refund
of sales tax paid.

The taxpayer has not appealed this
deciston.

Skycom Corporation of Wisconsin,
Inc. vs. Wisconsin Department of
Revenue (Wisconsin Tax Appeals
Commission, February 12, 1985}, The
issuas for the Commission to deter-
ming are as follows:

A, Are the taxpayer's gross receipts
from the rental of parabolic discs
to George and Kris Krembs for
the Ramada Airport and the
Ramada Sands subject to the
Wisconsin sales tax under s.
77.52(1), Wis. Stats.?

B. Are the taxpayer's gross receipts
for the services provided at
Northridge Lake Apartments, Mill
Valley Condos, Willow Creek
Condos, Chateau Condomini-
ums, and Prospect Towers sub-
ject to the Wisconsin sales tax as
providing a cabile television sys-
tem under s. 77.52(2)(a)12, Wis.
Stats.?

During the period under review,
Skycom Corporation owned and
leased two garabolic discs to

George and Kris Krembs at the
Ramada Airport and Ramada Sands
on a flat fee basis. Skycom Corpora-
tion merely rented the discs at these
iocations.

Skycom Corporation owned and
maintained parabolic discs at
Northridge Lake Apartments, Mill
Valley Condos, Wiliow Creek Con-
dos, Chateau Condominiums, and
Prospect Towers. The taxpayer also
maintained antennas to provide
UHF and VHF reception.

Each parabolic disc pulied in micro-
wave signais to allow certain viewers
to obtain the movie channel and
ESPN, the sports channel. Skycom
Corporation did not generate any
microwave signals, but amplified mi-
crowave signals transmitted by satel-
lites owned by third parties. Skycom
Corporation sometimes paid a fee to
the owners of the satellites for ampli-
fying its signais.

The parabolic discs were attached to
the general wiring system or the
master antenna system of a building.
The antenna wiring was already in
the units and was not installed by
Skycom Corporation. Skycom Cor-
poration did not own the master an-
tennas, but maintained the master
antennas. The UHF and VHF anten-
nas were not owned dy Skycom Cor-
poration but were owned by the
homeowner's association or the
owner of the apartment buildings.
Skycom Coarporation never sold or
installed UHF or VHF antennas, and
this was not part of its service fee.

Skycom Corporation also owned
and maintained a decoder biock
which was a wire from the individuai
TV set to the wall tap.

The taxpayer charged the individual
apartment dwellers or condominium
dweliers a monthly fee for the recep-
tion of the additional television
channels. Not every resident of an
apartment complex or condominium
served by Skycom subscribed fo re-
ceive the additional television
channels.

The Commission concluded that the
taxpayer's gross receipts from its
rental of parabolic discs to George
and Kris Krembs for the Ramada Air-
port and the Ramada Sands are
subject to the Wisconsin sales tax.
The taxpayer's gross receipts for the
services provided at Northridge Lake
Apartments, Mill Valley Condos, Wil-
low Creek Condos, Chateau Condo-
miniums, and Prospect Towers are

subject to the Wisconsin sales tax as
providing & cable television system
under s. 77.52(2)(a}12, Wis. Stats,
Skycom Corporation did not qualify
for any exemptions under s.
77.51(28), Wis. Stats.

The taxpayer has appealed this deci-
sion to the Circuit Court,

Wisconsin Department of Revenue
vs. Valley Ready Mixed Concrete
Co., Inc. (Circuit Court of Dane
County, May 2, 1985). The issug in
this case I1s whether the Wisconsin
Tax Appeals Commissicn’s determi-
nation that Valley Ready Mix “manu-
factured” concrete in its mixer trucks
was erronecus as a matter of law. In
its decision dated November 13,
1984, the Commissicn ruled that Val-
ley Ready Mix was entitled to a saies
and use tax exempticn on the
purchase of truck chassis, mixing
units and repair and replacement
parts used in the company’'s manu-
facture of concrete. (See WTB #41
for a summary of the Commission’s
decision.}

The Circuit Court found that the
Commission’s conclusion that Valley
Ready Mix's operations constituted
manufacturing — while reasonable
people might reach different conclu-
sicns on the same question —is rea-
sonable based on the facts. Thus,
the Circuit Court affirmed the Com-
mission’s decision.

The department has not appealed
this decision.

HOMESTEAD CREDIT

Evelyn M. Fillner vs, Wisconsin De-
partment of Revenue (Wisconsin
Tax Appeals Commission, January
31, 1985). The issue before the Com-
mission is whether the department
correctly adjusted the claimant's
1982 homestead credit claim.

The department adjusted the claim-
ant's 1982 cfaim because she jointly
owned the real estate with Darwin
Fillner, her adult son. The depart-
ment allowed her to claim her share
of the taxes pius 25% of the remain-
ing taxes as rent.

The claimant in her petition for rede-
termination stated that "l owned said
property until my son gave me a gift
of home improvements such as alu-
minum siding, screens and windows,
.. He had to have half ownership (in
name only) to get his iocan from the
loan company.”
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The Commission concluded that
during the period involved the claim-
ant was deemed te have an owner-
ship interest of only 50% in the
homestead in question, as record ti-
tle was held jointly by her with her
adult son. The department acted
properly when it adjusted the claim-
ant's 1982 property taxes accrued to
50% of the tax bill on the homestead
plus 25% of the remaining 50% of
the 1982 tax bill as rent constituting
property taxes accrued.

The claimant has not appealed this
decision.

Alice L. Szymec2yk vs. Wisconsin
Department of Revenue (Wisconsin

Tax Appeals Commission, January
29, 1985). The only issue pending
before the Commission is whether
the claimant, who resided in a nurs-
ing home and received medical as-
sistance under Title XIX at the time
she filed her 1983 homestead credit
claim, is entitied to a homestead
credit refund for 1983.

The claimant filed a 1983 homestead
credit claim and attached a real es-
tate tax bill addressed to John
Szymczyk at 1901 Hamilton Street,
Manitowoc, Wisconsin. The claimant
claims that she paid the real estate

On Decembper 23, 1983, the claimant
entered the Park Lawn Nursing
Home. While residing in the nursing
home, she received medical assis-
tance under Title XiX. The claimant
fiied her 1983 homestead claim while
a resident of the nursing home.

The Commission held that the claim-
ant s not eligible for homestead
credit for 1983 because at the time
she filed for the credit she resided in
a nursing hoeme and was receiving
medical assistance under Title XIX.

The claimant has not appealed this
decision.

taxes in 1983.

TAX RELEASES

("Tax Releases” are designed to provide answers to the
specific tax questions covered, based on the facts indi-
cated. However, the answer may not apply to all questions
of a similar nature. In situations where the facts vary from
those given herein, it is recommended that advice be
sought from the Department Unless otherwise indicated,
Tax Refeases apply for all periods open to adjustment. All
references fo section numbers are to the Wisconsin Stat-
utes unless otherwise noted.)

Individual Income Taxes

Political Contributions

Taxability of Layoif Benefits

Taxability of Railroad Retirement Benefits

Treatment of Gain on Involuntarily Converted Property
Replaced Outside Wisconsin

LD

Corporation Franchise/Income Taxes

1. Assessments by Wisconsin Public Service Corporation

2. Nexus for Foreign Corperations Holding Wisconsin
Partnership interests

3. "No Tax Change” Field Audits

4. Wisconsin Treatment of Foreign Sales Corporations
and Domestic Internationai Sales Corporations

Sales/Use Taxes

Blank Videotape Purchased by TV Station

Farmers’ Irrigation Equipment

Septic Tanks Owned by Municipality

Telephone Call Detail Charges

Waste Reduction and Recycling Exemptions

Waste Reduction and Recycling Exemption for Road
Machinery

o

Homestead Credit and Farmland Preservation Credit

~ 1. Add Back for Gain on Sale of Principal Residence
2. Farmland Credit for Not-for-Profit Corporation

INDIVIDUAL INCOME TAXES

1. Political Contributions
Statutes: section 71.02(2){b), 1983 Wis. Stats.

Facts: Taxpayer A contributes a painting to the campaign
fund of a political candidate. The painting has a fair mar-
ket vaiue of $100. The campaign committee immediately
sells the painting in a fund raising auction to Taxpayer B
for $130.

Question 1: For Wisconsin purposes, may Taxpaysr A

~ claim a deduction for a pelitical contribution?

Answer 1: No, Taxpayer A may nct claim a deduction for
the contribution of the painting. Cnly contributions or gifts
of money may be deducted. Wisconsin follows the federal
Internal Revenue Code Section 218, as it existed immedi-
ately prior to its repeal in 1978. Section 218 allowed as a
deduction any political contribution, which was defined in
Code Section 41(c)(1) as “a contribution or gift of money
to.."

Question 2: Are there any tax consequences tc Taxpayer A
as a result of donating the painting?

Answer 2: Yes, under Section 84 of the Internal Revenue
Code, the contribution must be treated as a sale. Taxpayer
A is considered to have realired an amount equal o the
fair market value of the painting at the time of transfer. If
the fair market value exceeds Taxpayer A's basis in the
painting, short or long term capital gain is realized. If Tax-
payer A's basis is greater than the fair market value, the
toss ts not deductible.

Question 3: For Wisconsin purposes, may Taxpayer B
claim a deduction for & political contribution?

Answer 3: Yes, Taxpayer B may claim a deduction of $30.
The fair market value of the painting is $100. If Taxpayer B
pays $130 for the painting, Taxpayver B may deduct $30
($130 purchase price minus the $100 actual value of the
asset acquired).

Question 4; if the painting is nct immediately resold, how
wouid the political contribution be determined?

Answer 4: The amount of political contribution is depen-
dent upon the fair market value of the painting at the time
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of purchase from the political organization. If the amount
paid for the painting is greater than the fair market value
determined at the time of purchase, the excess is consid-
ered a political contribution.

2. Taxability of Layoff Benefits

Statutes: section 71.02{2){b), 1983 Wis. Stats.

Facts and Question: Under Section 14 of the Wisconsin
State Employes Collective Bargaining Agreement a laid off
employe, upon written request at the time of layoff, may
have his or her accumuialed unused sick ieave converted
to cash at the current base pay rate for credits to be used
to pay health insurance premiums during the time of the
layoft. The employer will make the premium payments di-
rectly to the insurer. Premium payments will expire at the
earlier of five years from the date of layoff or the first of the
month following the employe's acceptance of any other
employment. At the time of reinstatement or recall, unused
cash credits will be reconverted to sick leave at the same
rate for the original conversion and restored to the em-
ploye's sick leave account.

Are these payments of health insurance premiums consid-
ered taxabie income to the employe for federai andg state
income tax purposes?

Answer: No, the employer's payment of health insurance
premiums through conversion of accumulated sick leave
under the WSEU Collective Bargaining Agreement is not
taxable income.

In s. 71.02(2), 1983 Wis. Stats., Wisconsin adjusted gross
income is defined as federal adjusted gross income, with
certain prescribed maodifications. Internal Revenue Code
Section 61 provides that gross income means all income
from whatever scurce derived, including compensation for
services, unless specifically exempt. Gress income does
not inciude the employer's contributions to accident or
heaith plans for compensation (through insurance or
otherwise) to employes for personal injuries or sickness,
pursuant to Section 106 of the Internal Revenue Code.

Federa! Revenue Ruling 75-539 discusses the tax treat-
ment of medical insurance premiums paid for a retired em-
ploye in two situations. In the first situation, the employe
has the option upon retirement to receive a cash payment
for accumulated sick leave or to have the payment applied
to the cost of health insurance. The amount of the cash
payment which the employe is entitled to receive is consid-
ered taxable income at the time available tc the employe,
whether paid in cash or used to continue medical insur-
ance coverage. In the second situation, the unused sick
feave credits may be used to pay insurance premiums, but
unger no circumstances may the employe or the em-
ploye's spouse or dependents receive any of the amount
in cash. Any amount not spent for health insurance premi-
ums reverts to the empioyer. Such amounts are not con-
sidered constructively received by the employe, but are
contributions by the employer to the heaith plan. These
payments are excludabie from taxable income.

Section 14 ¢f the WSEU Coliective Bargaining Agreement
does not grant laid off employes the right to receive cash
over which they have complete control. Because the em-
ployer makes premium payments directly to the insurer,
the continuation of health insurance premiums is simitar

to the sick leave provision in the second situation dis-
cussed in Revenue Ruling 75-539. The cash value of the
accumulated unused sick leave credits that are used by
the employer to pay the health insurance premiums of the
laid off employes qualifies as excludable income under
Section 106 of the Internal Revenue Code.

3. Taxability of Railroad Retirement Benefits

Statutes: section 71.03{2), 1983 Wis. Stats.

Facts and Question: The enactment of the Social Security
Amendments Act of 1983 (Fublic Law 98-21, April 20, 1983)
made a portion of social security benefits subject to fed-
eral income taxes in certain situations. Section 231m of
Title 45 of the United States Code was amended by Con-
gress during 1983 to make some railrcad retirement bene-
fits equivalent to sociat security benefits and thus subject
to federal tax. No provision in federal faw prohibits state
and local governments from taxing social security
benefits.

Can Wisconsin impose an income tax ¢n amounts of rail-
road retirement benefits which are taxable for federal in-
come tax purposes in certain situations?

Answer: No, railroad retirement bensfits are exempt from
Wisconsin ingome tax, Section 231m of the United States
Code continues to bar state and local taxation of railroad
retirement benefits. On a 1984 Form 1, the Tier 1 railroad
retirement benefits included in federal adjusted gross in-
come are removed from Wisconsin taxable income when
Columns B and C of line 14 are completed. Tier 2 or sup-
plemental railroad retirement benefits included in federal
adjusted gross income are subtracted from federal in-
come cn line 34 on a 1884 Form 1.

4. Treatment of Gain on Involuntarily Converted
Property Replaced Outside
Wisconsin

Statutes: sections 71.02(2){b) and 71.05(1){(a)6, 1983 Wis.
Stats.

Facts and Question: Section 1033 of the federal Internal
Revenue Code {IRC) allows for postponement of recogni-
tion of gain on an involuntary conversion of property
when replacement property is purchased within a speci-
fied pericd of time. Wisconsin, because of its reference to
the definition of the IRC in 5. 71.02(2), 1983 Wis. Stats., foi-
lows the provisions of the IRC unless an exception is
noted.

Thus s, 71.02(2), 1983 Wis. Stats., allows the postponement
of recognition of gain realized from the involuntary con-
version of property by a Wisconsin resident, whether the
replacement property is located within or outside of Wis-
consin. Under s. 71.02(2), 1983 Wis. Stats., the deferral of
gain on an involuntary conversion of property by a non-
resident individual, estate or trust is also allowable when
the replacement property is located in Wisconsin,

An exception to Section 1033 of the {RC is provided by s.
71.05(1)(a)6, 1983 Wis. Stats. Section 71.05(1)(a)g, 1983
Wis. Stats., provides an add modification by nonresident
individuals, estates or trusts for the gain on the inveluntary
conversion of Wisconsin property excluded under Section
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1033 of the IRC if the replacement property Is located
cutside the State of Wisconsin.

Exampie: On June 30, 1883 a taxpayer received $10,000 for
inveluntarily converted property with a basis of $7,500. The
taxpayer became a resident of llinois on September 15,
1983 and purchased replacement property in llinois on
Aprit 1, 1984 for $11,000.

Can the recognition of the $2 500 gain ($10,500 less $7,500
cost basis) from the involuntary conversion be postponed
for Wisconsin income tax purposes?

Answer: Yes, recognition of gain on the involuntary con-
version may be postponed for Wisconsin income tax pur-
poses under s. 71.02(2), 1983 Wis. Stats. An add modifica-
tion under s. 71.05(1)(a)6, 1983 Wis. Stats., is not required
to include the gain in Wisconsin taxable income. The tax-
payer's residency at the time the gain was realized is the
controliing factor, not the taxpayer’s residency at the time
of replacement. As long as the taxpayer is a Wisconsin
resident when the gain is realized, the gain on the involun-
tary conversion can be deferred as long as the taxpayer
adheres fo the provisions of Section 1033 of the IRC.
(NOTE: if the taxpayer is a nonresident when the gain is
realized, an add modification is required under s.
71.05{1)(a)6, 1983 Wis. Stats., to include the gain in Wis-
consin taxabkle income.)

CORPORATION FRANCHISE/INCOME TAXES

1. Assessments by Wisconsin Public Service
Commission

Statutes: section 71.04(2)(a), 1983 Wis, Stats.

Facts and Question: The Wisconsin Public Service Com-
mission (PSC) is supported by all the public utilities, power
districts and sewerage systems which it regulates. Under s.
196.85, 1983 Wis. Stats., the PSC bills these utilities directly
for the cost of investigations, appraisals, and engineering
or accounting services which it renders for them. At the
end of each year the PSC assesses the public utilities,
power districts and sewerage systems for the costs attrib-
utable to regutation but not directly related to any one util-
ity. This assessment is called a remainder assessment and
is based on the gross receipts of each utility.

Is the remainder assessment under s. 196.85(2), 1983 Wis.
Stats., deductible cn a Wisconsin franchisef/income tax re-
turn of a regulated utility corporation? '

Answer: Yes, the remainder assessment is deductible as
an ordinary expense of doing business for a regulated util-
ity corporation (s. 71.04(2)(a), 1983 Wis. Stats.). While the
remainder assessment is based or gross receipts, it is not
a tax; it is a fee imposed primarily to cover the cost and
expense of regulation.

2. Nexus for Foreign Corporations Holding Wisconsin
Partnership Interesls

Statutes: sections 71.07{1m) and {2}, 1983 Wis. Stats.

Wis. Adm. Code: sections Tax 2.39 and 2.82, September
1983 Register

Facts: Wis. Adm. Code section Tax 2.82 establishes certain
activities of foreign corporations which constitute nexus

for Wisconsin franchise/income purposes. Some of the
more frequently encountered activities stated in the rule
are maintenance of any business location in Wisconsin,
including any kind of office, and ownership of real estate
in Wisconsin.

Wis. Adm. Code section Tax 2.39 states thal any person
doing business both In and outside Wisconsin shall report
by the statutory apportionment method when the person’s
business in this state is an integrai part of a unitary busi-
ness unless the department, in writing, allows reporting on
a different basis,

Question 1: A general parinership has a sales office in
Wisconsin. One of the partrers is a corporation incorpo-
rated in a stale outside Wisconsin. Dges the partnership’s
sales office establish nexus with Wisconsin for the foreign
corporation?

Answer 1: Yes. All partners, including the corporation,
must file Wisconsin franchise/income tax returns and re-
port their share of the partnership income.

Question 2: Foreign Corporation X is a member of a Wis-
consin partnersnip with a sales office in Wisconsin which
is an integral part of the corporation's unitary business.
Can Corporation X use separate accounting to report its
share of the Wisconsin net income from the operation of
the Wisconsin partnership?

Answer 2: No. Because the Wisconsin partnership opera-
tion is a part of the corporation's unitary business opera-
tion, Corporation X must combine its share of the partner-
ship income with the income from its regular business
operations and use the statutory apportionment formula
to determine Wisconsin net income.

3. “No Tax Change” Field Audiis

Statutes: sections 71.09{13}(a), 71.10(10), 71.11(20) and
(21)(a) and 71.12, 1983 Wis. Stats.

Background: The Wisconsin Board of Tax Appeals held in
the case of Superior Water, Light and Power Company (1
WBTA 274) that a "no tax letter' is not considered an addi-
tional assessment under Chapter 71 of the Wisconsin Stai-
utes. It also indicated in its Amber, inc. (2 WBTA 571) deci-
sion that an adjustment to a net business loss is not an
additional assessment in the year of the net business loss.
As a result of these cases, a field audit (s. 71.11(20}, 1983
Wis. Stats.) does not finalize the tax or income shown on
the return or audit report if a no change letter is issued or if
business losses are adjusted but no additional tax is as-
sessed. Such years do not become final and conclusive as
a result of a field audit. Rather, these years may be iater
adjusted by the taxpayer or the department within the stat-
ute of limitations, or a refund may be claimed for such no
change years as long as it also is within the statute of limi-
tations. A net business loss, for carryover purposes, may
be adjusted for years beyond the statute of iimitations as
long as the income year against which it is used is open to
adjustment.

Net Business Loss Offsets

Question 1: Is a notice sent to a taxpayer pursuant {o a
field audit indicating "no tax change” in one year and an
adjustment to the net business loss of another year con-
sidered an additional assessment or correction of assess-
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ment pers. 71.11(21)(a), 1983 Wis. Stats., for either ot those
years?

Answer 1. No. A "no tax letter” is not considered an addi-
ticnal assessment {(Superior Water, Light and Power Com-
pany) and an adjustment to a net business loss is not an
additional assessment in the year of the net business loss
(Amber, Inc.).

Question 2: Are the “no tax change" for one year and the
adjustment to the net business loss of another year ap-
pealable under s. 71.12, 1983 Wis. Stats, or any cther
statute?

Answer 2: No. A taxpayer may not seek the appeal reme-
dies specified in 5. 71.12, 1983 Wis. Stats., because the re-
fief provided therein is available only to those who are ag-
grieved by an assessment, refund or notice of denial of
refund. Such would not be the case here (this was cited by
the Wisconsin Board of Tax Appeals in the Superior Water,
Light and Power Company case).

Question 3: Is the income as reported in the “no tax
change” year and the adjusted net business loss as
shown on the audit report of another year conrsidered to
be final and conclusive under s. 71.12, 1983 Wis. Stats., or
any other statute?

Answer 3. The Wisconsin Board of Tax Appeals ruled in
the Superior Water, Light and Power Company case that
the “no tax letter" is not grovided for in the statutes nor
does it operate with the same legal finality as does an ad-
ditional assessment. Thus, the income reported in the “no
tax change” year and the net business loss as determined
by the department in the audit report may be adjusted at a
fater date by both the taxpayer and the department as in-
dicated above.

Question 4: If both the taxpayer and the department may
adjust the business loss as shown in the “no tax change”
audit report, may adjustments be made to items shown in
the audit report or only to items not included in the audit
report?

Answer 4: Because there are no appeai remedies available
to a taxpayer in a year that a net business loss is adjusted
and because such a year does not become final and con-
clusive as a result of a field audit, adjustments may be
made by both the taxpayer and the department to items
shown in the audit report as well as to other items,

Question &: If the department conducted a field audit of a
taxpayer and the department made an assessment for one
or more years audited but the final year of the audit was a
loss year both before and after adjustments, may the de-
partment or the taxpayer further acjust the loss year in a
subsequent year in which the loss is carried forward?

Answer 5: Yes. Under the principles set forth in Amber, inc.
(2 WBTA 571) a net business loss may be adjusied for a
year beyond the statute of limitations as long as the in-
come year against which it is used is open to adjustment.

Claim for Refund

Question §: If the department conducted a field audit of a
taxpayer and the department made no adjustment in one
or more years audited, may the taxpayer file a claim for
refund for the “no tax change” year(s) after the field audit
has been concluded and department notification has
been received?

Answer 6: Yes. In the Superior Water, Light and Power
Company case, the Board of Tax Appeals ruled that a “no
tax letter” sent by the department to the taxpayer ai the
conclusion of a field audit did not have the effect of bar-
ring the taxpayer's claim for refund of taxes within s.
71.10(10}, 1983 Wis. Stats,, since the letter was not a notice
of an additional assessment within Chapter 71 of the Wis-
consin Statutes.

Question 7: If the department conducted a field audit of a
taxpayer for income or franchise taxes and made adjust-
ments for all but the last year audited, may the taxpayer at
some iater date file a claim for refund (or the department
make an assessment) for the last (“no tax change”) year
of the audit even though the field audit assessment has
become final and conciusive?

Answer 7: Yes. If no timely petition for redetermination was
filed, the years assessed would have become final and
conclusive. However, the last year audited resulted in a
"no tax change” and wou'd not operate with the same le-
gal finality as a year assessed (Superior Water, Light and
Power Company).

Manufacturer's Sales Tax Credit

Question 8: Is a notice sent to a taxpayer pursuant to a
franchise or income tax field audit indicating no change in
tax in the years audited but reducing the manufacturer’'s
sales tax credit carryforward to unaudited future years
considered an additional assessment or correction of as-
sessment under 8. 71.11(21)(a), 1983 Wis. Siats.?

Answer 8 No. Pursuant to the Superior Water, Light and
Power Company and Amber, inc. cases, an “additional as-
sessment” requires an assessment of tax liability greater
than that reported.

Question 9; Is the reduction in the manufacturer's sales tax
credit carryforward with no change in tax liability in the
years field audited considered appealable under s, 71.12,
1983 Wis. Stats., or any other statute?

Answer 9: No. A taxpayer would have no reason to seek
the appeal remedies specified in s. 71.12, 1983 Wis. Stats.,
because the relief provided therein is available only to
those who are aggrieved by an assessmeant, refund or no-
tice of denial of refund.

Question_10: is the adjusted manufacturer's sales tax
credit carryforward in Question 8 considered 1o be final
and conclusive under s. 71.12, s. 71.10(10}(d}, 1983 Wis.
Stats., or any other statute?

Answer 10: No. In the Superior Water, Light and Power
Company case, the Beard of Tax Appeals ruled that "the
no tax letter is not provided for nor does it operate with the
same legal finaiity as does an additional assessment”.
Similarly, an adjustment to the manufacturer's sales tax
credit carryforward, which is not considered an additional
assessment, is not considered to be final and conciusive.
The manufacturer's sales tax credit as determined by the
department in the audit report may be adjusted at a later
date within the statute of limitations by both the depart-
ment and the taxpayer.

Farmiand Preservation and Homestead Credits

Question 11: A notice is sent to a taxpayer pursuant to field
audit indicating no change in the tax liability for a particu-
lar tax year but recovering a portion of the farmland pres-
ervation credit or homestead credit. {A) Is the income re-
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ported in that tax year considered to be final and
conclusive under s. 71.09(13){(a), s. 71.10(10)(d), 1983 Wis.
Stats., or any cther statute? (B) Is the farmland preserva-
tion credit or homestead credit as determined by the de-
partment considered 1o be final and conclusive if there
was no timely appeal of the determination for the recovery
of the farmland preservation credit or homestead credit?

Answer 11: (A) In accordance with the Superior Water,
Light and Power Company case, there is no finality to the
inceme because there was nc “additional income or
franchise tax assessment” under Chapter 71 of the stat-
utes. (B) If no timely petition for redetermination of the
farmland preservation credit or homestead credit is filed,
the department's determination of the credit is final and
conclusive under s. 71.90(13)(a), 1283 Wis. Stats.

4. Wisconsin Treatment of Foreign Sales Corporations
and Domestic International Sales
Corporations

Statutes: sections 71.04(4} and 71.11(7r), 1983 Wis. Stats,

Background: Under the Tax Reform Act of 1984 the system
of Domestic International Sales Corporations (DISCs) will
generally be replaced after December 31, 1884 with a new
system of Foreign Saies Corporations (FSCs). Under the
FSC system, a portion cf the foreign trade income of an
FSC will be exempt from federal tax at the corporate level,
provided it is derived from the foreign presence and eco-
nomic activity of the FSC. In contrast, under the DISC sys-
tem there is no corporate income tax imposed on DISC
income, and there is a partial deferral of taxes at the
shareholder level. Although DISCs are not abolished by
the Act, their tax benefits are limited and an interest
charge for tax deferred amounts is imposed on DISC
shareholders.

To qualify as an FSC, a corporation must meet six require-
ments designed to ensure that it has adequate foreign
oresence. If a corporation meets all six requirements, and
makes an election that complies with the procedural re-
quirements of section 927(f)(i) of the Internal Revenue
Code, it will be treated as an FSC by the Internal Revenue
Service. The six requirements are:

A. The FSC must be a foreign corporation created or or-
ganized under the laws of a qualified foreign country.

B. The FSC must not have more than 25 shareholders.
C. The FSC may not have any preferred stock.

D. The FSC must maintain an office located outside the
United States (cr in any U.S. possession) at which
there is a permanent set of tax records, including
involices.

E. The board of directors of an FSC must always include
at least one individual who is not a resident of the
United States,

F. An FSC cannot be a member of any controlled group
of corporations of which a DISC is a member.

In lieu of forming FSCs, taxpayers may continue to use
their DISCs for annual export receipts up to $10 miliion.
DISCs that continue in existence or are formed after 1984
will be known as “interest-charge” DISCs. As with other
DISCs, their accumulated DISC income through 1984 will

be exempt from federal tax. Most of the former DISC rules
will continue to apply, including the gross receipts and as-
sets tests. However, the former “incremental rule” wili not
apply, and the deemed distribution of DISC income is re-
duced from one-half to one-seventeenth.

Therefore, most DISC income after December 31, 1984
may be deferred for federal tax purposes although the
shareholders of DISCs will be required to pay an interest
charge on the deferred tax, the rate of which will be deter-
mined annually by the United States Treasury based on
Treasury bill vields. The year-end of the FSC or an interest-
charge DISC must conform to the year-end of its share-
holder. If there is more than one sharenolder, the year-end
must conform to the year-end of the majority shareholder
or the year-end of one cf the sharehoilders owning equal
highest percentage interests in the stock of the FSC or
DISC.

This new federal legislation terminates the old DISC provi-
sions as of December 31, 1984. A special transition rule
treats distributions after January 1, 1985 as nontaxable
amounts paid from previously taxed income of the DISC.
Thus, the deferred tax liabllity is forgiven for federal in-
come tax purposes.

Question 1: What is the Wisconsin treatment of FSCs?

Answer 1. Since the Wisconsin statutes contain no special
provisions for FSCs, the net income of an FSC will not be
supject to the combining provisions of 5. 71.11(7r), 1983
Wis. Stats, The net income of an FSC is not to be combined
with its parent or affiliate; it will be subject to Wisconsin
taxation as a separate corporation provided it has nexus
in Wisconsin,

Question 2: What is the Wisconsin treatment of interast-
charge DISCs?

Answer 2. The net income of the newly created interest-
charge DISC will also be subject to Wisconsin taxation as
a separate corporation if the DISC has Wisconsin nexus.
Since this type of DISC does not have the meaning speci-
fied in section 992 of the internal Revenue Code, as
amended to December 31, 1879, its net income aiso is not
subject to the combining provisions of s. 71.11(7r), 1983
Wis. Stats.

Question 3: The Tax Reform Act of 1984 provides that as of
Decembear 31, 1984 the accumulated income of a DISC will
be deemed previcusly taxed income and will be exempt
from federal tax liability. Assume a corporation has a fiscal
year ending QOctober 31, 1985 and has a 100% owned
DISC. Can this corporation deduct under s. 71.04{4){b),
1983 Wis. Stats., 100% of any DISC dividends to be issued
in January, 1985 or subsequently?

Answer 3: Yes, the corporation can under s. 71.04(4){b),
1983 Wis. Stats., deduct 100% of any DISC dividends is-
sued in January, 1985 or subsequently.

Since the Wisconsin statutes do not contain a provision
simitar to the federal provision which deems all accumu-
lated DISC income to be previcusly taxed income exempt
from tax after December 31, 1984, the distribution of such
income will be taxed as dividends for Wisconsin corpora-
tion tax purposes, to the extent not excludable under s.
71.11(71), 1983 Wis. Stats.

All dividends received from a DISC that are not excludable
under s. 71.11(7r), 1983 Wis. Stats., may, however, be de-
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ductible under 5. 71.04(4), 1983 Wis. Stats., provided the
requirements for deductibility are met (e.g., the corpora-
tion receiving the dividends must have owned directly ar
indirectly during the entire year at least 80% of the total
combined voting stock of the payor corporation). For the
taxable year 1984, 75% of the non-excludatble dividends
are deductible under s. 71.04(4)(b), 1983 Wis. Stats., while
100% of such dividends are deductibte for 1985.

Question 4: Although most DISC shareholders are corpo-
rations, there are a few which have individual sharehacld-
ars. Wisconsin law currently provides that 1984 taxable in-
come of individuals is determined under the Internal
Revenue Code as of Decemper 31, 1983 and does not
therefore include the 1984 federal law changes. Based on
the fact that the normal year end of a DISC is beyond De-
cember 31, 1984 (e.g., January 31, 1985) but ifs year is
deemed to end on December 31, 1984 under the provi-
sions of the Tax Reform Act of 1984;

A. Will the deemed distribution that occurs on December
31, 1984 for federal tax purposes be included in net
income in computing an individual shareholder's Wis-
consin net income for 19847

B. Will the answer to guestion 4A be different if the DISC
ceases to exist as of December 31, 19847

C. if the DISC changes its fiscal year to a calendar year
for 1984 will this deemed distribution be taxable?

D. An individual shareholder having a fiscal year ending
after December 31, 1984 and before July 1, 1985 will file
a 1984 Wisconsin return. if the shareholder receives a
distribution of accumulated DISC earnings between
December 31, 1984 and June 30, 1985 wili this distribu-
tion be taxed as a dividend? (For federal tax purposes
this would be deemed to be a distribution of previously
taxed income based on the amendments to the Inter-
nal Revenue Code in the Tax Reform Act of 1984.)

Answer 4A: No. The deemed distribution that occurs on
December 31, 1684 for federal tax purposes will not be in-
cluded in the 1984 net income of the shareholder for Wis-
consin tax purpeses unless the DISC has a normal year
end of December 31, 1984.

Answer 4B: Yes. The deemed distribution that occurs on
December 31, 1984 would be includable in the share-
holder's 1984 Wisconsin net income if the DISC ceased to
exist as of December 31, 1984 due to its liquidation.

Answer 4C: Yes. If a DISC changes its fiscal year to a De-
cember 31, 1984 calendar year, deemed distributions
would be taxable because such distributions are consid-
ered by the Internal Revenue Code as being made on the
iast day of the tax year. The provisions of the 1983 Internal
Revenue Code would have to be applied, however, fn arriv-
ing at Wisconsin taxable income of individual
shareholders.

Answer 40: An individual shareholder having a fiscal year
that ends after December 31, 1984 but no later than June
30, 1985 will file a 1984 Wisconsin return. If the shareholder
receives a distnibution of accumulated DISC earnings dur-
ing the period January 1, 1985 through June 30, 1985, it
would be taxable to the shareholder, to the extent this dis-
tribution has not previcusly been taxed, in accordance
with the provisicns of the 1983 Internal Revenue Code
even though the 1984 Code would consider all of the ac-

cumulated earnings distributed as having previously been
taxed.

SALES/USE TAXES

1. Blank Videotape Purchased by TV Station
Statutes: section 77.54(23m), 1983 Wis. Stats.

Facts and Question; A commercial television station uses
blank or raw videotape in many ways in its day to day op-
erations. Commaon uses of videotape are as follows:

A. Each time an employe goes out on a job to a news
event the camera uses videctape to record what hap-
pened. Formerly film was used.

B. Commercials are made and recorded on tape.

C. A program on the network at one hour is videotaped
and rebroadcast at another time.

D. Service announcements are prepared by the station
on videotape.

E. Anything produced locally for TV broadcasting is
recorded on videotape.

Section 77.54(23m), 1983 Wis. Stats., exempts “The gross
receipts from the sale, lease or rental of or the storage, use
or other consumption of motion picture film or tape,.."
Does this exemption apply to raw and biank videotape
purchased by a commercial television station as weli as
copyright video tape purchased by the station?

Answer: The sales/use tax exemption in s. 77.54(23m),
1983 Wis. Stats., applies to copyright videotape and raw or
blank videotape purchased by a commercial television
station.

2. Farmers’ Irrigation Equipment

Statutes: section 77.54(3), 1983 Wis. Stats.

Facts and Question: Section 77.54(3), 1983 Wis. Stats.,
provides a sales/use tax exemption for tractors and ma-
chines, including accessories, attachments, fuel, and
parts therefor, used directly in farming. A farmer may
purchase all the component parts of an irrigation system,
which would include pumps, power -units to drive the
pumps, above or below ground sectional piping, fitlings
and sprinkler devices; or a contractor may purchase the
component parts of the irrigation system, install and sell
the entire irrigation system to the farmer. The question is
whether the entire irrigation system is real estate or per-
sonal property for sales tax purposes.

Answer. Section 70.04{2), 1983 Wis. Stats., provides that
“the term ‘personal property’, as used in Chs. 70 to 79,
shall include irrigation implements used by a farmer, in-
cluding pumps, power units to drive the pumps, transmis-
sion units, sprinkler devices and sectional giping”. Thus,
the entire irrigation system, including the wel and pumps,
is considered personal property for sales tax purposes.
Therefore, a farmer may purchase the component parts or
the entire system without tax as an exempt farm machine
under s. 77.54(3), 1983 Wis. Stats. A contractor may also
purchase the component parts without tax “for resale” as
personal property to the farmer.
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3. Septic Tanks Owned by Municipality
Statutes: section 77.54(26), 1983 Wis. Stats.

Facts and Question: Section 77.54(26), 1983 Wis. Stats.,
provides a sales/use tax exemption for tangible personal
property which becomes a component part of a waste
treatment facility of any poiitical subdivision of this state.

A village is constructing a new sewage treatment facility
and collection systam. This unique system consists of a
seplic tank and a submersible pump being located at
each household in the village. When the liquid reaches &
certain level in the septic tank the sewage is pumped to a
firal community septic tank where chlorine is added. As
the sewage leaves the community septic tank it goes
through a sand filter prior to its discharge into a nearby
stream. Treatment of the sewage by bacterial action takes
piace in the septic tank at each hcusehold and also in the
community faciity.

Are a contractor's purchases of septic tanks, pumps and
associated electrical equipment located at each house-
hold exempt under s. 77.54(26), 1983 Wis. Stats.?

Answer: The purchase of the septic tank is exempt be-
cause the village is treating its sewage at each household,
However, purchases of the pumps and associated electri-
cal equipment at each household are not exempt as thay
are part of the coliection system used to move the sewage
to the community septic tank.

4. Telephone Caii Detail Charges

Statutes: section 77.52(2)(s)4, 1983 Wis. Stats.

Facts and Question: A person who is not in the business of
providing fong distance voice transmission service pro-
vides a customer with computer produced monthly reports
showing how the customer's telephones are being used.
The report can define the customer’s telephone facility us-
age, call detail charges and provide various other ac-
counting details. The customer has the option to choose
from a variety of types of reports depending on the type of
call detail it desires.

Are these call detail charges by a company which also
sells and leases telephone equipment, but dees not trans-
mit messages for its customers, subject to the sales tax?

Answer: Yes. This computer provided service is a taxable
telephone service under s. 77.52{2)(a)4, 1983 Wis. Stats.,
which imposes the tax on “the sale of telephone services
of whatever nature. . . "

5. Waste Reduction and Recycling Exemptions

Statutes: section 77.54(5)(c) and (26m}, 1983 Wis. Stats.

Facts and Question: Section 77.54(5){c) and (26m), 1983
Wis. Stats., provides sales/use tax exemptions for waste re-
duction or recycling machinery and equipment, effective
July 1, 1984, The exemptions are for waste reduction or
recycling machinery and eguipment, including parts
therefor, exclusively and directly used in waste reduction
or recyciing activities, which reduce the amount of solid
waste generated, reuse sofid waste, recycle solid waste,
compost solid waste or recover energy from solid waste.

What is the scope of the exemptions provided by s.
77.54(5){c) and (26m), 1983 Wis. Stats.?

Answer: In each factual situation described below pre-
sume that the purchaser is using the item exclusively and
directly in the activity described,

A. Exempt Equipment

1. Equipment used in a foundry to clean sand so that
the sand can be reused. Alsg, equipment used 1o re-
move impdurities from lubricating oil used in manufac-
turing machines so that the oil can continue to be
used by the manufacturer. These cleaning processes
reduce the amount of solid waste produced.

2. Vending machines, located in parking lots, which
collect aluminum cans and sort and crush the cans.
The machines pay persons depositing the cans based
on the weight of the cans deposited. The sorting for
recycling constitutes a process beyond mere
compacting.

3. Eguipment used to produce fuel cubes. This
eguipment shreds waste paper and cardboard,
removes foreign objects, blends the materials with a
binding agent, adds moisture if necessary and then
compresses the materials into fuel cubes, which are
burned by homeowners or others to repiace wood.
This equipment recycles salid waste.

4. Aroto-mill is a large piece of construction machin-
ery which mines old pavement, whether it is asphalt or
concrete, grinds up these mined matearials, and then
the materials recovered are reused in construction ac-
tivities so that these recovered materials do not end up
in a landfill.

B. Taxable Eguipment
1. A can crusher used in a househoid.

2. Large steel waste collection containers (dump-
sters) that are often found in back of business estab-
lishments. These large trash containars may be picked
up and dumped intQ waste collection trucks, or hauled
away on flat-bed trucks. They may alsoc mechanically
compact the waste in the container. They are used for
the collection, storage and transportation of sofid
wastes, not in recycling or waste reduction.

3. A papershredderin an office used to destroy con-
fidential records.

4. A chain saw used to cuf down diseased trees for
firewood.

5. Shelving in a used-book store or any retail store
that sells used goods.

6. Waste Reduction and Recycling Exemption for Road
Machinery

Statutes: section 77.54(5)(c) and (26m), 1983 Wis. Stats.
Facts and Question: Section 77.54(5)(c) and {26m), 1983

Wis. Stats., provide sales/use tax exemgtions for waste re-
duction or recycling machinery and equipment, effective
July 1, 1984. The exemption is for waste reduction or re-
cycling machinery and equipment, including parts there-
for, exclusively and directly used in waste reduction or re-
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cycling activities, which reduce the amount of solid waste
generated, reuse solid waste, recycle solid waste, compost
sofid waste or recover energy from solid waste.

Certain road machinery mines highway asphait or con-
crete in place and grinds it up. All the highway materials
mined are reused in one way or another in future con-
struction projects.

In the colg asphalt process, the mined asphalt is ground
up, an emutsion is added, and the asphailt is relaid on the
road surface. In the hot mix asphalt process, the mined
asphalt must be trucked tc a hot mix ptant, which may be
set up near the job site. At the mixing plant 40% recycled
materials are mixed with 60% virgin materials to produce
new hot mix. The percentages may vary but 100% of the
mined materials are reused in constructing another high-
way, parking lot or other new construction.

Concrete also is mined and ground up for use in corstruc-
tion, but the mined concrete does not end up in the road
surface; it is used as a base course to replace gravel and
stone under a new concrete surface.

All of the mined materials recovered from highways by
these road machines are used in future construction and
thus do not end up in landfiils. Are these machines exempt
waste reduction and recycling machinery and equipment
under 8, 77.54(26m), 1983 Wis. Stats.?

Answer: The exempiion in s. 77.54(26m), 1983 Wis. Stats.,
applies to these road machines if they are used exclusively
and directly in reclaiming asphalt and concrete and re-
using these recoverad materials in constructing new high-
ways, parking lots and other construction jobs. If a similar
machine is used to repair a highway by profiling the high-
way, it would not be exempt under s. 77.54{26m), 1983 Wis.
Stats., if the materials recovered are not reused.

HOMESTEAD CREDIT AND FARMLAND
PRESERVATION CREDIT

1. Add Back for Gain on Sale of Principal Residence

Statutes: section 71.09(7)(a)1 and {(11)(a)6, 1983 Wis.
Stats.

Note: This Tax Release applies to calendar year 1983 and
thereafter.

Facts and Question: For homestead credit and farmiand
preservation credit claims filed for 1983 and thereafter, the
definition of household income in s. 71.09(7)(a)1 and s.
71.09(11)(a)6, 1983 Wis. Stats., includes the gain on the
sale of a principal residence which was excluded from ad-
justed gross income under section 121 of the Internal Rav-
enue Code. This section of the Code provides a one-time
exclusion for the gain on the sale of a principal residence
by an individual who is age 55 or older.

Gain on the sale of property which is disposed of in an
installment sale must generaily be reported under the in-
stallment method provided in section 453 of the Internal
Revenue Code. However, a taxpayer may elect to report
the entire gain in the year of sale. An instaliment sale is
detined as a disposition ¢f property where at least one
paymenl is o be received after the end of the taxable year
in which the sale occurs. Under the installment method, a
portion of the gain is includable in income as payments
are received.

If a homestead credit or farmiang preservation credit
claimant sold his or her principal residence on a land con-
tractin 1983 or thereafter and elected to exclude all or part
of the gain from taxable income under Internal Revenus
Code section 121, what amount must be added back in
computing household income?

Answer:

A. Entire Gain Excludable Under {RC Section 121

If the entire gain is excludable under Internal Revenue
Code section 121, and the claimant qualifies to report the
gain under the installment provisions of Internal Revenue
Code section 453, the claimant may elect to add back the
entire gain excluded in the year of sale, or the claimant
may elect to add back a portion of the gain excluded each
year as payments are received.

Example: On June 1, 1984, Ciaimant A sold his principal
residence on a land contract for $75,000. The contract
provided for a $15,000 down payment and principal pay-
ments of $15,000 on June 1, 1985, 1986, 1987 and 1988.
Claimant A realized a $30,000 gain on the sale. The entire
gain is excludable from adjusted gross income under in-
ternal Revenue Code section 121 because Claimant A was
age 55 at the time of sale. The sale mests the instaliment
reporting requirements of Internal Revenue Code section
453.

Claimant A may elect to include the entire $30,000 gain in
his 1984 household income for homestead credit or farm-
land preservation credit,

As an alternative, Claimant A may elect to include a por-
tion of the gain in household income each year, computed
under the rules for installment reporting. In 1984, the gain
to be added back is $6,000 (($15,000 payment + $75,000
contract price) x $30,000 gain excluded). In addition,
$6,000 gain must be added back to household income for
each of the years 1985, 1986, 1987 and 1988 on a home-
stead credit or farmland preservation credit claim filed for
one of these years. Once the installment method of report-
ing is chosen, the claimant must continue to use this
method on homestead credit or farmiand preservation
claims filed for 1985 and thereafter.

B. Part of Gain Includabie in Federal Income

If part of the gain is includable in federal adjusted gross
income as reported on the Wisconsin return, the claimant
must use the same method for computing the add back for
the homestead credit or farmland preservation credit
claim as was used to compute Wisconsin adjusted gross
income.

Example: On September 1, 1984, Claimant B sold her prin-
cipal residence on a land contract for $250,000. The con-
tract provided for a $50,000 down payment, with the
$200,000 balance due September 1, 1987. Claimant B real-
ized a $150,000 gain on the saie, of which $125,000 may be
excluded under Internat Revenue Code section 121. The
sale meets the installment reporting requirements of Inter-
nal Revenue Code section 453. Far Wisconsin income tax
purposes, Claimant B elected to report the $25,000 taxable
gain {$150,000 — $125,000) on the installment basis.

On her homestead credit or farmland preservation credit
claim, Claimant B must add back a portion of the excluded
gain each year, computed under the rules for installment
reporting. In 1984, the gain to be added back is $25,000
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(($50,000 payment + $250,000 contract price) x $125,000
gain excluded). Since no principal payments are to be re-
ceived in 1985 or 1986, no add back is required for those
years. In 1987, the gain to be added back is $100,000
(($200,000 payment + $250,000 contract price) x
$125,000 gain excluded).

C. Installment Reporting Requirements Not Met

I the claimant does not meet the requirements for install-
ment reporting under Internal Revenue Code section 453,
the claimant must add back the entire gain excluded on
the homestead credit or farmiand preservation credit
claim filed for the year of the sale.

Example: On January 15, 1984, Glaimant C sold his princi-
pal residence to his son on a land contract for $100,000.
The contract provided for a $5,000 down payment, with the
balance due over 30 years. Claimant C realized a $50,000
gain on the saie, which is exciudabie from adjusted gross
income under Internal Revenue Ccde section 121, The
sale does not meet the instaliment reporting requirements
of internal Revenue Code section 453 gecause Claimant
C's son sold the residence tc a third party cn December 1,
1984.

Claimant C must include the entire $50,000 gain in his
1984 household income for homestead credit or farmland
preservation credit.

2. Farmland Credit for Not-for-Profit Corporation
Statules: section 71.09(11j(a} and (o), 1983 Wis. Stats.

Question: A not-for-profit corporation exempt from Wis-
censin franchise and income taxes under s. 71.01(3), 1983
Wis. Stats., leases out farmland to a farmer and pays prop-
erty tax on the land used for agricultural purposes. s the
not-for-profit corporation eligible for the farmland preser-
vation credit?

Answer: Yes, if the not-for-profit corporation meets the eli-
gibility requirements specified under s. 71.09{11)(a) and
(0), 1983 Wis. Stats. For example, the following eligibility
requirements must be met;

A, The cerporation must have been the owner of the Wis-
consin farmland for which the credit is being claimed
during the income year for which the credit is claimed.

B. The corporation must have been organized under the
laws of Wisconsin.

C. The farmiand on which the claim is hased must be at
least 35 acres.

D. The farmiand on which the claim is based must have
produced at least $6,000 of gross farm profits, or at
least a total of $18,000 in gross farm profits for the year
of the credit and the two prior years combined. In the
case of the above not-fer-profit corporation, the lessee
farmer's income from the farmland must meet the
gross profits requirement.

E. The farmland must be subject to a certified zoning or-
dinance, or the corparation must have applied for a
farmiand preservation agreement by June 30 of the
year for which the credit is claimed, and such agree-
ment has been subsaquentiy executed.

F. The househoid income of the corporation must be less
than $36,622 for the income year for which the credit is
claimed, as caiculated on line 8 of Schedule FC. How-
ever, if the farmiand is subject t¢ an exclusive agricul-
tural zoning ordinance, no limitation applies with re-
spect to household income.

Ncte that, as required for corporations subject to Wis-
consin franchise or income taxes, the household in-
come of a not-for-profit corporation must inciude the
household income of each shareholder of the corpo-
ration (including the shareholder's spcuse and minor
dependents while members of the nousehold) of
record at the end of the corporation’s year.

G. The corporaticn must not have been notified that it is
in violation ot a soil and water conservation plan.

Of the above eligibiiity requirements, the household in-
come requirement may be the most difficuit to determine. A
not-for-profit corporation should compute its household
income in the same manner as a corperation subject to
Wisconsin franchise or income taxes. It should fill out
Schedule FC by computing household income as if it had
filed an income tax return and reported its gross income
and deductions ¢n the income tax return, and then carried
the net amount over to Schedule FC.



	New Tax Laws
	Occasional Sale Standards
	Taxable Noncash Fringe Benefits
	Form 101S
	Inheritance Tax Board of Review
	Voluntary Withholding of Retirement Pay
	Conviction for Possession of Untaxed Cigarettes
	Convictions for Criminal Violations of Income Tax Laws
	ISI&E Division Rules & Rule Amendments
	042lit.pdf
	INDIVIDUAL INCOME
	Wendy LaBadie
	Robert Lawn
	Wayne Schultz, Etc.

	CORP FRANCHISE INCOME
	IBM Corporation


	042lita.pdf
	CORP FRANCHISE INCOME CON'T.
	IBM Corporation Con't.
	Lake Wisconsin Country Club
	Spacesaver Corp.
	United States Steel Corp.


	042litb.pdf
	CORP FRANCHISE INCOME CON'T.
	United States Steel Corp. Con't.

	SALES/USE
	Netex Pet Foods, Inc.
	Skycom Corp. of Wis., Inc.
	Valley Ready Mixed Concrete Co., Inc.

	HOMESTEAD CREDIT
	Evelyn Fillner
	Alice Szymczyk


	042tr.pdf
	INDIVIDUAL INCOME
	Political Contributions
	Taxability of Layoff Benefits
	Taxability of RR Retirement Benefits
	Gain on Involuntarily Converted Property

	CORP FRANCHISE/INCOME
	Assessments by Wis. Public Service Commission
	Nexus for Foreign Corps.
	"No Tax Change" Field Audits
	Wis. Treatment of Foreign Sales Corps.


	042tra.pdf
	CORP FRANCHISE/INCOME CON'T.
	Wis. Treatment of Foreign Sales Corp. Con't.

	SALES/USE TAXES
	Blank Videotape Purchased by TV Station
	Farmers' Irrigation Equipment
	Septic Tanks Owned by Municipality
	Telephone Call Detail Charges
	Waste Reduction & Recycling Exemptions
	Waste Reduction & Recycling Exemption for Road Machinery

	HOMESTEAD CREDIT & FARMLAND PRESERVATION CREDIT
	Add Back for Gain on Sale of Principal Residence
	Farmland Credit for Not-for-Profit Corp.





