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CHECKS FOR ADDITIONAL acres. (For 1983 ciaims, only 35
1983 HOMESTEAD CREDIT IN THIS ISSUE acres were allowed.)

TO BE MAILED IN LATE
AUGUST

Gne of the new laws passed by the
Legislature in 1984 provides that
each person who files a timely 1983
Homestead claim (Schedule H) will
automatically receive a 25% in-
crease in his or her homestead credit
for 1983. This additional homestead
credit will be_paid to persons in a
separate check. The credit will be
equal to 25% of the credit computed
by using the computation tables ap-
pearing in the instructions for the
1883 Schedule H. The maximum in-
crease will be $220 ($880 x .25) If
the amount of credit claimed is ad-
justed by the department, the 25%
increase will be based on the ad-
justed credit.

A person does not have o file any
additional form to receive this addi-
ticnal 25% credit. For those persons
whose original 1983 homestead
credit was paid or credited by the de-
partment before July 31, 1984, the
separate check for the 25% addi-
tional credit will be mailed by the de-
partment during the last week of Au-
gust, 1984. If the 1983 homestead
credit was paid cr credited on or af-
ter duly 31, 1984, the separate check
will be mailed within 90 days after the
initial homestead credit was paid or
credited.

To illustrate how much credit may be
received, assume a person filed a
1983 Schedule H in March, 1984
claiming a credit of $500. A check for
$500 was mailed to the person in
April, 1984. During the last week of
August, 1984, this person will auto-
matically receive a check in the mail
for $125 ($500 x 25 = $125).
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NEW LAWS WILL AFFECT
1984 HOMESTEAD CREDIT
CLAIMS

The Legislature, in addition to the
25% additional credit for 1983
claims, also enacted other laws
which will affect 1984 Homestead
claims which are filed in 1985. A sum-
mary of these homestead credit
changes follows.

1. The claimant’s 1984 household
income may not exceed $16,500.
{(For 1983 claims, the limit was
$15,500.)

2. Claimants will be allowed 25% of
rent paid for occupancy in 1984,
(For 1983 claims, the percentage
was 20%.)

3. Claimants who have a 1984
homestead which is part of a
farm will be allowed to claim
property taxes on their home and
up tc 120 acres of land adjoining
it, including all improvements
(e.g., buildings) on this same 120

4. The amount of property taxes or
rent constituting property taxes
to be used in computing home-
stead credit for 1984 will increase
to $1,200. (For 1983 claims, the
limit was $1,700.)

In addition to the above changes,
the formula for computing the credit
was changed so that claimants with
household income of $7,400 (prior
lfaw was $7,000) or less will receive a
credit equal to 80% of their property
taxes accrued and/or rent constitut-
ing property taxes accrued. If the in-
come is more than $7,400 the credit
will be 80% of the amount by which
such taxes accrued exceed 13.187%
(pricr law 12.94%) of household in-
come exceeding $7,400.

SOCIAL SECURITY
PAYMENTS NOT TAXABLE
FOR WISCONSIN

Although social security and railroad
retirement benefits will be taxable for
fegeral purposes in 1984 to persons
whose income exceeds certain limi-
tations, these amounts will not be
taxable income for Wisconsin, The
statutory provisions for not taxing
these amounts were enacted in 1983
Wisconsin Act 212, published April
25, 1984,

The 1984 income tax forms (Form 1
and Form 1A) will include informa-
tion to notify taxpayers that these
benefits are not taxable for
Wisconsin.

NEW LAW ALTERS
RENUMBERING
PROVISIONS OF 1983
WISCONSIN ACT 189

In the May, 1984 issue of the WTB
(Number 37}, it was reported that
various tax law statutes had been re-
numbered by 1983 Wisconsin Act
189, effective May 10, 1984. A com-
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parative listing of old and new statu-
tory references was included on
pages 35-37.

1983 Wisconsin Act 544, effective
June 8, 1984, has modified the re-
numbering provisions of Act 189,
This new act, passed during the Leg-
islature’s special session in late May,
makes the following changes to the
Act 189 provisions:

® The renumbering changes to
Chapter 71 have been repealed.
These statutes will continue to be
numbered with the “Cld Refer-
ence" number shown on pages
35 and 36 of WTB #37,

e The effective date of the renum-
bering changes for Chapter 77
(sales tax} has been delayed until
January 1, 1987. (Originally, the
new numbering was to become
effective May 10, 1984.)

The renumbering changes which
1983 Wisconsin Act 189 made to the
beverage and cigarette tax statutes
were not altered by 1983 Wisconsin
Act 544.

INHERITANCE AND GIFT
TAX EXEMPTIONS
INCREASED

The inheritance tax exemption for
property transferred to Class A dis-
tributees other than spouses (e.gq.,
son, daughter, parent, grandchild,
grandparent, son-in-law, daughter-
in-law) is increased from $10,000 to
$25,000 for transfers because of
deaths occurring from April 13, 1984
to June 30, 1985. This exemption will
increase to $50,000 for transfers be-
cause of deaths occurring on or af-
ter July 1, 1985,

The lifetime exemption for gift taxes
for property transferred to Class A
donees other than spouses in-
creased from $10,000 to $25,000 for
transfers occurring from Jaruary 1,
1985 to December 31, 1985. This ex-
emption increases to $50,000 for
transfers occurring on or after Janu-
ary 1, 1986.

The annual gift tax exemption for all
donees is still $3,000 for 1984; how-
ever, it will increase tc $10,000 begin-
ning for 1985, Also, gift tax returns
will not have to be filed for 1985 and
thereafter unless the total value of all
gifts during the year from a donor to
a donee exceeds $10,000.

PERSONS CONVICTED FOR
FAILURE TO FILE RETURNS

A Milwaukee salesman has been or-
dered by Dane County Circuit Judge
Moria Krueger to serve two years
probation, pay $1,000 in fines and
serve 60 days in jail for criminal viola-
tions of the Wisconsin state income
tax laws. Christopher L. Niesl was
charged with two counts of failing to
file state income tax returns on gross
income of more than $39,000 for
1980 and $38,000 for 1981. He was
found guilty on both counts after a
jury trial on November 23, 1983.
Under the conditions of probation,
he must also file valid Wisconsin
state income tax returns for 1980 and
1981, pay the taxes, penalties and in-
terest for those years, file any tax re-
turns due while he is on probation
and pay the taxes promptly.

Virgil J. Ivey of Pulaski, Wisconsin,
was found guilty of failing to file Wis-
consin state income tax returns on
gross income of more than $13,000
for 1979, $10,000 for 1980 and
$11,000 for 1981. Circuit Judge Mark
A. Frankel withheld sentencing and
ordered Ivey to serve four years pro-
bation, pay $750 in fines and serve
90 days in jail. He must also file Wis-
consin state income tax returns for
1979, 1980, 1981, 1982 and 1983, pay
the taxes and penalties for those
years and file any tax returns due
while he is on probation. lvey has
filed an appeal.

On May 24, 1984, Robert J. Ekberg of
Sister Bay, Wisconsin, pled no con-
test to two counts of failing to file
Wisconsin income tax returns. Cir-
cuit Judge John C. Jaekels ordered
Ekberg to serve two years probatton,
pay $500 in fines and serve 30 days
in jail. In addition, he must cooperate
with the Wisconsin Department of
Revenue in determining his income
tax liabilities and in making payment
of the income taxes due. Criminal
charges were filed against Ekberg by
the Brown County District Attorney’s
Office after an investigation by the
Intelligence Section of the Wisconsin
Department of Revenue. Ekberg was
charged with failing to file state in-
come tax returng on gross income of
more than $23,000 for 1980 and
$54,000 for 1981,

Failure to file a Wisconsin state in-
come tax return is a crime punish-
abie by a maximum fine of $500 or
imprisonment not to exceed six
months, or both. In addition to the
criminal penalties provided by stat-

ute, Wisconsin law provides for sub-
stantial civil penalties on the civil tax
liability. Assessment and collection
of the additional taxes, penalties and
interest due follows conviction for
criminal violations.

NEW ISI&E DIVISION
RULES AND RULE
AMENDMENTS IN PROCESS

Listed below, under parts A and B,
are proposed new administrative
rules and amendments to existing
rules that are currently in the rule
adoption process. The rules are
shown at their stage in the process
as of July 1, 1984, Part C tists new
rules and amendments which have
been approved by legislative stand-
ing committees but are not yet effec-
tive. Part D lists new rules and
amendments which have been
adopted in 1984,

(A" means amendment, “"NR"
means new rule, "R"” means repealed
and “R&R"” means repealed and
recreated.)

A. Rules at Legislative Council
Rules Clearinghouse

11.71 Automatic data process-
ing-N

B. Rules at Legislalive Standing
Committees

11.03 Elementary and secondary
schools-A

11.05 Governmental units-A

11.65 Admissions-A

C. Rules Approved by Legislative
Committees But Not Yet
Effective

11.05 Governmental units-A

11.08 Medical appliances, pros-
thetic devices and aids-A

11.09 Medicines-A

1110 Occasional sales-A

11.11 Waste treatment facilities-A

11.12(4) Farming, agriculture, horti-
culture and floriculture-A

11.12(5) Farming, agriculture, horti-
culture and floriculture-A

11.13 Sale of a business or busi-
ness assets-A

1115  Containers and other pack-
aging and shipping materi-
als-A

11.17 Hospitals, clinics and medi-
cal professions-A

1119 Printed material exemp-
tions-A

11.27 Warranties-A
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11.30 Credit sale, bad debt and
repossessions-A

11.39 Manufacturing-A

1145  Sales by pharmacies and
drug stores-A

11.51 Grocer's guidelist-A

11.56 Printing industry-A

1165  Admissions-A

11.67  Service enterprises-A

11.72 Laundries, dry cleaners
and linen and clothing sup-
pliers-A

11.79 Leases of highway vehicles
and equipment-A

11.83 Motor vehicles-A

11.85 Boats, vessels and barges-
A

11.86  Utility transmission and dis-
tribution lines-A

11.87 Meals, food, food products
and beverages-A

11.94  Wisconsin sales and tax-
able transportation
charges-A

11.85 Retailer's discount-A

D. Rules Adopted in 1984 (in paren-
theses is the date the rule be-
came efiective)

9.01 Definitions pertaining to
cigarette tax-N (4/1/84)

9.08  Cigarette tax refunds to In-
dian tribes-N (4/1/84)

9.09  Cigarette sales to and by
indians-N (4/1/84)

11.15 Containers and other pack-
aging and shipping materi-
als-A (1/1/84)

11.16 Common or contract carri-
ers-A (1/1/84)

1119 Printed material exemp-
tions-A {1/1/84)

11.26 Other taxes in taxable
gross receipts and sales
price-A (1/1/84)

11.32(3) “Gross receipts” and “sales
price’-A (1/1/84)

11.48 Landlords, hotels and mo-
tels-A (1/1/84)

11.50  Auctions-A (1/1/84)

11.52  Coin-operated vending
machines and amusement
devices-A (1/1/84)

11.68  Construction contractors-A
(1/1/84)

REPORT ON LITIGATION

This portion of the WTB summarizes
recent significant Tax Appeals Com-
mission and Wisconsin court deci-
sions. The last paragraph of each
decision indicates whether the case
has been appealed to a higher court

The last paragraph of each WTAC
decision in which the department's
determination has been reversed will
indicate one of the folfowing. 1) "the
department appealed'’, 2) "the de-
partment has not appealed but has
filed a notice of nonacquiescence”
or 3} “the department has not ap-
pealed” (in this case the department
has acquiesced to Commission's
decision).

The following decisions are
included:

Income and Franchise Taxes

Thomas L. Adelman vs. Wisconsin
Department of Revenue

Joseph Bromley vs. Wisconsin De-
partment of Revenue

Dennis Culver vs. Wisconsin Depart-
ment of Revenue

Gerald R. Hoeppner vs. Wisconsin
Department of Revenue

Key Line Freight, Inc. vs. Wisconsin
Department of Revenue

Douglas J. Kimball vs. Wisconsin De-
partment of Revenue

Anthony D. Maglio vs. Wisconsin De-
partment of Revenue

Eugene F. Mower vs. Wisconsin De-
partment of Revenue

Roland Murphy vs. Wisconsin De-
partment of Revenue

Wisconsin Department of Revenue
vs. Qverly, Inc.

333 Enterprises, Inc. vs. Wisconsin
Department of Revenue

Sales/Use Taxes

Kohler Company vs. Wisconsin De-
partment of Revenue

The Mylrea Company, Inc. vs. Wis-
consin Department of Revenue

Schuster Construction Company vs.
Wisconsin Department of
Revenue

Senior Golf Association of Wiscon-
sin, Inc. vs. Wisconsin Department
of Revenue

Shopper Advertiser, Inc., d/b/a Shop-
per Advertiser - Walworth County,
and Shopping News, Inc., d/b/a
Greater Beloit Shopping News, vs,
Wisconsin Department of
Revenue

Farmland Preservation Credit

Dorothy McManus vs. Wisconsin De-
partment of Revenue

Withholding Taxes

William D. Kleiman vs. Wisconsin De-
partment of Revenue

INCOME AND FRANCHISE TAXES

Thomas L. Adelman vs. Wisconsin
Department of Revenue (Wisconsin
Tax Appeals Commission, March 15,
1984). The issue before the Commis-
sion is whether monies advanced by
the taxpayer to A&H of Reedsburg,
Inc. were loans to the corporation or
contributions to capital, and whether
the subsequent deduction should be
treated as a business bad debt or
capital loss.

A&H of Reedsburg, Inc. was incorpo-
rated in Wisconsin in 1973, The tax-
payer was an officer and director of
the corporation and held 50% of the
common stock. On his 1980 tax re-
turn the taxpayer claimed a bad debt
loss for loans made to A&H of Reed-
sburg, Inc. as follows:

1675 $ 7.500.00
1977 4,800.00
1979 20,000.00

TOTAL $32,300.00

The findings of fact in this case in-
clude the following:

A. The taxpayer and the other 50%
shareholder of the corporation
made advances of equal
amounts and at the same times
to A&H of Reedsburg, Inc.

B. The taxpayer stated that there
were no notes evidencing the
loans nor was there anything in
writing stating the terms of the
loans.

C. All three advances were used to
pay A&H of Reedsburg’s bank
loans which were past due.

D. The corporation did not estab-
lish a sinking fund to pay back
the advances to the sharehold-
ers and there was no repayment
schedule or fixed payment date.

E. The shareholders did not have
any security interest in any of the
assets of the corporation in ex-
change for the advances,

F. The taxpayer expected the cor-
poration to repay the advances
from its future profits when the
business could afford it.

G. A&H of Reedsburg never made
any repayment of the principal
on these advances. The corpora-
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tion paid interest on the ad-
vances in one year, 1977.

H. The taxpayer stated that the
monies were treated as loans on
the corporate books, but that the
corporate books had been lost
and were nct available at the
time of the hearing.

l.  The corporation’'s franchise tax
returns showed the corporation
had losses of $93,704.05 for 1977,
$133,000.00 for 1978, and
$79,951.76 for 1979.

J.  The taxpayer testified that other
than the loans he and the other
50% shareholder made to the
corporation, there were nc addi-
tional infusions of capital 1o the
corporation other than the initial
investments of $15,000 each.

K. At some time during 1979 A&H of
Reedsburg, Inc. was liquidated
and dissolved.

L. In 1979 the corporation’s build-
ing was sold and the proceeds
went to settle the corperation’s
indebtedness to its bank and
other creditors.

' The department contends that the

taxpayer's advances to A&H of
Reedsburg, Inc. do not constitute a
business debt that qualifies him to
claim an employe business expense
deduction for the year 1980. Further,
the advances were contributions to
capital and should be deductible as
such.

The Commission’s conclusions are
that the advances were contribu-
tions to capital, and losses arising
from such are capital losses under
the Internal Revenue Code.

The taxpayer has not appealed this
decision.

Joseph Bromley vs. Wisconsin De-
partment of Revenue (Wisconsin
Tax Appeals Commission, March 12,
1984). During the period under re-
view, 1977 and 1978, Joseph Bromley
was a Michigan resident and the
president and a shareholder of Key
Line Freight, Inc., which was en-
gaged in the freight business in Wis-
consin. The issues are whether (1)
Joseph Bromley is liable for the tax
assessment by the department
against Key Line Freight, Inc. as a
transferee within the provisions of s.
71.11{21), Wis. Stats., (2) the depart-
ment is estopped from asserting
transferee liability upon the taxpayer,
(3) the assessment notice against
Joseph Bromley constitutes inade-

quate notice of claim against him
and therefore violates the Due Pro-
cess Clause of the United States
Constitution, and (4) the department
is estopped from asserting trans-
feree liability upon the taxpayer by
reason of him being only a 10%
stockholder in Key Line Freight, Inc.

Joseph Bromley was chief operating
officer and president of Key Line
Freight, Inc. from 1969 until March,
1878. In addition, he was a 10%
stockholder in Key Line and in 1978
he received $600,000 as his share of
the liquidated assets of Key Line. In
1978 Daniel Darling, the majority
stockholder in Key Line Freight, Inc.,
in conjunction with the minority
stockholders decided to hquidate a
solvent corporation (Key Line
Freight, Inc.) and retire. On March 30,
1978 the corporation filed a liquida-
tion plan in accordance with a 337
liquidation which was accepted on
September 18, 1980. Notice was
given to the known creditors at the
time of the dissolution. A trust was
set up in the amount of $400,000 to
pay off creditors in the State of Mich-
igan regarding ctaims. Due to unex-
pected claims in the Workers Com-
pensation area, the trust funds were
depleted and to date there are no
funds in this trust. During the period
under review, Joseph Bromley, as its
chief operating officer, president and
a shareholder in Key Line Freight,
Inc., was reguired to report and pay
income and franchise taxes to the
State of Wisconsin. The taxpayer
failed to pay over the taxes to the
State of Wisconsin which was never
included as a creditor when Key Line
Freight, Inc. was dissolved.

On October 5, 1981, the department
mailed an assessment notice to Jo-
seph Bromley. The notice said:

“In accordance with s. 71.11(21) of
the Wisconsin Statutes, you are be-
ing assessed for the $26,644.36 of
Wisconsin corporate franchise/
income tax due from Key Line
Freight, Inc. per our notice of July
30, 1981. You are being assessed
as the last President of Key Line
Freight, Inc.”

The Commission ruled that assess-
ments made by the department are
presumed to be correct and the bur-
den is upon the taxpayer to prove by
clear and satisfactory evidence in
what respects the department erred
in its determination. The taxpayer
failed to meet his burden of proof to
show the department's assessment

to be incorrect. During the period
under review Joseph Bromley was
the chief operating officer, president
and shareholder of Key Line Freight,
Inc., which was assessed franchise
taxes in the State of Wisconsin;
therefore, he is liabie as a transferee
under the provisions of 5. 71.11(21n)
of the Wisconsin Statutes for the Key
Line Freight, Inc. unpaid tax as was
assessed by the department. The as-
sessment notice against Joseph
Bromley constitutes adequate notice
of ¢laim against him and therefore
did not violate the Due Process
Clause of the United States Constitu-
tion. Laws enacted by the Wisconsin
Legislature are presumed to be
constitutional.

The taxpayer has appealed this deci-
sion to the Circuit Court.

Dennis Culver vs. Wisconsin De-
partment of Revenue (Wisconsin
Tax Appeals Commission, March 15,
1984). The issue for the Commission
is whether the taxpayer may propetrly
deduct $19,085 in 1978 Schedule F
farm expenses for amounts depos-
ited from his individual funds intc the
joint checking account he main-
tained with his wife as “payment’ for
services performed for his farm.

During the period under review, there
is no dispute as to the computations
involved in the assessment issued by
the department against the taxpayer.
The payments are summarized as
follows:

1979 Schedule F
1.40 Patsy Culver - In-

centive Payment $ 1,901.68
1.52 Pension and
profit sharing
plans -
Bookkeeper 6,000.00
1.54 Patsy Culver, wife 11,184.00
Total payments
to Patsy Culver $19,085.68

The department disallowed the
$19,085 deduction to the taxpayer
and credited such amount against
the return of his wife who reported
the amount as her income.

The taxpayer was engaged, together
with his brother, in a fairly large dairy
and beef cattle farm operation. He
and his brother owned, as tenants in
common, all farm land including
acreage purchased from their father
as well as from several third parties
located conveniently nearby. Most of
the other farm assets were owned by
the brothers together. Gross farm
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profits such as milk checks were de-
posited in the brothers’ joint check-
ing account. The brothers assigned
25% of the milk checks to their fa-
ther. There was no formal partner-
ship agreement, oral or written, be-
tween the taxpayer and his brother,
and each attempted to treat his
“share” of the overall farm operation
as a separate business.

In conjunction with impiementing the
farm operation, the taxpayer and his
brother adopted an arrangement
wherein each would employ their re-
spective wives to perform two func-
tions—bookkeeping and farm
chores-—for pay. The bookkeeping
and farm chores were divided rela-
tively equally between the two ac-
cording to their training, ability, and
preference to perform certain tasks.
The taxpayer's wife's bookkeeping
duties involved the maintenance, or-
ganization, actual payment of bills
and logging of the payments, while
his sister-in-taw handled the broth-
ers’ joint checking account and did
more of the "book werk” proper, in-
cluding work related to tax return
preparation. Each wife did milking,
barn and field work, with the sister-
in-law handling the calves. The tax-
payer's wife claimed to have worked
an average of 20 hours per week at
bookkeeping. However, no actual
recocrd of her time spent was kept,
and based on the duties described
and other hours spent on chores the
claim is excessive.

For 1979, the taxpayer had con-
tracted with his wife, Patsy, to pay
her $6,000 yearly for bookkseeping
work, based on an estimate of 20
hours per week. In addition, she was
to be paid $6.00 per hour for farm
chores. A yearly incentive payment
was 1o be made in the amount of
25% of net farm profit from the joint
farm c¢peration of the taxpayer and
his brother. The taxpayer and his
wife recorded her hours spent per-
forming farm chores.

His wite received her “compensa-
tion” in the following manner. He
would pericdically receive checks
from the Culver Brothers {business)
account which would represent his
“share’” of farm income less ex-
penses, He would sign those checks
(or occasionally checks to him from
other sources) cn the reverse side
and give them to his wife, Patsy, with-
out any specific endorsement. She
would sign her name and deposit the
amounts that they determined he

“owed" her into their joint personal
checking account. Any difference
between the face amount of the
check and the payment due her ap-
parently would be taken as cash ang
given to the taxpayer. Although his
wife claimed to be free to use the
joint checking account money as
she saw fit, she was responsible for
certain family living expenses such
as food. No evidence of the specific
checks drawn on the joint account
was offered, although apparently no
payments were made for farm busi-
ness purposes. There were no pay-
roll checks issued to the taxpayer's
wife and no taxes withheld from
amounts representing bocokkeeping
or farm chore “earnings”, nor was
there any social security withheld. No
self-employment returns were filed
by his wife. No other payments such
as unemployment compensation or
worker's compensation were made.
The funds she received remained le-
gally at his disposal in their joint
checking account and were used, at
least in part, for payment of his fam-
ily living expenses.

The Commission ruled that the
record does not establish that the
taxpayer had established an em-
ployer-employe relationship with his
wife. The relationship was too infor-
mally structured; there was no em-
ployment agreement established at
the outset of or during the period
under review. Ameunts deducted by
the taxpayer as wages or salary paid
to his wife are not properly so char-
acterized. Transfers of his individual
funds respecting his wife's periorm-
ance of services in his farm business
to a joint checking account shared
with her under the circumstances did
not constitute deductible payment of
"wages" under Wisconsin law.

The taxpayer has appealed this deci-
sion to the Circuit Court.

Gerald R. Hoeppner vs. Wisconsin
Department of Revenue (Circuit
Court of Waukesha County, March 2,
1984). The taxpayer appealed the
decision of the department, which
was affirmed by the Wisconsin Tax
Appeals Commission, that his mile-
age was a nondeductible commut-
ing expense rather than a deductible
transportation expense. (See WTB
#29 for a summary of the Tax Ap-
peals Commission's decision.)

The taxpayer, who resided in Mil-
waukee County, claimed a mileage
deduction while working across the
Milwaukee-Ozaukee county line in

Port Washington. He claimed a de-
duction for only the twelve miles from
the county line to the power plant in
which he worked for a total of 130
days during 1978. No mileage allow-
ance was paid by his employer, and
in place of his incurring the expense
of motels and meals in Port Wash-
ington, the company had him trave!
back and forth from his home in
Milwaukee.

The department contended that the
crossing of county lines in and of it-
self is not determinative of what the
general area of the taxpayer's regu-
lar place of employment is. Since the
taxpayer's union contract provided a
five-county area (including Ozau-
kee) to be an area for which no travel
expense was payable by the em-
ployer, this fixed Port Washington as
being within the taxpayer's generai
area of employment. The department
also took the position that the tax-
payer's employment in Port Wash-
ington was not "temporary”, but in-
stead "indefinite",

The taxpayer, on the other hand,
pointed out that the Port Washing-
ton area is not considered as part of
“Metropolitan Milwaukee”, even in
the Metropelitan phone book. The
taxpayer testified that the Port Wash-
ington work assignment was to be
for a period of five to six weeks.

The Court determined that the tax-
payer had met his burden of proof
that the Port Washington job was in
fact “temporary” employment, not
indefinite employment. However, the
taxpayer failed to establish that the
area involved was outside of his gen-
eral work area.

The taxpayer has not appealed this
decision.

Key Line Freight, Inc. vs. Wisconsin
Department of Revenue (Wisconsin
Tax Appeals Commission, March 12,
1984). During the period under re-
view, 1977 and 1978, Key Line
Freight, Inc. was a Michigan corpo-
ration doing business in Wisconsin.
The issues are as foliows: (1)
whether the assessment against Key
Line Freight, Inc. (Key Line) is barred
by reason of the department not fil-
ing a claim against Key Line under
the Michigan Statutes relative to cor-
porate dissolution and tne Full Faith
and Credit Clause of the United
States Constitution, (2) whether s.
71.337, Wis. Stats., violates the Equal
Protection Clause of the United
States Constitution, (3) whether the
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assessment against Key Line consti-
tutes an unfair apportionment of Key
Line’s income and therefore violates
the Due Process Clause of the
United States Constitution, (4)
whether the assessment against Key
Line violates the Commerce Clause
of the United States Constitution,
and (5) whether Key Line's gain on
the sale of its capital assets consti-
tutes business income subject to ap-
portionment within the meaning of
ss. 71.07(1m) and (2), Wis. Stats.

Key Line Freight, Inc. was organized
under the laws of Michigan and en-
gaged in the business of the inter-
state motor transportation of general
commodities throughout a number
of midwestern states including Wis-
consin. It had its principal offices in
Grand Rapids, Michigan. In 1977
and 1978, Key Line filed Wisconsin
franchise tax returns showing that
approximately 13% of its total freight
pick-ups occurred in Wisconsin and
approximately 9% of the total miles
its tractor trailers were driven ¢c-
curred in Wisconsin. It leased termi-
nal facilities in Milwaukee and Apple-
ton, Wisconsin. In 1977, Key Line
sold certain land, seven tractors,
fourteen automobiles, an airplane,
furniture and fixtures, and miscella-
neous other equipment, all of which
was used in Key Line's business ac-
tivities. It realized a net gain of $7,406
on such sale and reported the gain
on its 1977 Wisconsin franchise tax
return as nonapportionabie income,

In March, 1978, Key Line ceased bus-
iness operations. On March 30, 1978,
Key Line adopted a plan of complete
liguidation under Section 337 of the
Internal Revenue Code. In 1978, Key
Line sold real property and its oper-
ating permit, both of which were
used in its business activities. The
proceeds of Key Line’s liguidation
were distributed to its shareholders,
none of whom resided in Wisconsin.
It realized a gain of approximately
$50,000 on the real property and ap-
proximately $2,.800,000 on the sale of
its operating permit, but Key Line did
not report this as income on its Wis-
censin franchise tax return. On
March 30, 1978, the shareholders of
Key Line approved its dissolution
and after proceedings under Michi-
gan faw, it ceased to exist September
17, 1980.

On July 30, 1981, the department
mailed an assessment notice to Key
Line assessing the gain on the sale
of its land and other business asseis

in 1977 and the gain on the sale of its
land and operating permit in 1978. A
petition for redetermination was
filed, which was denied by the de-
partment. During the period under
review all income arising from the
taxpayer's gain on the sale of its land
and other business assets in 1977
and the gain on the sale of its land
and operating permit in 1978 was
part of the carporation's unitary bus-
iness which was apportionable in-
come under s. 71.07(1m), Wis. Stats.,
and taxable in the State of
Wisconsin.

The Commission held that during the
period under review, Key Line
Freight, Inc.’s gain on the sale of its
capital assets constitutes business
income subject to apportionment
within the meaning of ss. 71.07(1m)
and (2), Wis. Stats. Therefore, tne
gain on the sale of business capital
assets stated above is apportionable
in the State of Wisconsin and should
have been included in the taxpayer's
corporate franchise/income tax re-
turn for the years under review. Key
Line failed to meet its burden of
proof to show the department’s as-
sessment 1o be incorrect. Laws en-
acted by the Wisconsin Legislature
are presumed to be constitutional.

The taxpayer has appealed this deci-
sion to the Circuit Court.

Douglas J. Kimball vs. Wisconsin
Department of Revenue (Wisconsin
Tax Appeals Commission, March 15,
1984). Under date of October 26,
1981, the taxpayer filed an amended
return with the department reporting
certain changes to his tax year 1979
by the Internal Revenue Service {IRS)
and claiming a state tax refund of
$2,171 in income tax. Under date of
February 22, 1982, in an apparent
denial of his claim for refund, the de-
partment issued an assessment for
tax year 1979.

For the year 1979, the taxpayer was
audited by the IRS. During the audit,
he requested a change in his method
of accounting for 1979 from the cash
basis to the accrual basis. This re-
sulted in an increase in his income
by reason of the change in the
method of $45.204.25 The IRS
agreed to this change in accounting
method. The taxpayer had certain
options under the Internal Revenue
Code relative to the year when the
additicnal income must be taken
into account. He decided to report as
income the full $45,204.25 in the year
1979. His reason for reporting his in-

come in this manner was to avail
himself of an offsetling investment
tax credit which he would otherwise
lose. The taxpayer filed an amended
Wisconsin income tax return (dated
October 26, 1981) reporting the fed-
eral adjustments to income and re-
porting the $45,204.25 adjustment by
a 10 year spread-forward method.
His position on this matter is that the
spread-forward should be for 6 years
rather than 10 since he was only in
business since 1974,

The issues to be determined by the
Commission are whether the tax-
payer is entitled to spread forward
for 6 years an adjustment to income
in 1979 occasioned by a change in
his method of accounting under the
Internal Revenue Code, and whether
he waived such right by agreeing
that all of such adjustments be rec-
ognized in 1979 for federal income
tax purposes.

The taxpayer's position was:

“Under the federal revenue code—
if several options are open to the
taxpayer—he had the right to
choose the option that will give him
the lowest tax or be to his best
advantage.

“It is my understanding that the
Wis. Dept. of Revenue follows the
federal revenue code except for
specific stated exceptions of which
the right to choose an option is not
specified as not being available to
the taxpayer.

“In the case of Douglas Kimball

which we are now considering, he

had four options

[) Take total increase in 1979

I} Spread back equally to 1978 &
1977

) Re-calculate 1977 & 1978 using
the new method

IV) Spread Forward 6 years

“I believe the opticn chosen on the
federal tax return for good and suf-
ficient reasons and facts does not
preclude using a different option
on the state tax return.”

His authority for his position was a
photocopy of 3 pages from a Com-
merce Clearing House publication
containing Internal Revenue Code
Section 481(a), (b) and (c); a part of
IRS Regulation s.1.481-1 prior to the
amendment of s. 481(b) by Public
Law 94-455 (1976}, and a portion of
Internal Revenue Code Section 466
(e} and (f).
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The Commission held that when a
taxpayer has an election under the
Internal Revenue Code, it is possible
in some instances to make one elec-
tion for federal income tax purposes
and to make another election for
Wisconsin income tax purposes. In
this case, the taxpayer is not entitled
to a spread-forward of income for 6
years as an adjustment to income on
his 1979 Wisconsin individual in-
come tax return as no such election
is provided for in Internal Revenue
Code Section 481 for the year 1979
as he asserts,

The taxpayer has not appealed this
decision.

Anthony D. Maglio vs. Wisconsin
Department of Revenue {Wisconsin
Tax Appeals Commission, March 15,
1984). In 1978, the taxpayer was or-
dered by the Milwaukee County Cir-
cuit Court to quitclaim all of his inter-
est in his jointly-owned homestead to
his wife, the other joint owner, pursu-
ant to a judgment of divorce. The
transfer was in lieu of alimony. The
total fair market value of the home-
stead at the time of transfer was
$60,000 and the total cost basis was
$35,900.

On February 1, 1982, the department
issued an income tax assessment
against the taxpayer in which it as-
sessed a $12,050 gain realized from
the transfer of his one-half interest in
the homestead in guestion. The gain
was computed as follows:

One-half of fair

market value $30,000
Less one-half of

adjusted basis 17,950
Taxable Gain $12,050

On February 17, 1982, Mr. Maglio
filed a petition for redetermination of
the assessment with the department,
which it denied on May 24, 1982. On
June 17, 1982, the taxpayer appealed
the denial to the Tax Appeals
Commission.

The Commission held that the tax-
payer was properly assessed on the
tax for one-half of the appreciation
that cccurred prior to the transfer of
his jointly-owned homestead to his
ex-spouse.

The taxpayer has not appealed this
decision.

Eugene F. Mower vs. Wisconsin De-
partment of Revenue {Wisconsin
Tax Appeals Commission, January
20, 1984). The issue In this case is

whether the taxpayer is the record
owner of real estate transferred, and
whether the gain from the real estate
transfer may be excluded under the
nonrecognition of gain provisions of
Internal Revenue Code Section 351.

Prior to 1977 the taxpayer acquired a
1/3 interest as tenant in common in
an apartment building located in
Chippewa Falls, Wisconsin. In Febru-
ary of 1977 the taxpayer attempted to
transfer his 1/3 interest in the prop-
erty to the Mower Insurance Agency,
Inc., a corporation in which he
owned the controlling interest. The
transfer was reported in the corpc-
rate minutes of Mower Insurance
Agency but was not evidenced by a
deed or other conveyance of record,
or recorded with the Register of
Deeds. The taxpayer did not report
any gain or loss on the transfer on
his 1977 individual income tax return.

In September of 1977 the taxpayer,
as an individual, executed a war-
ranty deed transferring his interest in
the apartment building 1o the Tree-
line Corporation. This deed was
recorded with the Chippewa County
Register of Deeds. In exchange for
the property the Treeline Corpora-
tion issued stock to Mower Insur-
ance Agency. Mower Insurance
Agency did not report the transfer on
its 1977 franchise tax return. After the
transfer neither the taxpayer nor
Mower Insurance Agency was in
control of Treeline Corporation.

The department assessed a $78,000
gain to the taxpayer on the transfer
of real estate in 1977. The taxpayer
contends that the gain on the trans-
fer of the real estate is subject to the
nonrecognition of gain provisions of
Internal Revenue Code Section 351
which states, “no gain or loss shall
be recognized if property is trans-
ferred to a corporation by one or
more persons solely in exchange for
stock or securities in such corpora-
tion and immediately after the ex-
change such person or persons are
in control . . . of the corporation.”

The Tax Appeals Commission con-
cluded that title to real estate cannot
be transferred by corporate minutes;
thus, the taxpayer did not effect a
valid transfer of his interest in the
property tc the Mower Insurance
Agency. Nonrecognition of gain pro-
visions under IRC Secticn 351 do not
apply to the transfer to Mower Insur-
ance Agency since this was not a
valid transfer. Also, the nonrecogni-
tion of gains provisions do not apply

to the transfer to Treeline Corpora-
tion because the Mower Insurance
Agency, and not the taxpayer, re-
ceived the stock of Treeline. The tax-
payer held record title in the property
at the time of its transfer to Treeline
Corporation and must report the
gain.

The taxpayer has not appealed this
decisian.

Roland Murphy vs. Wisconsin De-
partment of Revenue (Wisconsin
Tax Appeals Commission, May 1,
1984). On the 1981 income tax return,
the taxpayer had various properties
that were depreciated under the
ACRS provisions of the Internal Rev-
enue Code. For federal purposes
and for state purposes, these are
considered tax preference items, and
consequently, there are various mini-
mum tax provisions that apply under
the Internal Revenue Code and in the
Wisconsin Tax Statutes. Section
7160, Wis. Stats., defines tax prefer-
ence items to mean items enumer-
ated in Section 57(a) of the Internal
Revenue Code, subsections (2), (3),
(8), (8) and (11). Subsection (2) ad-
dresses accelerated depreciation.
Subsection (12) addresses the spe-
cific type of accelerated depreciation
under review here, the ACRS acceler-
ated depreciation. The only guestion
for determination is if the acceler-
ated depreciation on the taxpayer's
return, which is Section 57(a)(12)
ACRS depreciation, is included as a
general category of accelerated de-
preciation for purposes of including
it in the minimum tax preference
calculation.

During the period under review,
ACRS of $17,637 is subject to the
minimum tax on tax preference items
pursuant to IRC Section 57. The tax-
payer has calculated this amount
and appropriately set it forth on
Form 4625 at Line 1(a)(2). This line is
designated “accelerated deprecia-
tion on ACRS property—other real
property that is nonrecovery prop-
erty or 15-year real property.” In fil-
ing the minimum tax caunterpart for
Wisconsin, Form MT, the taxpayer
excluded the $17,637 of ACRS on 15-
year reai property. The department
has added this amount tc the Form
MT for purposes of calculating the
appropriate minimum tax.

The Commission ruled that the tax-
payer's 1981 return follows the Code
as of December 31, 1980 for Wiscon-
sin tax purposes. Wisconsin's mini-
mum tax is calcutated on items enu-
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merated in Sections 57(a)(2), (3}, (6),
(8) and (11) of the Internal Revenue
Cede plus adjusted itemized deduc-
tions and capital gains deductions
under the 1280 Code. During the pe-
riod under review Section 57(a)(2) of
the 1880 Internal Revenue Code ad-
dressed accelerated depreciation on
Section 1250 real property. This ac-
celerated depreciation on real prop-
erty is subject to the minimum tax
pursuant te s. 71.60(2), Wis. Stats,,
1981.

The taxpayer has not appealed this
decision.

Wisconsin Department of Revenue
vs. Overly, Inc. (Circuit Gourt of Win-
nebago County, March 26, 1984).
The department petitioned for review
of a decision of the Wisconsin Tax
Appeals Commission, which deter-
mined that receipt of the proceeds of
life insurance did not constitute
“other items of Wisconsin income”
within the meaning of s. 71.06(1),
Wis. Stats., and therefore was not an
appropriate offset against the net
business lcss claimed by the tax-
payer in computing its loss carryfor-
ward. (See WTB #34 for a summary
of the Tax Appeals Commission’s
decision.)

The taxpayer received the proceeds
of life insurance upon the death of a
corporate officer. The corporation
sustained a net business loss for the
year in which the proceeds were re-
ceived and attempted to carry that
loss forward as provided in s. 71.06,
Wis, Stats., to which the department
cbjected. Such life insurance pro-
ceeds, by s. 71.03(2), Wis. Stats,, are
exempt from taxation.

In Midland Financial Corp. v. Depart-
ment of Revenue, 116 Wis. 40 (1983),
the Supreme Court held that the term
“other items of Wisconsin income” in
s. 71.06(1), Wis. Stats., was ambigu-
ous. The Supreme Court, in Midland,
found that the legislature intended a
mere deduction shculd not be used
to reduce the loss carryforward. An
exemption appears to present an
even stronger indication of intent.

The Circuit Court accordingly con-
cluded that the legislature, in using
the language ‘“not offset by other
items of Wisconsinincome in the loss
year”, did not intend to include, as
other items of income, insurance
proceeds received.

The department has not appealed
this decision.

333 Enterprigses, Inc. vs. Wisconsin
Department of Revenue (Wisconsin
Tax Appeais Commission, December
29,1983). On December 27, 1982, the
department issued a Notice of
Amount Due in the total amount of
$496.89 as an addition to tax due re-
lating to an underpayment of esti-
mated tax for the fiscal year ending
August 31, 1982. The taxpayer filed a
petition for redetermination of this
assessment which the department
denied.

For the fiscal year ending August 31,
1981, the taxpayer's net tax liability
was $2,.997. For the fiscal year end-
ing August 31, 1982, the taxpayer
made four equal installment pay-
ments of $750 on a timely basis, for a
total of $3,000. For the fiscai year
ending August 31, 1982, the taxpayer
reported on its return a net tax liabil-
ity of $11,489 which failed to include
the 10% surtax for fiscal years end-
ing after July 1, 1982. The taxpayer's
total net tax liability for the fiscal year
ending August 31, 1982 was $12,673.
The taxpayer's total estimated pay-
ment for the fiscal year ending Au-
gust 31, 1982 was less than 60% of
the tax shown on the return for that
year.

The Commission held that pursuant
te 3. 71.22(10)(a) and (b), Wis.
Stats., the taxpayer did not qualify
for the exceptions provided therein
to the imposition of the addition to
tax with respect to the taxpayer's un-
derpayment of estimated taxes for
the fiscal year ending August 31,
1982 in that his total estimated pay-
ment in said year was less than 60%
of the tax shown on the return filed.
The taxpayer does not come within
the provisions for any other excep-
tion to the impaosition of the addition
to taxes under s. 71.22, Wis. Stats.

The taxpayer has not appealed this
decision.

SALES/USE TAXES

Kohler Company vs. Wisconsin De-
partment of Revenue (Circuit Court
of Dane County, February 15, 1984).
The taxpayer manufactures plumb-
ing products which it sells to its au-
thorized distributors. These distribu-
tors, in turn, sell the products to
building and plumbing contractors.
To boost sales, Kohler has designed
a number of promotional displays
featuring its products in modern
kitchen or bathroom environments.

Typical displays include a Kohler
bathtub, sink, toilet or combinaticn
thereof along with decorative materi-
als such as flooring, false walls or
potted plants.

A review of the 1976 Kobhler display
catalogue shows that these promo-
tional displays are easily divisible
into three categories. The first cate-
gory contains displays which may be
purchased by the distributor for the
net price of the Kohier products in
that display. According to the cata-
logue, any decorative materials in
that display are included at “No
Charge”. Thirty-three displays listed
in the 1976 catalogue fall into this
first category. The second category
contains displays which may be
purchased by a distributor for a
charge in addition to the net price of
the Kobhler products in the display.
This additional charge ranges from
$24.95 to $175.00. The 1976 cata-
logue lists {en displays in this cate-
gory. The final category contains
displays that do not have Kohler
plumbing products in them. These
displays range in price from $8.40 to
$65.00. There are three displays in
this third category.

For the period in guestion, 1973
through 1976, Kohler purchased the
decorative materials (the potted
plants, etc.) from suppliers inside
and outside of Wisconsin. On
purchases from Wisconsin suppliers,
Kohler did not pay a sales tax. In-
stead, Kohler gave the supplier a re-
sale certificate as allowed by s,
77.52(13), Wis. Stats. In 1980, the de-
pariment decided that Kohler was
giving the decorative materials to its
distributors, not reselling them. This
gift by Kohler to its distributors made
the sale of decorative materials by
the Wisconsin suprliers to Kohler a
taxable sale under s. 77.51(4)(k), Wis.
Stats. Thus, the department as-
sessed $15,091.70 tax on Kohler for
those purchases. The Wisconsin Tax
Appeals Commission unanimously
affirmed the assessment and found
that in most cases, the display mate-
rials were supptied at no additional
charge when the distributor bought
the Kohler fixtures at net. As a con-
clusion of law, the Commission
found that the display materials were
given, not resold, to the distributors.
The issue, then, is whether the deco-
rative materials purchased by Kohler
from Wisconsin suppliers were given
or resold to its distributors.
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In dealing with the first category of
displays, “‘net price” as used in
Kohler's catalcgue equals the nor-
mal distributor wholesale price.
Thus, a distributor buying a display
from this first category receives the
decorative materials and the Kohler
prcducts for the normal price of the
preducts alone. Under Department
of Revenue v. Milwaukee Brewers,
111 Wis. 2d 571 (1983), and common
sense, the decorative materials were
given to the distributor; there truly
was no charge for them.

In dealing with the second category
of displays, those purchased for a
charge in addition to the net price of
the included Kohler products, it is
necessary to analyze s. 77.51(4), Wis.
Stats. The key phrases in that section
are "without valuable consideration”
and "distributed gratis". A distributor
wanting to purchase display #76-88
from the 1976 Kohler catalogue
would pay $175.00 in acdition to the
net price of the included plumbing
products. For #75-12, he would pay
$149.00 additional. Cther displays re-
quire additiona! payments of $125.00
or $115.00. Thus, for these displays,
the transfer of decorative materials is
not “without valuable consideration”
and certainly not “gratis". It may be
true that Kohler lost money or, at
best, broke even on the sale of deco-
rative materials to its distributors. But
lack of a subsequent prefit does not
serve to make the sale from the sup-
plier to Kohler taxable. The decora-
tive materials in these displays were
resold by Kohler to its distributors
and Kohler properly used resale cer-
tificates to exempt its purchases of
the materials from tax.

The third category of displays, those
not containing Kohler plumbing
products, is easily dealt with.
Kohler's tax liability in this case is
based on a projection of a two-
menth sample of display sales. The
sample, and thus the projection,
does not contain any sales of dis-
plays in this category. Therefore,
none of Kohler's tax liability stems
from the sale of these displays to dis-
tributars; they are irrelevant to this
case.

The Circuit Court affirmed the Tax
Appeals Commission in as much as
it held Kohler liable for tax on
purchases subsequently given to its
distributors, but reversed the deci-
sion regarding the purchases resold
by Kohler.

The taxpayer has appealed this deci-
sion to the Court of Appeals. The de-
partment has not appealed the por-
tion of this decision which is adverse
1o the department.

The Mylrea Company, Inc. vs. Wis-
consin Department of Revenue
{(Wisconsin Tax Appeals Commis-
sion, March 16, 1982). In WTB #29 it
was indicated that the department
appealed the Tax Appeals Commis-
sion’s March 16, 1982 decision on
The Myirea Company, Inc. vs. Wis-
consin Department of Revenue to
the Circuit Court. The department
did not appeal the Tax Appeals
Commission’s decision.

Schuster Construction Company
vs. Wisconsin Department of Reve-
nue (Circuit Court of Dane County,
April 18, 1984). This is an action to
review a decisicn of the Wisconsin
Tax Appeals Commission in which
the Commission affirmed an earlier
assessment of additional taxes, in-
terest and penalties against the tax-
payer. The taxpayer contends that
the Commission erred in holding: (1)
that it had jurisdiction to review only
the penalty portion of the assess-
ment, and (2) that the penalty was
properly assessed.

With respect to jurisdiction, the Com-
mission held that it was without au-
thority to review any matter not previ-
ously raised in the taxpayer’s petition
for redetermination under s. 71.12,
Wis. Stats. Since the taxpayer's re-
quest for redetermination specifically
requested review only of the penalty
assessment, the Commission held
that its jurisdiction was correspond-
ingly iimited. The taxpayer contends
that this ruling was improper in two
respects. First, it argues that the
Commission was in error as to the
scope of its authority. While ss.
71.12(6) and 73.01(5), Wis. Stats.,
specifically require that all disputed
issues be disclosed in a petition to
the Commission, there is nc corre-
sponding statutory requirement for
petitions for redetermination. Sec-
ond, the taxpayer asserts that con-
sideration should have been given to
the fact that the person who pre-
pared the petition for redetermina-
tion was not a lawyer who should be
expected to possess well-developed
pleading skills.

The Circuit Court disagrees on both
counts. As to the scope of the Com-
mission’s authority, the taxpayer's
argument ignores the fact that sub-
mission of a petition for redetermina-

tion by the Department of Revenue is
prerequisite to an appeal to the
Commission. In addition, s.
71.12(1)(c), Wis. Stats, authorizes
appeals to the Commission for tax-
payers who are “aggrieved by the
department’s redetermination.” Sec-
tion 73.01(5), Wis. Stats., authorizes
such appeals for those who "filed a
petition for redetermination” and are
"aggrieved by the redetermination of
the department.” It is difficult to see
how a taxpayer may be considered
“aggrieved" by a redetermination
which the department did not, and
was not requested to make. As a re-
sult, the court concurs in the Com-
mission's view of its authority.

In support of its contention that con-
sideration shall have been given to
the fact that it was not represented
by counsel when it submitted its peti-
tion for redetermination, the tax-
payer has cited Rowe v. WDR, Dock-
et No. 1-8801, in which the
Commission did consider an issue of
domicile which had not been explic-
itly raised in either the petition for re-
determination or the petiticn for re-
view by the Commission. In this case,
however, there can be nc question of
liberal versus strict construction be-
cause the petition for redetermina-
tion is explicit. The petition not only
fails to request redetermination of
matters other than the penalty, it ex-
pressly disavows any interest in rede-
termination of the tax itself. It simply
cannot be consirued as a request to
review the entire assessment. As a
matiter of law, however, the fact that
a party to a proceeding chooses to
appear pro se cannot automatically
excuse every action the party might
later come to regret. For these rea-
sons, the court is unable to find that
the Commission committed error in
confining its review to the matter of
the penalty.

As regards the merits of the penalty
assessment, the taxpayer contends
that it should not be penalized for
underreporting its use tax because
in computing that tax initially it used
a method which the department itself
had used in an earlier audit and
which the taxpayer felt was accepta-
ble to the department. The taxpayer
also argues that scme of the tax
would not have been due at all but
for an accounting error which
caused it to pay for certain
purchases which shouid have been
charged to a sister corporation, in
which case the purchases would
have been tax exempt. Third, the tax-
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payer asserts that it should not be
subject to a penalty for its underre-
porting of taxable sales because of
its reliance on what turned out to be
invalid resale certificates as well as
representations by its purchasers
that the sales were exempt.

The method of calculating use tax to
which the taxpayer refers involves
averaging the cost of cement used in
its projects. The department used
this method in an earlier audit of the
taxpayer in which unpaid use tax
was also in issue only because of a
dearth of information in the tax-
payer's records as to the actual cost
of cement used by the taxpayer. In
the opinion of this court, the Com-
mission acted well within its authority
in rejecting the taxpayer's profferred
explanation,

With respect to the bookkeeping er-
ror, the court considers it quite irrele-
vant that a different method of ac-
counting would have rendered some
of the taxpayer's purchases tax ex-
empt. Neither the error itself nor the
taxpayer's failure to recognize its
conseguences even approaches
"goed cause” within the meaning of
s. 77.60(3), Wis. Stats. The taxpayer's
error was clearly negligent.

Finally, the court must also reject the
taxpayer’s claimed reliance on
invalid resale certificates and repre-
sentations by its purchasers as a jus-
tification for its underreporting of
taxable sales. There is simply no ba-
sis in the record for a conclusion that
this reliance was reasonable. With-
out such evidence, the court cannot
find error in the Commission’s rejec-
tion of this argument.

For all the foregoing reasons, it is the
view of the Circuit Court that the de-
cision of the Commission is affirmed.

The taxpayer has appealed this decl-
sion to the Court of Appeals.

Senior Golf Association of Wiscon-
sin, Inc. vs. Wisconsin Department
of Revenue (Circuit Court of Dane
County, March 9, t884). The issue
presented by this appeal is if the
membership dues and initiation fees
collected by the taxpayer are taxable
under s. 77.52(2){a)2, Wis. Stats,, if
the dues and fees are used exclu-
sively for administrative costs, and
membership provides members with
the opportunity to use private golf
courses free of charge. The Wiscon-
sin Tax Appeals Commission deter-
mined that the association's initia-
tion fees and annual dues are

taxable under s. 77.52(2){a)2, Wis.
Stats., because membership to the
taxpayer's social organization pro-
vides access to or use of private goif
facilities. (See WTB #32 for a sum-
mary of the Tax Appeals Commis-
sion's decision.)

The taxpayer coniends that mem-
bers are not given present, enforce-
able rights to the use of or access to
the golf tacilities used in tourna-
ments for consideration given.
Therefore, it should not be required
to pay sales tax on the dues and
fees, and taxes paid during 1977
through 1980 should be refunded.

The sales tax statute's meaning and
purpose is well understood. Further
explanation of its operation is found
in Wis. Adm. Code section Tax
11.85(1){b). The department cor-
reclly states that the Wisconsin sales
tax intends to tax gross receipts of a
sale of tangible goods and services
rather than tax just the sale's net re-
ceipts or profits. Recently, the Wis-
consin Court of Appeals reviewed
the Dane County Circuit Court case
cited by both parties, City of Racine
v. Wisconsin Dept. of Revenue, 115

Wis. 2d 510 (1983). In that case, the
court reiterated the legislature's in-
tent to tax gross receipts and con-
cluded that administrative costs are
included in gross receipts. The issue
in this sort of sales tax, stated the
court, is not how the seller uses the
collected fees but rather whether a
participant is required to pay to gain
access to or use of the facility. More-
over, the fact that the sports facilities
are not owned by the seller is imma-
terial. Therefore, the Circuit Court's
only concern is if the department in-
correctly determined that member-
ship 1o the taxpayer association was
necessary to gain access to or use of
the private clubs hosting the tax-
payer's goif tournaments.

The department, through the five-
member Tax Appeals Commission,
found that the association’s mem-
bership dues and fees entitled mem-
bers to access to various private
country club golf courses through
the golf tournaments arranged by
the taxpayer. Phrased negatively,
one could not participate in the tour-
naments and have free use of the
host golf courses unless he was a
member of the taxpayer organiza-
tion. The department found, as did
the court in City of Racine, that the
“no pay - no play” membership ef-
fect essentially means members pay

for access to private golf courses up
to seven times a year. As a result, the
membership dues and fees are sub-
ject to state sales tax under s.
77.52(2){a)2, Wis. Stats., and Wis.
Adm. Code section Tax 11.65(1)(b).
The fact that the private country
clubs are not owned by the taxpayer
is of no consequence and neither is
the fact that membership dues did
not directly pay for green fees. Fi-
nally, the fact that the association
used the dues to defray administra-
tive costs is also inconseguential in
this sales tax inquiry.

Therefore, the Circuit Court affirmed
the Wisconsin Tax Appeals Commis-
sion's decision that the taxpayer's
membership dues and fees are sub-
ject to state sales tax under s,
77.52{2)(a)2, Wis. Stats.

The taxpayer has appealed this deci-
sion to the Court of Appeals.

Shopper Advertiser, Inc., d/b/a
Shopper Advertiser - Walworth
County, and Shopping News, Inc.,
d/b/a Greater Beloit Shopping
News, vs. Wisconsin Department of
Revenue (Wisconsin Supreme
Court, February 28, 1984) The issuss
presented on appeal are whether (1)
the proper venue for judicial review
of a decision of the Tax Appeals
Commission is in the county where
the petitioner-taxpayer resides, as
specified in s. 227.16(1)(a), Wis.
Stats., or in Dane County, as speci-
fied in 5. 77.59(6)(b), Wis. Stats., and
(2) if venue was in Dane County, the
action was properly transferred, pur-
suant to s. 807.07(2), Wis. Stats., from
the Rock County Circuit Court,
where the action was originally filed,
to the Dane County Circuit Court.
(See WTB #25 for a summary of the
Circuit Court’s decision.)

The Supreme Court ruled that the
running of the thirty-day time limit for
appeal in this case was tolled when
the action was filed in the Rock
County Circuit Court, which had
subject matter jurisdiction over the
matter. Once the matter was before a
court with subject matter jurisdiction,
the action for review was timely filed.
The subsequent transfer to Dane
County—the court of proper
venue—was not affected by the stat-
utory time limits for appeal under s.
227.16(1)(a), Wis. Stats., which ware
satisfied in this case. The Supreme
Court reversed the Court of Appeals’
holding that the Dane County Circuit
Gourt had no jurisdiction to decide
the action for review and its helding
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that the Rock County Circuit Court
erred in transferring the action to the
Dane County Circuit Court. Because
the Court of Appeals decided the ac-
tion was barred on jurisdictional
grounds, it did not reach the merits
of the appeal from the judgment of
the Dane County Circuit Court. Ac-
cordingly, the Supreme Court re-
manded the case to the Court of Ap-
peals for consideration of all
previously undecided issues.

FARMLAND PRESERVATION
CREDIT

Dorothy McManus vs. Wisconsin
Department of Revenue (Wisconsin
Tax Appeals Commissicn, January
20, 1984}, The issue for review hy the
Wisconsin Tax Appeals Commision
i$ whether the taxpayer must include
her spouse’s income as “household
income” for purposes of claiming the
Farmland Preservation Credit.

In 1978 the taxpayer owned a farm in
Wisconsin in joint tenancy with her
spouse. During the period under re-
view she resided with her spouse in a
"household” within the meaning of s.
71.09(11)(a)4, Wis. Stats. The tax-
payer filed a 1978 Farmland Preser-
vation Credit claim on which she re-
ported only her income as
“household income’. This claim was
denied by the department because

the inclusion of her spouse’s income
in the calculation of “household in-
come’ resulted in an excess of
$38,429 and therefore in no available
Farmland Preservation Credit. The
applicable portion of 5. 71.09(11)(a),
Wis. Stats., reads as follows: 5.
'Household income' means all of the
income of the claimant, the claim-
ant's spouse and all minor depen-
dents attributable to the income year
while members of the household.”

The Commission concluded that the
taxpayer's “household income” in-
cludes her spouse’s income and ex-
ceeds the limits prescribed under
Wisconsin statutes for the Farmland
Preservation Credit. The department
acted properly in denying the tax-
payer's 1978 Farmiand Preservation
claim.

The taxpayer has appealed this deci-
sion to the Circuit Court,

WITHHOLDING TAXES

Willlam D. Kleiman vs. Wisconsin
Department of Revenue (Circuit
Court of Dane County, April 3, 1984).
The issue in this case is whether the
taxpayer’s wages are subject to with-
holding for Wisconsin income tax
purposes. The taxpayer contends
that the state has no authority to tax
personal income received in the form

of wages in violation of his "Com-
mon Law Right of Contract”.

On May 13, 1981, the Wisconsin De-
partment of Revenue notified the tax-
payer and his employer that it was
voiding his Wisconsin Withholding
Exemption Certificate (W-4). The em-
ployer was required to withhold state
income taxes from the taxpayer's
wages pursuant to s. 71.20(1), Wis.
Stats. The taxpayer filed a petition for
redetermination with the department,
asserting that he was entitled to the
exemption because withholding
from wages amounted to a violation
of his constitutional and common
law contract rights. The department
denied the petition for redetermina-
tion, The Wisconsin Tax Appeals
Commission granted the depart-
ment's motion for summary judg-
ment and dismissed the taxpaver's
petition for review.

The Circuit Court held that taxation
of the taxpayer's wages is clearly
permissible under the federal and
state constitutions, and withholding
is a constitutionally legitimate means
for collecting taxes. Therefore, the
decision of the Tax Appeals Com-
mission is affirmed.

The taxpayer has appealed this deci-
sion to the Court of Appeals.
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TAX RELEASES

("Tax Releases” are designed to provide answers fo the
specific tax questions covered, based on the facts indi-
cated. However, the answer may not apply to all questions
of a similar nature. In situations where the facts vary from
those given herein, it is recommended that advice be
sought from the Department. Unless otherwise indicated,
Tax Releases apply for all periods open to adjustment. Alf
references to section numbers are fo the Wisconsin Stat-
utes unless otherwise noted.)

Income and Franchise Taxes

1. Imputed Interest

2. Installment Sales - Accounting for Difference Between
Wisconsin and Federal Basis of Property Acquired by
Inheritance

3. Wisconsin Foreign Earned Income Exclusion

4. Wisconsin Tax Treatment of Safe Harbor Leases

INCOME AND FRANCHISE TAXES

1. Imputed Interest

Background: Section 71.04(15)(h), Wis. Stats. {created by
Chapter 20, Laws of 1981), provides a deduction from
gross income to corporations for any porticn of the
purchase price of property which is treated as interest
under Section 483 of the federal Internal Revenue Code.
Section 71.04(15)(h) is effective for purchases made in tax-
abie year 1981 and thereafter. This Tax Release explains
the provisions of Section 483 of the Internal Revenue Code
as they relate to Wisconsin corporate purchasers of prop-
erty as well as Wisconsin individuals, estates and trusts
who compute their Wisconsin taxable incomes under the
provisions of the Internal Revenue Code.

Unstated interest is the amount of interest that the law im-
putes as included in the contract price when property is
sold under a deferred payment or installment arrange-
ment that fails to specify any interest, or that specifies in-
terest at a rate less than the amount prescribed in the fed-
eral regulations under Section 483 of the Internal Revenue
Code.

A payment under a contract for the sale or exchange of
property, which constitutes part or all of the selling price
and which is due more than 6 months after the date of
such sale or exchange, is deemed to include unstated in-
terest for all purposes of the Internal Revenue Code if
none ¢f the exceptions provided in the Code are met and if
all of the following facts exist:

A. Property is sold under a deferred payment contract
where the selling price exceeds $3,000. For purposes
of determining the selling price, the downpayment and
amount of any unstated interest are included but the
amount of any stated interest is excluded.

B. Some or alf of the payments are due more than one
year after the date of the sale or exchange.

C. There is total unstated interest under the contract {see
below).

Any payment under a contract for the sale or exchange of
property s nof subject to imputed interest if one of the fol-
lowing facts exists:

A. The selling price of the property is $3,000 or less.

B. The payment is made pursuant to the sale or ex-
change of a patent.

C. The payment is made under an annuity, endowment,
or life insurance contract.

D. In the case of the purchaser, the tax treatment of the
amount paid is determined under Section 163(b) of the
Internal Revenue Code. This section provides for the
tax treatment of personal property and educational
services purchased under a contract which provides
that a part or all of the purchase price is to be made in
installments, and in which carrying charges are sepa-
rately stated but the interest charge cannot he
determined.

E. In the case of the seller, all of the gain, if any, on the
sale or exchange of the property would be considered
ordinary income.

Total unstated interest means, with respect to a contract
for the sale or exchange of property, an amount equal to
the excess of:

a. The sum of the payments constituting the selling price
which are due more than 6 months after the date of the
sale or exchange under the contract, over

b. The sum of the present values of such payments and
" the present values of any stated interest payments due
under the contract.

To determine whether there is total unstated interest, the
present values of the payments due under the contract are
determined as of the date of the sale or exchange by dis-
counting the payments at the interest rates prescribed in
federal regulation 1.483-1(d)(1}{ii}. For payments on ac-
count of a sale or exchange of property entered into on or
after July 1, 1981, the test rate is 9 percent per annum sim-
ple interest. Tables are available in federal regulation
1.483-1(g)(2) to compute the present value of a deferred
payment.

Once it is determined that there is total unstated interest
(regardless of amount) with respect to a contract in the
above computation, the actual unstated interest must be
computed. The present values of the payments due under
the contract must be recomputed by discounting the pay-
ments at an interest rate that is one percentage point
higher than the rate used for testing whether unstated in-
terest exists. These interest rates are prescribed in federal
regulation 1.483-1{c)(2)(ii). For payments on account of a
sale or exchange of property entered into on or after July
1, 1981, the imputed interest rate is 10 percent per annum,
compounded semiannually.

Example 1: On January 1, 1983, A sells property to B under
a contract that provides that B is to make payments of
$2,500 ($2,200 sales price plus $300 interest), $2,600
{$2,200 sales price plus $400 interest), and $2,700 ($2,200
sales price plus $500 interest), such payments being due,
respectively, 1, 2 and 3 years from the date of sale.

Since the property is sold under a deferred payment con-
tract where the selling price exceeds $3,000, some or all of
the payments are due more than one year after the date of
the sale or exchange, and none of the exceptions to im-
puting interest are met, it is necessary to determine
whether there is total unstated interest under this contract.
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Sum of payments to which imputed inter-

est rules apply $6,600.00
Less:

Present value of $2,500 due

January 1, 1984

($2,500 x 91743 factor

from Table VI, Col. (a) in

federal reguiation 1.483-

1(g)(2)) $2,293.58

Present value of $2,600 due

January 1, 1985

($2,600 x .84746 factor

from Table VIl, Col. (&) in

federal regulation 1.483-

1{g)(2)) 2,203.40

Present value of $2,700 due

January 1, 1986

($2,700 x .78740 factor

from Table VI, Col. {a) in

federal regulation 1.483-

1g)(2) 2,125.98 6,622.96
Test for unstated interest $ 0

Since the sum of the payments constituting the selling
price under the contract {($6,600) are less than the sum of
the present values of such payments and the present val-
ues of the stated interest payments ($6,622.96), there is no
unstated interest under this contract.

Example 2: On August 25, 1983, C sells property to D under
a contract that provides that D is 10 make three payments
of $1,500 each, such payments being due on August 25,
1983 (downpayment), March 1, 1984 and September 1,
1984. No interest is provided for in the contract.

Unstated interest exists in this contract because there is
no specified rate or amount of interest, Since the property
is sold under a deferred payment contract where the sell-
ing price exceeds $3,000, some or all of the payments are
due more than one year after the date of the sale or ex-
change, and none of the exceptions to imputing interest
are met, it is necessary to compute the actual unstated
interest.

Sum of payments to which imputed inter-

est rules apply $3,000.00
Less:

Present value of $1,500 due

March 1, 1984

{$1,500 x .95238 factor

from Table VI, Col. (b) in

federal regulation 1.483-

1(9)(2)) $1,42857

Present value of $1,500 due

September 1, 1984

($1,500 x .90703 factor

from Table VIl, Col. (b) in

federal regulation 1,483-

1(g}2)) 1,360.55 2,789.12
Total unstated interest $ 21088

Only those payments which are due more than 6 months
after the date of sale under the contract are considered in
this computation.

Example 3: On December 31, 1982, E sells his personal res-
idence to F under a coniract that provides that F is to
make a downpayment of $40,000 and additional payments
as follows:

January 1, 1984  § 5,000
January 1, 1985  $ 5,000
January 1, 1986  $10,000

Simple interest at 10 percent per annum is to be charged
on the final 2 paymenis. In order to sell the residence, E
agreed 1o charge no interest on the payment due on Janu-
ary 1, 1984,

Since the property is sold under a deferred payment con-
tract where the selling price exceeds $3,000, some or all of
the payments are due more than one year after the date of
the sale or exchange, and none of the exceptions tc im-
puting interest are met, it is necessary to determine
whether unstated interest exists.

In a contract which provides for interest of an amount
equal to or in excess of the test rate specified in federal
regulation 1.483-1(d){1) (simple interest of 9 percent per
annum on a sale or exchange of property entered into on
or after July 1, 1981), unstated interest cannot exist if the
stated interest is payable on each installment of principal
when due. This example does not provide for interest of an
amount equal to or in excess of 9 percent simple interest
on eachinstallment, and therefore, it is necessary to deter-
mine whether unstated interest exists.

Sum of payments to which imputed inter-
est rules apply
Less:

$20,000.00

Present value of $5,000 due

January 1, 1984

{$5.000 x .91743 factor

from Table VI, Col. (a) in

federal regulation 1.483-

1{g){2)) $ 4,587.15

Present value of $6,000

{$5,000 principal + $1,000

stated interest) due January

1, 1985

{$6,000 x .84746 factor

from Table VI, Col. (a} in

federal regulation 1.483-

1g)(2) 5,084.76

Present value of $13,000
{$10,000 principal + $3,000
stated interest) due January
1, 1986

($13,000 x 78740 factor
from Table VI, Col. (a) in

federal regulation 1.483-
1(g)(2)) 10,236.20 19,908.11

Test for unstated interest 3 91.89
Since the above computation indicates that unstated in-
terest exists, it is necessary to compute the actual unstated
interest.
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Sum of payments to which imputed inter-
est rules apply
Less:

$20,000.00

Present value of $5,000 due
January 1, 1984

($5,000 x .90703 factor
from Table VII, Col. {(b) in
federal regulation 1.483-
1(9)(2))

Present value of $6,000 due
January 1, 1985

($6,000 x 82270 factor
from Table VI, Col. (b) in
federal regulation 1.483-

1(g)2))

Present value of $13,000
due January 1, 1986

($13.000 x .74622 factor
from Table VI, Col. (b) in
federal regulation 1.483-
1(g)(2))

Total unstated interest

$4,535.15

4,936.20

9,700.86 19,172.21

$ 827.79

Allocaticn of Payments: To compute the amount of inter-
est included in each payment which constitutes part or all
of the selling price and which is due more than 6 months
after the date of sale or exchange of the property, the pay-
ment must be multiplied by a fraction, the numerator of
which ig the total unstated interest under the contract, and
the denominator of which is the sum of all payments sub-
ject to the imputed interest rules which are due under the
contract.

In Example 2, the imputed interest included in each pay-
ment on March 1, 1984 and September 1, 1984 is com-
puted as follows:

$1500 x § 21088
$3,000.00
In Example 3, the imputed interest included in each pay-

ment on January 1, 1984 and January 1, 1985 is computed
as follows:

$5,000 x § 827.79 = $206.95
$20.000.00

= $105.44

The imputed interest included in the payment on January
1, 1986 is computed as follows:

$10,000 x § 827.79 = $413.90
$20,000.00

Transfers of Land Between Related Parties: In the case of
a sale of land by an individual to a member of such indi-
vidual's family (brothers and sisters, spouse, ancestors
and linea! descendants), the maximum imputed interest
rate is 7 percent, compounded semiannually, on payments
made after June 30, 1981 on sales or exchanges after such
date. This interest rate does not apply to any qualified sale
between these individuals made during any calendar year
to the extent that the aggregate sales prices of such sales
between such individuals exceeds $500,000.

2. Installment Sales - Accounting for Difference
between Wisconsin and Federal )
Basis of Property Acquired by Inheritance

Facts and Qusstion: A and B own real estate as joint ten-
ants. In 1983 A dies and B inherits this property. For federal
estate tax purposes the entire value of the property is in-
cludable in A's estate. Thus, B acquires a federal basis
equal to the full fair market value of the property. [n other
words, B acquires a "stepped-up” basis for the entire

praperty.

On the Wisconsin inheritance tax return only one-half of
the property is determined to be includable for inheritance
tax purposes. Thus, B's basis for Wisconsin purposes
under the provisions of s. 71.05(1)(g), Wis. Stats., is one-
half of the original cost plus one-half of the fair market
value on the date of A's death. B acquires a stepped-up
basis for only one-half of the property for Wisconsin
purposes.

Section 71.05(1){g) of the Wisconsin Statutes provides that
the resulting difference between the Wisconsin and fed-
eral basis must be treated as an addition or subtraction to
federal income, as appropriate.

Example: A and B acquire real estate in their joint names
at a cost of $80,000. When A dies the property has a fair
market value of $190,000. For federal income tax pur-
poses, B acquires a basis of $190,000 in this property (the
full value of the property was includable in the federal es-
tate tax return filed for A). For Wisconsin inheritance tax
purposes, one-half ($95,000} of the value of the property
was reportable. Thus, under s. 71.05(1)(g), Wis. Stats,, B
has a Wisconsin basis of $135,000 ($40,000 original cost
plus $95,000 included in Wisconsin inheritance tax return).
The difference between the Wisconsin and federal basis is
$55,000 ($190,000 minus $135,000).

In the same year the property is inherited, B sells it in an
installment sale for $195,000. Payments of principal re-
ceived in the year of sale total $10,000.

What is the amount of the addition modification to be re-
ported, if this installment sale is B’s only capital gains
transaction?

Answer: The $55,000 difference in basis may be reported
based on the installment sales proceeds actually collected
each year. Since $10,000 was received in 1983, $2,821 of
the difference in basis would be allocated to 1983. This
adjustment is computed:

$ 10,000 Proceeds received L
$195.000 Selling price *x  $55,000 Basis difference

= $2,821 Basis adjustment for 1983

Additional basis adjustments would be required in subse-
quent years as the balance of the installment sale contract
price is received.

Section 71.05(5}, Wis. Stats., provides that effective for the
1983 tax year and thereafter, the difference in the basis of
assets must be combined with other long-term or short-
term capital gains and losses to determine the amount of
capital gain exclusion or capital loss deduction. Although
the basis adjustment for 1983 is $2,821, the addition modi-
fication required is $1,692, Since only 80% of a long-term
capital gain is taxable in 1983, the modification is 60% of
$2,821, or $1,692.




WISCONSIN TAX BULLETIN #38 15

Note: If B has other capital gain or loss transactions, a
revised federal Schedule D should be prepared on which
the $2,821 basis adjustment is combined with other capital
gains or losses to determine the amount of gain or loss
reportable.

3. Wisconsin Foreign Earned Income Exclusion

Background and Law: For the 1983 taxable year, Wiscon-
sin taxable income is computed under the provisions of
the federal Internal Revenue Code (IRC) in effect as of De-
cember 31, 1982 with the exceptions specified in s.
71.02(2)}{b)9, Wis. Stats. One of these exceptions is the tax-
ation of foreign earned income. Wisconsin follows IRC s.
911(c) in effect as of December 31, 1977 in taxing foreign
earned income and Wisconsin does not follow the foreign
earned income exclusion and foreign housing cost exclu-
sion or deduction provided in IRC ss. 911 and 119(c) as
amended and added by ss. 111 and 113 of P.L. 97-34 (Eco-
nomic Recovery Tax Act), effective for taxable years begin-
ning after December 31, 1981 for federal tax purposes.

For the 1978 through 1982 taxable years, Wisconsin fol-
lowed IRC s. 911(c) in effect on December 31, 1977 on the
taxation of foreign earned income. Wisconsin did not rec-
ognize amendments made to this section of the IRC after
December 31, 1977 by P.L. 95-615 (foreign earned income
exclusion for employees who resided in hardship area
camps) and P.L. 97-34 {foreign earned income exclusion
limits and housing cost exclusicn or deduction). Wiscon-
sin also did not recognize IRC s. 913 which was created by
P.L. 95-615 and provided for a deduction for excess living
costs.

A United States citizen who is a Wisconsin resident and
receives compensation for personal services performed in
a foreign country is liable for Wisconsin taxes. However,
for the 1978 through 1983 taxable years, a Wisconsin for-
eign earned income exclusion of up to $15,000 ($20,000 for
employees of qualified U.S. charitable organizations) is al-
lowed for an individual who is a bona fide resident of a
foreign country or who is present in a foreign country for a
specified period of time.

Definition of a Foreign Country: For purposes of claiming
the foreign earned income exclusion, a foreign country is
an area cutside of the United States, its possessions,
Guam, Puerto Rico, the Virgin Islands, the Northern Mari-
anas Islands and the Antarctic region (Fed. Publication
54, "Tax Guide for U.S. Citizens Abroad").

Definition of a Qualified U.S. Charitable Organization: A
qualified United States charitable organization is a non-
profit group organized in the United States, or under the
laws of the United States, any State or the District of Co-
lumbia, for charitable, religious, educational or other cer-
tain purposes (IRC ss. 911(c) {1)(D) and 501(c}(3), 12-31-
77).

Qualifications for Wisconsin Foreign Earned Income Ex-
clusion: A United States citizen who is a bona fide resident
of a foreign country or who is present in a foreign country
for a specified period of time may exclude from gross in-
come a limited portion of the earned income attributable
to services performed in the foreign country (IRC ss.
911(a)(1) and (2) and 911(c){6), 12-31-77; Fed. Reg. 1.811-
2(a) and (b), 12-31-77).

A. Bona Fide Resident of Foreign Country. An individual
who is a bona fide resident of a foreign country or coun-

tries for an uninterrupted period that includes an entire tax
year is eligible for a foreign earned income exclusion,
Bona fide residence is determined acceording to each indi-
vidual case, taking into account such factors as intention
or the purpose of the trip, and the nature and length of the
stay abroad. Bona fide residence is not necessarily the
same thing as domicile. An individual's domicile is his or
her permanent home, the place to which the individual al-
ways returns or intends to return.

Example:; A Wiscansin domiciliary who travels to Lendon
for vacation or on a business trip has not established
bona fide residence in London. But a Wisconsin domicili-
ary who goes to London to work for an indefinite or ex-
tended period and who sets up permanent quarters for
himself and his family may establish a bona fide residence
in London, even though he intends to return ultimately to
his Wisconsin domicile.

An individual is not a bona fide resident of a foreign coun-
try it he or she makes a statement to the authorities of that
country that he or she is not a resident and, therefore, the
individual is not subject to the income tax of that country.
An individual does not automatically acguire bona fide
resident status merely by living in a foreign country, or
countries, for one year. During the period of bona fide resi-
dence in a foreign country, an individual may leave the
country for brief or temporary trips back to the United
States or elsewhere for vacation or business as long as the
individual returns to the foreign residence from such trips.

B. Physical Presence in Foreign Country. An individual
who is physically present in a foreign country for at least
510 full days during any 18 consecutive months is eligible
for a foreign earned income exclusion. The type of resi-
dence established, the intentions about returning from the
foreign country and the nature and purpose of the trip
abroad are disregarded in this case. Presence in the for-
eign country does not have to be exclusively for employ-
ment purposes. Some of the qualifying foreign-presence
time may consist of vacation time in foreign countries.
However, the requirement of at least 510 days on foreign
soil within the 18-month period is unconditional.

The following principles must be considered in computing
the 18-month period:

1. Any period of 18 consecutive months may be used,
provided that the 510 qualifying days on foreign soil
fall within that period. A gualifying day means a period
of 24 consecutive hours beginning at midnight.

2. The 18-month period does not have to begin with the
first qualifying day in a foreign country and the period
does not have to end on the day of departure.

3. In determining the qualifying 18-month periods falling
within an extended period of absence from the United
States, any 18-month peried may overlap another 18-
manth period.

Example: A construction worker arrived in Ecuador on
January 15, 1982 and returned to the United States on
June 10, 1983. He was physically present in Ecuador for
510 full days and therefore met the physical nresence test.
If the construction worker filed his 1982 Wisconsin income
tax return before he gualified for the foreign earned in-
come exclusion, he could file a 1982 amended tax return
{Wisconsin Form 1X) claiming the allowable exciusion on
the date he met the physical presence requirement.
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Income Qualifying for Exclusion: An exclusion of up to
$15,000 per year ($20,000 for employees of qualified U.S.
charitable organizations) of earned income from foreign
services may be excluded from Wisconsin gross income by
qualified individuals (IRC s. 911(b}, 12-31-77; Fed. Reg.
1.911-2(c) and (d), 12-31-77).

Foreign earned income is thcome that is

A, For services performed in a foreign country during the
part of the tax year that an individual meets either the
hona fide residence or physical presence tests, re-
gardless of the place or manner of payment,

B. Not paid by the U.S. government or any of its agencies
including the U.S. Armed Forces,

C. Not pensicn or annuity income, and

D. Not received after the close of the tax year following
the tax year in which it is earned.

Wages, salaries, professional fees and other amounts re-
ceived for personal services actually rendered in a foreign
country (and paid by sources other than the U.S. govern-
ment) qualify for the exclusion. Earned income does not
include income from a business unless personal services
produce the entire business income. However, if services
and capital are income producing factors, a reasonable
allowance for personal services (uUp 10 a maximum of 30%
of net business profit) can be considered as earned in-
come. Earned income includes allowances or reimburse-
ments received for the cost of living, overseas differential
and living quarters. It also includes the fair market value of
noncash remuneration furnished by an employer such as
a home or automobile.

Unearned income (for example, interest, dividends, capital
gains, rent and royalties, annuities, etc.) does not qualify
for the earned income exciusion,

Limitations on Amounts Excludable: The allowabte foreign
earned income exclusion is computed on a daily basis at
an annual rate of $15,000 ($20,000 for employees of quali-
fied U.S. charitable organizations). For married taxpayers,
each spouse may claim an exclusion if both qualify (IRG s.
911(c)(1), (2) and (4), 12-31-77; Fed. Reg. 1.911-2(a), (b)
and (d}, 12-31-77).

If an individual meets either the bona residence or physi-
cal presence requirement and the individual qualifies for
an exclusion for only part of a particular tax year, the max-
imum $15,000 (or $20,000) exclusion must be prorated
based on the number of days in the qualifying period.

Example 1: A wage earner was physically present in Ger-
many from January 1, 1982 through July 31, 1983, She re-
ceived foreign earned income of $35,000 in 1982 and
$25,000 for the first seven months in 1983. The amounts
excludable from Wisconsin income in 1982 and 1983 are
computed as follows:

Limitation

on
Year Exclusion
1982 365 days = 365 days x 15000 $15,000
1983 212 days + 365 days x 15000 § 8712

An individual may not claim an exclusion for an amount in
excess of the foreign income actually earned during the
qualifying period.

For purposes of determining the foreign earned income
excludable, compensation is allocated to the year in which
the services are performed even though non-excludable
compensation is reported in the year received by a cash
basis taxpayer. To exclude income earned abroad, the in-
come must be received no later than the tax year after the
tax year it is earned.

Example 2: An employee of a qualified U.S. charitable or-
ganization qualified for the bona fide residence exclusion
for the years 1982 and 1983. During 1982 the excludable
earned income was $18,000. During 1983, the employee
received earned income of $19,000 for services rendered in
1983 and a bonus of $5,000 for services rendered in 1982.

1982

Exclusion allowable $20,000
Amount actually excluded _18,000
Remainder of available exclusion $—2+@
1983

Income earned in 1883 and

excluded $19,000

Amount of bonus earned in 1982

that may be excluded in 1983 __2,000

Total ‘

1%513 amount to be excluded in $21,000

Example 3: An executive of a private Wisconsin corpora-
tion is assigned 1o the corperation’s Canadian subsidiary.
The executive established residence abroad as of Decem-
ber 31, 1979 and returned to the United States on January
1, 1983. The executive received an annual salary of
$12,000 and, in addition, received a bonus of $6.000 on
January 15, 1983, shortly after returning to the United
States. The executive qualified for a Wisconsin foreign
earned income excldsion for the entire 3-year period and
could exclude the salary earned each year.

The $6,000 bonus must be allocated equally over the years
1880, 1981 and 1982 when the bonus was earned for pur-
pases of determining the foreign earned income excluda-
ble. The amount of bonus excludable is limited to the
$2,000 allocable to 1982, The remaining $4.000 ($2,000 al-
locable to each of the years 1980 and 1981) does not qual-
ify for exclusion, since it was received later than the close
of the tax year after the tax year in which the services were
performed.

Claiming Exclusion on Wisconsin Tax Return: Wisconsin
Form 1 must be filed by any individua! claiming a Wiscon-
sin foreign earned income exclusion. Complete copies of
the individual's federal income tax return and supporting
schedules, a computaticn of the Wisconsin foreign earned
inceme exclusion and a Wisconsin Schedule | must be at-
tached to the Wisconsin Form 1.

Schedule | is used to convert the federal adjusted gross
income from an individual's federal tax return to the
amount that is reportable for Wisconsin tax purposes.
Once the Wisconsin foreign earned income exclusion is
computed, the excludable amount is entered on line 5, Col.
Il of the 1983 Wisconsin Schedule |. The federal foreign
garned income exclusion and any foreign housing cost
exclusion or deduction that was claimed on the federal tax
return is entered on line 5, Col. | of the 1983 Wisconsin
Schedule I. The difference in the amounts entered on fine
5, Col. land Col. I, is entered on line 5, Col. )ll. This differ-
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ence must be added to federal adjusted gross income per
the instructions on line 6 of Schedule .

Deductions Related to Excludable Foreign Earned Income:
Expenses directly attributable to foreign earned income
must be allocated when part of the income is excludable
and part is taxable in a particular tax year. An individual
may not deduct expenses, losses, and other items that
went into producing the excludableincome. Only those ex-
penses that are attributable to taxableincome are deduct-
ible. This limitation only applies to expenses directly con-
nected with excludable earned income, It does not apply
to other deductions, such as those for medical expenses,
interest or alimony (IRC s. 265, 12-31-82 and Fed. Reg.
1.911-2(d)(6), 12-31-77).

Example 1: A Wisconsin resident employed in a foreign
country qualifies for the physical presence exclusion for
the entire 1983 tax year. Foreign earned income for the
year is $30.000 of which $15,000 is excluded from gross
income. Included in allowable itemized deductions are em-
ployee business expenses for safety equipment of $224
and union dues of $450. These expenses are directly at-
tributable to foreign earned income and, therefore, the
part of the expenses allocable to the excluded income is
not deductible. Since 50% of the foreign earned income is
excludable, 50% of the employee business expenses, or
$337 is not deductible.

Example 2: A management consultant was self-employed
in a foreign country and personal services produced the
business income. The consultant is a U.S. citizen and
meets the physical presence test for the entire 1983 tax-
able year. Gross business income was $75,000, business
expenses were $50,000 and net profit was $25,000. Since
the first $15,000 of gross income is excluded, only $60,000
or 80% of the gross income is reported on the 1983 Wis-
consin tax return. The consultant can deduct only 80% of
the expenses attributable to gross income, or $40,000.

Nondeductible expenses, losses and other items attributa-
ble to the excludable Wisconsin earned income must alsc
be accounted for on line 5 of the 1983 Wisconsin Scheduie
l.

4. Wisconsin Tax Treatment of Safe Harbor Leases

Background: The Economic Recovery Tax Act of 1981
(ERTA) enacted by the United States Congress provided
“safe harbor” lease rules (Section 168(f)(8) of the Internal
Revenue Code) under which certain transactions, applica-
ble to property placed into service on or after January 1,
1981, were treated as leases for federal income tax pur-
poses whether or not the transactions otherwise would
qualify as leases under pre-ERTA federal guidelines.

The Wisconsin Statutes—ss. 71.01(4)(g)5, 6 & 7,
71.02(1)(a)6, 7 & 8, and 71.04(15)(b)—were modified to
deny corporations use of these special federal safe harbor
lease rules, effective for taxable year 1981 and thereafter.
(A brief summary of the effect of these federal rules on in-
dividuals, estates and trusts for Wisconsin income tax pur-
poses is found near the end of this Tax Release.)

There are two general types of leases covered by the fed-
eral safe harbor lease rules—namely, "straight leases”
and “sale-leasebacks”. Only the latter type is discussed in
this Tax Release.

Facts and Question: In taxable year 1981 Seller/Lessee
Corporation purchased equipment from a manufacturer

for $1,000,000 and then “sold” (but did not transfer title to)
the equipment to Purchaser/Lessor Corporation for
$200,000 in cash plus an $800,000 nonrecourse note re-
ceivable from Purchaser/Lessor bearing interest at the
market rate and payable over nine years in equal annual
principal and interest payments of $168,000. The $200,000
was the agreed upon price of the Seller/Lessee’s tax bene-
fits consisting of its depreciation deductions and invest-
ment tax credit on the equipment. Purchaser/Lessor Cor-
poration simultaneously “leased” the equipment back to
the Seller/Lessee for nine years {90% of its useful life) for
annual rental payments of $168,000 which are due on the
same date and exactly offset the principal and interest
payments Purchaser/Lessor must make to Seller/Lessee
under the note. The only money changing hands between
Seller/Lessee and Purchaser/Lessor was the $200,000
payment in 1981 for the tax benefits. Seiler/Lessee used
the $200,000 as a down payment to the equipment manu-
facturer and financed the remaining $800,000 with a finan-
cial institution.

The following diagram illustrates the flow of the various
payments in the above example:

SALE-LEASEBACK AGREEMENT

$200,000(A)

LESSOR LLESSEE

$1,000,000 (C)

|

MANUFACTURER

(A} Represents the $200,000 payment made by the lessor
to the lessee under the safe harbor lease agreement
for some of the lessee’s tax benefits.

(B) Represents the $800,000 the lessee borrowed from
the bank for the purchase of the equipment.

(C) Represents the $1,000,000 payment made by the
lessee to the manufacturer for the purchase cf the
equipment.

(D) Represents the repayment by the lessee of the
$800,000 loan over a period of years.

What is the Wisconsin franchise/income and sales/use tax
treatment of the various components of this transaction?

Answer: The following summarizes the Wisconsin tax
treatment of each aspect of the transaction. This treat-
ment applies to corporations engaged in business solely
in Wisconsin as well as to multi-state corporations report-
ing to Wisconsin on the apportionment or separate ac-
counting methods.

A. Sale of Equipment by Seller/Lessee. Sale is not
recognized.

B. Initial $200,000 Payment by Purchaser/Lessor to
Seller/Lessee.
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{1) The transfer of federal tax benefits for $200,000 is
considered tc be the sale of such benefits.

The Seller/Lessee Corpeoration must recognize in-
come of $200,000 in taxable year 1981, (It is allowed
the entire $1,000,000 cost of the equipment as ba-
sis for depreciation purposes. This payment, ac-
cordingly, does not constitute a reduction of the
underlying asset account for Wisconsin tax
purposes.}

(2} The Purchaser/Lesscr Corporation may not de-
duct the $200,000 cost of these benefits since the
law contains no provision for such deduction.

C. Depreciation of Equipment. Seller/L essee corporation
deducls depreciation using a basis of $1,000,000.

D. Renta! Expense/incorne. Neither Selier/Lessee nor
Purchaser/Lessor recognizes rental expense or
income.

E. Interest Expenss/income. Seller/Lessee may deduct in-
terest it pays to the financial institution on the $800,000
loan. However, neither Seller/Lessee nor Pur-
chaser/Lessor recognizes interest income or expense
on the $800,000 nonrecourse note the two parties
executed.

F. Apportionment Basis Taxpayers - Effect upon Property
and Sales Factors. Seller/Lessee includes the equip-
ment in the property factor at its $1,000,000 cost.
Rental payments under the safe harbor agreement are
not considered rental payments for purposes of the
property factor,

The Purchaser/Lessor may not include the property in
its property factor.

The manufacturer includes $1,000,000 in its sales fac-
tor; the Seller/Lessee, however, may not include the
$1.000,000 in its sales factor.

G. Wisconsin Sales/Use Tax. The sale of equipment by
the manufacturer to Seller/Lessee Corporation is a
taxable sale unless a specific exemption applies to the
transaction, such as the farming or manufacturing ex-
emptions in ss. 77.54(3), (3m) or (6)(a). The
Seller/L.essee Corporation may not give the manufac-
turer a resale certificate, since there is not an actual
resale to the Purchaser/Lessor Corporation.

The $200,000 received by Seller/Lessee is not taxable
for sales tax purposes because it represents proceeds
from the sale of intangible tax benefits.

Other offsetting principal, interest and rental amounts
recognized for federal income tax purposes have no
Wisconsin sales or use tax consequences.

H. Nexus Issues. The Purchaser/Lessor Corporation will
not have nexus with Wisconsin for franchise or income
tax purposes if its only "activity” in Wisconsin is the
safe harbor “rental” property located in Wisconsin.

The presence of this property in Wisconsin, however,
will cause the Seller/Lessee to have Wisconsin nexus
for franchise/income and sales/use tax purposes (if it
does not already have such nexus).

To summarize, for Wisconsin corporation
franchise/income tax purposes the sale-leaseback trans-
action is treated as the purchase of equipment by the
Seller/Lessee and the taxable sale of some of its federal
income tax benefits. The cost of such benefits is not de-
ductible by the Purchaser/Lessor, The federal income tax
treatment of the equipment “sale” and “leaseback” as-
pects of the transaction have no application for Wisconsin
corporation franchise/income or sales/use tax purposes.

Individuals, Estates and Trusts: For federal income tax
purposes, individuals, estates and trusts may qualify as
lessees under the safe-harbor lease rules; lessors, how-
ever, must always be corporations.

For 1981, individuals, estates and trusts did not qualify for
safe harbor treatment for Wisconsin income tax purposes
because they computed their income and deductions
under the December 31, 1980 Internal Revenue Code. For
1982, they were subject to the Internal Revenue Code in
effect on December 31, 1981. Therefore, individuals, es-
tates and trusts on their 1982 Wisconsin income tax re-
turns could receive full benefits of the safe harbor leasing
provisions that became effective for federal income tax
purposes in 1981. For 1983, however, they must follow the
provisions of TEFRA enacted in 1982 since Wisconsin indi-
vidual income tax law, as applied to these leases, is the
Internal Revenue Code in effect on December 31, 1982.

Finance Leases Replace Safe Harbor Leases: The Tax
Equity and Fiscal Responsibility Act of 1982 (TEFRA) en-
acted by the U.S. Congress effectively ends safe harbar
leasing for property placed in service after December 31,
1983, and imposed many limitations and restrictions on
the benefits from safe harbor lease agreements entered
into between July 1, 1982 and December 31, 1983. TEFRA
also created an entirely new category of lease rules known
as "finance lease” rules that apply to leases entered intc
after December 31, 1983 and to leases of up to $150,000 of
farm equipment entered into from July 1, 1982 through De-
cember 31, 1983

These new federal “finance lease” rules are also con-
tained in Section 168(f)(8) of the Internal Revenue Code.
Therefore, under the Wisconsin corporation
franchise/income tax law as of December 31, 1983—ss.
71.01(4)(q)5, 6 & 7, 71.02(1){a)6, 7 & 8, and 71.04(15)(b),
Stats—the new federal treatment of finance leases, in-
cluding the lease of farm equipment from July 1, 1982
through December 31, 1983, does not apply 1o
corporations.

Information: Questions relating to Wiscensin treatment of
safe harbor leases should be addressed to:

Wisconsin Department of Revenue
P.O. Box 89086

Madison, W1 53708

Attn: Jerry Hendrickson
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Example of Tax Return Adjustments on Federal Schedule M-1 and Wisconsin Schedule L

The following federal Schedule M-1 (with required Wisconsin adjustments thereto} and Wisconsin Schedule L illustrate the
adjustments that should appear on the tax returns of a taxpayer who had entered into a sale-leaseback transaction with
the facts set forth in the foregoing example.

FEDERAL SCHEDULE M-1 AND WISCONSIN SCHEDULE L ADJUSTMENTS
FOR A SALE-LEASEBACK TRANSACTION (FIRST YEAR)

Seller/Lessee Purchaser/Lessaor

Initial Payment Initial Payment Initial Payment Initial Payment

Booked to Not Booked 1o Booked to Not Booked to
income Income Expense Expense
Federal Schedule M-1 (with required
Wisconsin adjustments thereto)
Book Income (L oss) $(4,800,000) $(5.000,000) $9,800,000 $10,000,000
Schedule M-1 Adjustments:
Rental Expense (168,000) (168,000)
Rental Income 168,000 168,000
*Interest Income 120,000 120,000
Interest Expense (120,000) (120,000)
**Depreciation Expense 150,000 150,000 (150,000) (150,000)
Initial Payment (200,000) 200,000 -0-
Federal Taxable Income $(4,898,000) $(4,898,000) $9,898,000 $ 9,898,000
Required Wisconsin Adjustments:
Renta! Expense 168,000 168,000
Rental Income (168,000) (168.000)
*Interest Income (120,000) (120,000}
Interest Expense 120,000 120,000
**Depreciation Expense (150,000) (150,000) 150,000 150,000
Initial Payment 200,000 200,000 o -0- -0-
Wisconsin Net Income $(4,800,000) $(4,800,000) $10,000,000 $10,000,000
Wisconsin Schedule L
Book Income (Loss) $(4,800,000) $(5,000,000) $ 9,800,000 $10.000,000
Schedule L Adjustment:
Initial Payment 200,000 200,000
Wisconsin Net Income 3(4,800,000) $(4,800,000) $10,000,000 $10,000,000

Contract Date - January 1, 1981

*Interest rate of 15% x $800,000 note = $120,000 first year interest
~Depreciation Expense at 15% for first year of contract ($1,000,000 x 15% = $150,000)

(This assumes ACRS depreciation was booked; if a different method of booking depreciation was used, then the
Schedule M-1, Required Wisconsin and Schedule L depreciation adjustments would be different from those above.)

**Lederal adjustment not reversed because initial payment is not deductible for either federal or Wisconsin tax purposes.

The above chart illustrates the point that every adjustment made for federal tax purposes is reversed for Wisconsin tax
purposes with the exception of the initial payment made by the lessor to the lessee for the tax benefits.
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