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EFFECT OF HOWICK DECISION
ON GAINS

A Tax Release on pages 9-11 of
Wisconsin Tax Buligtin (WTB)
Mumber 23 (July. 1981) relating to
the Howick decision explains how to
determime gain or loss from sales of
assels acqgured prior 1o becoming a
Wisconsin resident. information in
that Tax Release concerning the
computation of gains should be dis-
regarded The Tax Release on page
13 of this WTB explains how gains
shiould be computed

The information on pages 9-11 in
WTE Numbpesr 23 pertaining to
losses s shill valid

PROPERTY TAX DEFERRAL
PROGRAM DELAYED

Secretary of Revenue Mark Musolf
inchcated that loans will not be
uraniec for 1981 property taxes
under the Property Tax Detferral Pro-
gram {see WTB #24 for a descrip-
tror of this program) . Rather, foans
will first be granted for 1882 laxes
based on loan applications filed
Janvary 1 through June 30. 1983,
High interest rates and bonding are
reasons for the delay in implemant-
ing this program.

NEW TAX LAWS ENACTED IN
NOVEMBER AND DECEMBER

The tollowing new tax laws were en-
acted by the Legislature during No-
vember and December, 1881

Gift Tax

Gitts Between Spouses Are Not
Taxabie {Chapter 93, Laws of
1981, effective July 1, 1982) . Gifts
made between spouses on or after
July 1. 1982 will be exempt from
Wisconsin gift taxes. (Note: For
Wisconsin income 1ax purposes, the
donee’s basis of the property is still
the basis of the donor.)
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Inheritance Tax

Property Inherited From Spouse
Not Subject To Inheritance Tax
(Chapter 93, Laws of 1981, effec-
tive for transfers because of deaths
on or after July 1, 1982). Inter-
spousal transters of property, when
date of death is on or after July 1,
1982, will be exempt from Wiscon-
sin inheritance taxes.

Income Tax

Basis Of Property Acquired By
Inheritance From Deceased Spouse
(Chapter 93, Laws of 1881, effec-
tive July 1, 1982). The basis of an
interest in property received by a
surviving spouse from the deceased
spouse will be the fair market value
of that interest at date of death of
the decedent, proviged the date of
death 1s on or after July 1, 1982, For
example, if a house was acquired in
joint tenancy by a husband and wite
for $40,000 and it has a date of
death value on July 1, 1982 of
390,000, the surviving spouse will
have a basis of $65,000 (one-hail
the original cost as a joint owner
{$20,000) and one-half the date of
death value ($45.000) which was
received from the deceased
spouse} . It the house had been
solely owned by the decedent and
the house passed 1o the .surviving
spouse, the surviving spouse waould
have a basis of $90.000.

Farmland Preservation Credii

10% Minimum Credit For Farm-
fand Subject To Exclusive Agricul-
tural Zoning (Chapter 83, Laws of
1981, effective for claims filed for
the year 1981 and thereafter)
Claimants who own farmiand which
is subject 10 a certified exclusive ag-
ricultural use zoning ordinance may
claim a minimum farmland preserva-
tion credit of 10% of the property
taxes accrued {up to a maximum of
$6.000 property taxes) on the land.
Also, such claimants are eligible to
file a farmiand preservation credit
claim regardless of the amount of
household income they may have
for the year. (Note: Claimants who
own farmland which is nofsubject to
exclusive agricultural zoning con-
tinue tc be subject to a maximum
household income timitation of
$36.621.)
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Corporation Franchise/income
Tax

Mining Tax Deductible By Corpo-
rations (Chapter 86, Laws ot 1981,
effective for 1981 taxable year and
thereatter) . The net proceeds occu-
paticn tax imposed under s. 70.375,
Wis. Stats., on corporations en-
gaged in mining metailiferous miner-
als in Wisconsin will be deductible
for corporation franchise/income
tax purposes,

Excise Tax

1. Allows Exempt Universities to
Receive Things of Value From Brew-
ers, Bottlers and Wholesalers
{Chapter 48. Laws of 1981, effec-
tive November 11, 1981) . Brewers,
bottlers and wholesalers will be per-
mitted to furnish money or other
things of value to private tax exempt
institutions of higher education.

2. Tied-House Provisions Ex-
tended to UW Campuses {(Chapter
49, Laws of 1981, effective Novem-
ber 11, 1981} . This new law
changes the restrictions appiicable
to the sale of alcoholic beverages at
wholesale to University of Wisconsin
system campuses.

3. Recodification of Alcohotic
Beverage Laws {Chapter 79, Laws
of 1981, varicus effective dates) .
This law recedifies the alcoholic
beverage laws and includes techni-
cal changes, a reorganization of the
statutes relating 1o the sale of alco-
holic beverages, modernizes out-
dated ianguage, removes obsolete
provisions and clarifies certain
provisions:

4. Beer and Liquor on Vessels
Carrying Passengers (Chapter 76,
Laws of 1981, effective November
28, 1981.) The Department of Rev-
enue is authorized to issue a class B
retail beer or ilquor license for a ves-
sel that is regularly mocred in Wis-
consin and has a passenger capac-
ity of 100 or more, if the sale of
iguor and beer accounts for less
than 50% of the vessel’'s gross re-
ceipts, the vessel is certified by the
U.5. Coast Guard and iniends to
leave its place of mooring while the
sales take place.

REMINDER OF MAJOR 1981
AW CHANGES

Major individual Income Tax Law
Changes: (All changes were en-
acled as part of Chapter 20, Laws of
1981.}

1. Update Internal Revenue
Code Reference to December 31,
1980. For taxable year 1981 and
thereafter, individuals, estates and
trusts must use the Internal Revenue
Code in effect on December 31,
1980. With one exception, federal
tax laws enacted during 1981 may
not be used in determining Wiscon-
sinincorme and deductions for 1981,
The exception is that the new accel-
erated cost recovery system
(ACRS) enacted as part of the fed-
eral 1981 Economic Recovery Tax
Act applies for Wisconsin purposes
for 1981,

Wisconsin law also provides that
the foliowing three provisions of fed-
eral law may not be used for Wis-
consin purposes in 1981, even
though they were enacted before
December 31, 1980:

a. Special provisions relating to
benefits received from an em-
ployer’'s educational assist-
ance pregram.

b.Foreign cost

deductions.

living

c. Amortization provisions for
pollution controt facilities.

As a result of the change in Wis-
consin’s reference date to the Inter-
nal Revenue Code from December
31, 1979 to December 31, 1980,
federal laws enacted during 1980
may now be used for Wisconsin pur-
poses. For example, the provisions
of the federal Installment Sales Revi-
sion Act of 1980 now apply for Wis-
consin puUrposes.

2. Work Requirements to Qual-
ify for Child Care Expense Deduc-
tion Changed. Beginning in 1981 an
itemized deduction for work-refated
child and dependent care expenses
may be claimed even though the
employment involved is only a part-
time job. Previcusly, it was neces-
sary o be employed on at least a
three-guarter time basis to claim an
itemized deduction for these work-
relaled expenses.

Generally, in the case of marned
persons both spouses must meet
the work requirements. However, an
exceplion is provided in situations
where one spouse does not work
but is & full-time student. The non-
working {student} spcouse will be
treated as meeting the work require-
ment, provided he or she is a ful-
time student during at least &
months of the taxable year.

3. 5% Minimum Tax Created.
Individuals, estates and trusts hav- -
ing tax preference items and ad-
justed itemized deductions which to-
tal more than $10,000 for 1981 and
subseguent years will be subject to
a 5% minimum tax. In the case of
married persons, the $10,000 limita-
tion applies separately to each
spouse. A copy of the new reporting
form (Schedule MT) which will be
used fo compute the amount of min-
imum tax due is included as part of
this issue of the WTB. (Note: Any
minimum tax due is required to be
paid by the due date of the person's,
estate’s or trust’s income tax return.
The minimum tax is not required to
be included in computing estimated
tax payments on Form 1-ES.)

Major Corporation
Franchise/Ilncome Tax Law
Changes: (These changes were en-
acted as part of Chapter 20, Laws of
1981 and are effective for the tax-
able year 1981.)

1. Update Internal Revenue
Code Reference to December 31,
1980 for Insurance Companies,,
Regulated Investment Companies
and Real Estate Investment Trusts.
For taxabie year 1981 and there-
after, insurance companies, regu-
lated investment companies and
real estaie investment trusts must
compute their income under the In-
ternal Revenue Code in effect on
December 31, 1980. Federal tax
laws enacted after that date may not
be used for Wisconsin purposes.
(Exception; Depreciation provisions
enacted during 1981 may be used
cn a 1981 Wisconsin return as de-
scribed in item 13 below.)

2. Deduction for State Taxes
Eliminated. Corpcrations are no
ionger allowed a deduction for state
{including Disfrict of Columbia)
taxes which are imposed on cr mea-
sured by gross income, net income,
gross receipts or capital stock, Only
gress receipts taxes which are as-
sessed in iteu of property taxes con-
tinue to be allowable as a deduction.

3. Federal Windfail Profit Tax
Not Deductible. No deduction will
be allowed to corporations for the
federal windfall prefit tax.

4. Addition to Tax Penaity Not
Deductible. No decduction may be
claimed for amounts paid as an un-
derpayment of estimated tax
penalty.
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5. Real Estate Taxes May Be
Accrued. Corperations are permit-
ted to accrue the current year's real
estate taxes (but not perscnal prop-
erty taxesj for Wisconsin purposes
in the same manner ag for federal.

6. Certain Corporations May
Replace Involuntarily Converted
Wisconsin Property With Property
Outside Wisconsin. The gain on
Wisconsin property which is involun-
tarily converted may be deferred
when the replacement preperty is
lccated in another state, provided
that the corporation is subject to
Wisconsin's taxing jurisdiction both
before and after such transactions.

7. Imputed Interest Provisions
of Internal Revenue Code Section
483 Apply for Wisconsin. Amounts
which are deductible as imputed in-
terest under IRC section 483 may
also be claimed as a deduction on
the Wisconsin corporation
franchise/income tax return. Simi-
larly, basis adjustments pertaining
to imputed interest which are re-
quired by section 483 must also be
made for Wisconsin purposes.

8. Intangible Drilling Costis
Must be Capitalized. Intangible
drilling and deveiopment costs relat-
ing to oil, gas and geothermal wells
must be capitalized in the manner
prescribed by section 263 (¢) of the
internal Revenue Code. Rather than
being expensed in the current year,
these cosis must be deducted as
depreciation or cost depletion.

8. Eliminate Requirement to
File Extension Form 7005 Within
Ten days. Corporations will no
longer be required to submit a copy
of tederal extension form 7005 (the
federal form which is used for an ad-
ditional three month extension) to
the Department of Revenug within
ten days after it is received from the
Internal Revenue Service. However,
corporations will still be required to
furnish a copy of form 7005 with the
Wisconsin tax return when it is filed
with the department.

10. Six Month Extensions
Availabte to DISC's and Coopera-
tives. DISC's and Cooperatives may
apply for a six month extension of
the time to file 2 Wisconsin
franchise/income tax return. (Note:
Requests for this extension should
be made on Wisconsin form 1C-830
which is available from any depart-
ment office.

11. Corporate Reorganization
Provisions Modified. The provi-
sions in Wiscensin law relating to the
tax treatment of corporate reorgani-
zations have been changed to con-
form more closely 1o the provisions
of federal law.

12. New Minimum Payment Re-
quired to Meet Certain Exceptions
to Addition to Tax Penalty. Corpo-
rations making declaration pay-
ments must meet a new minimum
payment requirement for purposes
of claiming exception 1 or 2 1o avoid
the addition to tax penalty. Excep-
tion 1 {s. 71.22{10) {a}) provides
that the addition to tax penalty does
not apply it installment payments for
the current year equal or exceed the
tax shown on the preceding year's
return. Exception 2 (s.
71.22(10(b}} provides that no
penalty applies if current year in-
stallment payments equal or exceead
an amount determined by using the
tax rates applicable to the current
year but otherwise on the basis of
the facts and income shown on the
tax return for the immediate preced-
ing year.

The new law establishes a mini-
mum installment payment require-
ment to claim exception 1 or 2. To
qualify for exception 1 or 2, a corpo-
ration’s installment payments must
be the larger of (a} the amounts re-
quired under exception 1 or 2, or
{b) 60% of the corporation’s ac-
tuai tax liability for the taxabie year.

13. New Federai Depreciation
Provisions May Be Used for Wis-
consin. All corporations filing a Wis-
congin franchise/income tax return
may elaect to'use the new deprecia-
tion provisions enacted as part of
the federal Economic Recovery Tax
Act ot 1981 in determining their Wis-
consin taxable income for 1981 and
thereatier.

14, Corporate Tax Rate
Changed. The tax rate for corporate
franchise/income taxes has been
changed to a flat rate of 7.8%.

Major Homestead Credit Law
Change: (This change was enacted
as part of Chapter 20, Laws of 1881
and is effective for claims filed for
the year 1981.)

1. Depreciation Must be Added
Back in Determining Household In-
come. All amounts of depreciation
which have been deducted in deter-
mining the Wisconsin adjusted gross

income of a claimant {and his or her
spouse) must be added to house-
hold income for purposes of deter-
mining a homestead credit.

Major Farmland Preservation
Credit Law Changes: (All changes
were enacted as part of Chapter 20,
Laws of 1281 and are effective for
claims filed for the year 1981.}

1. Nonfarm Wages May No
Longer be Exciuded from House-
hold Income. All nonfarm wages
earned by members of a claimant’s
household must be included in
household income. The exclusion
previousiy available for nonfarm
wages (of up to $7,500) has been
repealed.

2. Depreciation Deductions
Limited to $20,000 for Purposes of
Determining Household income.
Any depreciation in excess of
$20,000 which has been deducted
in determining the amount of income
reportable on the Wisconsin tax re-
turn of a claimant or any member of
a claimant’'s household must be
added to household income for pur-
poses of determining a farmiand
preservation credit. The $20,000
limitation on depreciation deduc-
ticns applies separatety to the
claimant and each member of the
claimant’s househoid.

3. Nonfarm Business Losses
Must be Added Back in Determin-
ing Household Income. MNonfarm
business losses which have been
offset against other income of a
claimant or any member of a claim-
ant's household must be added
back when household income is de-
termined. (Note: The amount of
nonfarm ioss to be added back 1o
income should be determined with-
out regard for the depreciation ex-
pense of such nonfarm business.
Thus, if the loss is less than or equal
1o the depreciation expense for that
business, no add back wik be neces-
sary. It the loss is greater than the
depreciation, the depreciation will
be subtracted from the toss and the
resulting amount will be added back
to househeld income.)

MAJOR FORM CHANGES

Although new legislation has re-
guired certain forms changes, the
basic design of the major Wiscensin
reporting forms for 1981 is very simi-
lar to last year's. The major changes
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which have been made to each are
described below.

Individual Income Tax Forms

Form 1A

- A new entry line {line ) has
been added for reporting tax-
able unemployment
compensation.

- A new entry space has been
added in the personal exemp-
tion credit area at line 11c. This
space must be used to indicate
the first names of individuals
being claimed as a dependent.

Form 1

- Changes have been made in
the “Cornputation of Wisconsin
Total Income’™ area (lines &
through 23) on page 1 to con-
form with changes made to the
federal Form 1040 for 1981.
The interest and dividend in-
come entry lines have been
cembined into a single line and
an “Other Adjustrments' line
{line 21) has been added.
AlsD, a separate entry line (line
8) is now provided in this area
for refunds of state and local in-
come taxes.

- A new entry line (ling 54) has
been added for reporting mini-
mum tax.

Homesiead Credit Form

Schedule H

- Questions 1 through 7 which
pertain to the eligibiiity require-
ments to be met by persons
claiming a Homestead credit
have been rewcrded and rear-
ranged for 1881,

- A new entry line (line 10) has
been added for repcrting de-
preciation which must be
added back in determining
household income.

Farmtand Credit Form

Schedule FC

- The entry line previously used
to remove the first $7.500 of
nonfarm wages from househoid
ncome has been deleted. (A
law change repealed this
exciusion. }

- A new entry ling (line 6) has
Deen added for reporting de-
preciation wnich must be
added back In determining
household income

- A new entry line {liine 7) has
aeen acded for reporiing non-

farm business losses which
must be added back in deter-
mining household income.

Corporation Forms

Form 5

- Schedule V on page 2 has been
revised to reflect a law change
which repealed the deduction
for state taxes.

- Schedute W on page 2 has
been revised to refiect law
changes which (a) repealed
the deduction for state taxes,
(b) repealed the deduction for
the federal Windfall Profit Tax,
and (c) allow the accrual of
real estate taxes.

Form 4

- Schedule G on page 2 has been
revised to reflect a law change
which repealed the deduction
for state taxes.

Form 4t

- This form (which is used 1o de-
termine if an underpayment of
estimated tax penalty must be
paid} has been revised to re-
flect a law change which re-
quires corporations 1o make
declaration payments equal to
60% of their actual tax liability
for the year.

HOW TO GET INCOME TAX
FORMS

In December the department mailed
mocre than 2.3 million booklets of
1981 income tax ang Homestead
Credit forms. These were maiied to
individuals who filed 1980 Wisconsin
income tax returns or Homestead
claims.

Qrders for bulk supplies of tax forms
are now being shipped to tax practi-
tioners and to organizations {e.g.,
banks and post offices) which dis-
trinute them to the public. Al the or-
ders are expecied 1o be filled by
mid-danuary 1982

During the filing season, anyone
wishing a small supply of forms may
obtain these from any departmental
office lccated throughout the state.
Persons are limited 1o six copies of
any single form, however. This will
avoid the supply of forms at any of-
fice from being auickly depieted and
Lnavaiiable for other persons.

Practitionars or others wishing More
than six copies of & form should
write the Wisconsin Department of

Revenue, Centra! Services Section,
Post Office Box 8903, Madison,
Wisconsin 53708.

1982 ESTIMATED TAX FORMS
TO BE MAILED

in late January, 1982 the depart-
ment will mail to individuals the 1982
Estimated Tax Forms, including four
preaddressed payment vouchers,
These declaration forms for 1982
will be mailed to all individuals who
filed a declaration of estimated tax
for the year 1981. If a person needs
a 1982 dectaration form but did not
receive it in the mail, he or she
should contact any Department of
Revenue office after January 25,
1982 for the form.

IRS STANDARD MILEAGE RATE
APPLIES FOR WISCONSIN

The optional standard mileage rate
specified by IRS for computing busi-
ness automobile expenses for 1981
also applies for Wisconsin. The rate
is 20¢ for the first 15,000 business
miles and 11¢ per mile for mileage in
excess of 15,000, A rate of 8¢ per
mite which is used to calculate auto
expenses for charitable, medical
and moving expense deductions for
federal purposes also applies for
Wisconsin for 1981.

DON'T FORGET TO REPORT
USE TAX ON FORM ST-12

Failure to properly report use tax is
the mest cormmon error on sales and
use tax returns. Before you file Form
ST-12, make sure use tax is cor-
rectly repcrted on lines 7 and 8 of
the return. The March 1981 issue of
the Sales/Use Tax Heport explains
how to report use tax on the sales
and use tax return, Form ST-12. If
you have guestions about sales or
use tax, you may contact any De-
partment of Revenue office for free
assistance.

REMINDER - SALES TAX
ANNUAL INFORMATION
RETURN NQT REQUIRED FOR
1981

Beginning with the 1981 1ax vear,
retaflers will no fonger have o file
Form ST-12A, Sales Tax Annual In-
formation Return. Eiminating the fil-
g of this form for the 1987 tax year
and thereafter resulted from legisla-
tion enacted in 1980.



WISCONSIN TAX BULLETIN

INFORMATIONAL
PUBLICATIONS AVAILABLE

The Income, Sales, Inheritance and
Excise Tax Division of the Depart-
ment of Revenue publishes a form of
informational material called “publi-
cations’. These are small pam-
phlets which provide detailed nfor-
mation relating to specific aregas of
Wiscansin tax laws. They are in-
tended to aid the public in under-
standing certain aspects of the Wis-
consin tax laws.

For 1881, the folicwing publications
may he obtained at each of the Divi-
sion's offices lecated throughout
Wisconsir:

Fublication
Number _ Publication Title

100 1981 Wisconsin Tax
Requirements For
Nonresidents

101 1981 Wisconsin Tax
Reguirements For
Part-Year Residents

02 - Wisconsin Tax
Treatment Of
Subchapter S
Corporations And
Their Shareholders

103 Reporting Capital
(3ains And Losses
For Wisconsin By
Individuals,
Estates and Trusts

104 Wisconsin Taxation Of
Military Personnel

105 Adoption Expenses -
Wisconsin Tax
Benefits

106 Wisconsin Deduction
For Child And
Cependent Care
Expenses

107 Combining DISC And
Parent Or Affiliated
Corporation's
Incomes

500 Tax Guide For
Wisconsin Political
Crganizations And

Candidates

501 Fieid Audit Of
Wisconsin Tax
Returns

503 Wisconsin Farmiand

Preservation Tax
Credit For 1981
504 Directory For
Wisconsin
Department Of
Revenue

if you have any suggestions for addi-
tional subjects which you believe

should be covered by a publication,
submit your suggestions tc the Wis-
consin Department of Revenue, Di-
vision of Incomea, Sales, Inheritance
and Excise Taxes, Director of Tech-
nical Services, P.O. Box 8910,
Madison, Wisconsin 53708.

EMPLOYER CONVICTED FOR
FAILURE TO PAY WITHHOLDING
TAXES

A Madison businessman has been
ordered to pay a $500 fine and serve
prehbation for one year for criminal
violations of the Wisconsin income
tax withhoiding law.

Darreii J. Foss, Madison, Wisconsin
doing business as Badger Restora-
fion Company, was found guitty in
September in Dane County Circuit
Court, after he entered a no contest
plea to one count of failing to pay
over 10 the Wisconsin Department of
Revenue, income taxes ne had with-
held from wages of employes. Sen-
tencing was withheid and Foss was
placed on probalion for one year.
Undar the conditions of probation,
Foss must pay accrued taxes in ex-
cess of $15,000 to the department
and pay a $500 fine.

Criminal charges were filed against
Foss in June by the Dane County
District Attorney’s Office after an in-
vestigation by the Intelligence Sec-
tion of the 151 & E Division. Failure to
make deposits of state income tax
withheld is a crime punishable by a
maximum fine of $500 or imprison-
ment not to exceed six months or
both on each count.

FISHERMAN FINED FOR FILING
FRAUDULENT RETURNS

A Docr County commercial fisher-
man has been ordered to serve a
three vear probationary period and
pay $7,500 in fines for criminal viota-
tions of the Wisconsin state income
tax law.

Robert E. LeClair, Jacksonport,
Wisconsin was placed on probation
for three years. Under the conditions
of probation, LeClair is jointly and
severaily responsible for payment of
a $7,500 fine which Judge Bartell or-
dered paid in sentencing LeClair's
wite, Joan, last July. Mr. and Mrs.
LeClair were found guilty by Judge
Bartell in April after they entered no
contest pleas to two counts of state
income tax evasion. The LeClairs
must also pay the civil tax liability,

penalties and interest. The civil as-
sessment is expected to exceed
$24,000.

Criminal charges were filed agains!
the LeClairs by the State Depart-
ment of Justice after an investiga-
tion by the Intelligence Section of
the 181 & E Division. They were
charged with failing to report more
than $85,000 in taxable income for
the years 1975 and 1976 and evad-
ing more than $9,000 in state in-
come taxes for those years.

NEW IS} & E DIVISION RULES
AND RULE AMENDMENTS IN
PROCESS

Listed below, under parts A and B
are proposed new administrative
rutes and amendments to existing
rules that are currently in the rule
adoption process. The rules are
shown at their stage in the process
as of January 1, 1982. Part C lists
new rules and amendments which
have been adoptec in 1981

A. Rules At Legisliative Council
Rules Clearinghouse

2.35 Apportionment
method
- amendment
2.40 Nonapportionable
income
- repealed and recreated
11.71 Automatic data

processing
- new ruie

B. Rules At Legislative Standing
Committees

5.01 Filing reports
- amendment
10.10 Taxation of savings.

mortgage and credit
life insurance
- amendment
10.11 Federal estate tax
deduction
- amendment
10.12 Deductibility of in-
come taxes
- amendment
10.13 Apportionment of
property qualitying
for exception

- new rule
10.14 Valuation ot United
States ireasury
bonds
- new rule
11.53 Temporary events
- new rule
11.56 Printing industry
- new rule
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C. Rules Adopted in 1981 (In pa-
rentheses is the date the rule
was adopted.)

1.1 Reqguirements for ex-
amination of returns
(8/1/81)
- amendment
2.081 indexed income tax
rate schedule
(5/1/81)
- new rule
Indexed income tax
rate schedule for tax-
able year 1981
- new rule
2.31 Taxation of pearsonal
service ncome of
nonresident
protessional athletes
{1/1/81)

2.081(3)

- new rule
Apportionment of net
business income of
interstate
professional sports
clubs {1/1/81)

- new rule
Credit for income
taxes paid to other
states (2/1/81)

- amendment
453 Certificate of authori-
zation {1/1/81)
- new rule
8.87 Intoxicating liguor
tied-house
prohibitions
(6/1/81)
- new rule
9.08 Cigarette sales to
and by Indians
(8/1/81)

2.505

2955

- new rule
11.12 Farming, agriculture,
horticulture and flori-
culture (12/71/81)
- amendment
1116 Common or contract
carriers {12/1/81)
- amendment
11.40 Exemption of ma-
chines and process-
ing eqguipment
(12/1/81)
- amendment
11.83 Motor vehicles
(7/1/81)
- amendment
11.88 Mobile homes
(1/1/81)
- new rule
Sales and use tax se-
curity deposits
(8/1/81)
- new rule

11.825

REPORT ON LITIGATION

This portion of the WTB surmmarizes
recent significant Tax Appeals Com-
mission and Wisconsin court deci-
sions. The last paragraph of each
decision indicates whether the case
has been appealed to a higher
court.

The last paragraph of each WTAC
decision in which the department’s
determination has been reversed will
indicate one of the following: 1)
“the department appealed’, 2}
“the department has not appealed
but has filed a notice of nonacquies-
cence’ or 3) ‘'the department has
not appeated” (in this case the de-
partment has acquiesced to the
Commission’s decision) .

The following gdecisions are
included:

Income and Franchise Taxes

Kenko, Inc. vs. Wisconsin Depart-
ment of Revenue

Production Credit Association of
Dodgeville vs. Wisconsin De-
partment of Revenue

Wolfgang O. Horn vs, Wisconsin
Department of Revenue

Sales/Use Taxes

Wisconsin Department of Reve-
nue vs. Milwaukee Brewers
Baseball Ciub

Cuna Mutual Insurance Society
vs. Wisconsin Department of
Revenue

Robert £. Curtis vs. Wisconsin
Department of Revenue

Servornation Corporation, Suc-
cessor to Servomation of Wis-
consin, Inc. vs., Wisconsin De-
partment of Revenue

Trudell Trailer Sales, Inc. vs. Wis-
consin Department of
Revenue

Gitt Tax

Estate of John F. Stratton et. al.
vs. Wisconsin Department of
Revenue

Homestead Credit

Helen M. Raschik vs. Wisconsin
Department of Revenue

INCOME AND FRANGCHISE
TAXES

Kenko, inc. vs. Wisconsin Depart-
ment of Revenue (Wisconsin Tax
Appeals Cemmission, July 28,
1981). Kenko, Inc., a corporation
organized under the laws of Minne-

sota, was actively engaged in the -
construction business in the state of
Wisconsin during the year 1979 and
was subject to the provisions of ch.
71, Wis. Stats. Prior to the year
1979, the taxpayer did not engage
in any activity in the state of Wiscon-
sin, and thus was not subject ta the
provisions of ch. 71, Wis. Stats.
Kenko, Inc., however, was actively
engaged in the consfruction busi-
ness in Minnesota. Kenko, Inc. did
not file a Form 4, Wisconsin *‘Corpo-
ration Franchise or tncome Tax Re-
turn'’ with the department for 1978,
and was not required to file for this
period of time.

Taxpayer fiied a 1979 Form 4, Wis-
consin '‘Corporation Franchise or
Income Tax Return” with the de-
partment on or about March 19,
1980. A net tax liability of $8,687
was shown on Line 38 of the return,
and this amount was remitted to the
department at the time of filing the
return.

Kenke, Inc. did not file estimated tax
returns or remit estimated tax pay-
ments to the department for the
year 1979 as sst forth in 5. 71.21,
Wis. Stats. Taxpayer was required
to file estimated tax returns and re-
mit estimated tax installments in the
following amounts at the following
prescribed times:

Installment Due Required
Date: Installment:
3-15-79 $1.737.40
B-15-79 $1.737.40
8-15-79 $1,737.40
1-15-80 $1,737.40

Taxpayer was subject to the addi-
tion to tax assessment and applica-
bie interest, uniess it qualified for an
exception to aveid the payment of
the addition to tax undsr g.
71.22 (10) (a), Wis. Stats.

The issue involved is as follows: As-
suming that Kenkeo, Inc., was not re-
quired fo file (and did not file) a
1878 Wiscoensin franchise or income
tax return and was required to file
(and filed) a 1979 return, and as-
suming that the taxpayer was re-
quired to file a declaration of esti-
mated tax under 5. 71.22 (1), Wis.
Stats., for 1879 but did not so file, is
Kenko, Inc. excused from the 9%
addition to the tax by virtue of s.
71.22 (10) (a), Wis. Stals.? Section
71.22(10) (a), Wis. Stats., pro-
vides that an addition to the tax shall
not be imposed if total payments of
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estimated tax equai or exceed "'The
tax shown on the return of the cor-
poration for the preceding taxable
year, if a return showing a hiability for
tax was filed by the corporation on
or measured by the income of the
preceding year and such preceding
year was a laxable year of 12
moenths, .

The Commission held that the cor-
poration’s failure 1o file a declaration
of estimated tax for taxable year
1979 is not excused from the 9%
addition to the tax by the exception
provided in ¢, 71.22(10) (a), Wis.
Stats. Kenko, Inc. did not meet the
tollowing requirements of s.
71.22(10) (a), Wis. Stats.; (a) it
did not file & 1978 Wisconsin
franchise or income tax return (the
year prior to taxable year 1879, the
year in guestion); (b) no tax was
shown on a 1978 return; and (c)
gsince no 1878 return was filed for
1978, no return was filed covering
the 12 month pericd preceding tax-
able year 1979, the year in guestion.

The taxpayer has not appealed this
decision.

Production Credit Association of
Dodgeville vs. Wisconsin Depart-
ment of Revenue (Wisconsin Tax
Appeals Commission, September 8,
1981). Taxpayer is a production
credit association crganized under
the Farm Credit Act of 1871, 12
U.S.C. Section 2001 et segq., with
offices in Wisconsin.

The Farm Credit Act of 1971, 12
U.5.C. Section 2095 (a) provides
hat:

Each production credit assccia-
tion at the end of each fiscal year
shall apply the amount of its earn-
fngs for such year in excess of its
operating expensas (including
provision tor valuation reserves
agamst loan assets in amount
equal to one-half of one percen-
tum of the leans outstanding at
the end of the fiscal year to the
extent that earnings in such year
in excess of other operating ex-
penses permit, until such
reserves egual or exceed 3'%
percentum of the foans outstand-
ing at the end of the fiscal year,
beyond which 3% percentum fur-
ther additions to such reserves
are not required but may be
made) first to the restoration of
the impairment, if any, of capital;
and second, to the establishment
and maintenance of the surplus

accounts, the minimum aggre-
gate amount of which shall be
prescribed by the Federal inter-
mediate credit bank.,

At the beginning of 1977, Produc-
tion Credit Association of Dodgeville
had total outstanding loans in the
amount of $28,594,527.00. It had a
balance in its loan valuation reserve
account as required by the statutory
provision described, above, in the
amount of $1,000,808.44, or 3%
percent of its total outstanding
loans. During 1977 the iaxpayer ex-
perienced bad debt losses in the
amount of $30,000.00 and recov-
eries on previously written off loans
in the amount of $4,031.99 for a net
loss of $25,968.12. The batance in
the loan valuaticn reserve account
at the end of 1977, prior to any add:-
tion for 1877, was thus
$974,840.32. Totai outstanding
ioans were $29,219,561.34 at the
end of 1877. 3% percent of that fig-
ureis $1,022,684.64. Taxpayer thus
added the amount of $47,844.32 to
its loan reserve valuation account
with a resulting tctal in that account
of $1,022,684.64.

Pursuant to Section 166 (c) of the
Internal Revenue Code, the tax-
payer is allowed a deduction for fed-
eral income tax purpcses “for a rea-
sonable addition to a reserve for bad
debts”. At the beginning of 1877
the bafance in the taxpayer's re-
serve for bad debts, which resulted
from previous additions, losses, and
recoveries, was $1,000,808.44.
Production Credit Association took
a deduction for federal income tax
purposes for 1977 in the amount of
$47.,844.32, computed similarly to
its addition t¢ its loan valuation re-
serve account,

Section 71.04 (9) (b}, Wis. Stats.,
provides:

Savings and loan associations,
mutual service banks, production
credit associations anc credit un-
ions may make a ceduction for a
reasonable addition to reserve for
bad debts of 2/3 of such sums as
they are required to aliocate to
their loss reserves pursuant 1o
satutory provisions or rules and
reguiations or orders of any state
or federal governmental supervi-
sory authorities.

Taxpayer contended that it is enti-
tled {0 compute in the foliowing
manner an addition tfo bad debt
reserves for Wiscensin franchise tax

purposes. At the beginning of 1977
the balance in the Wisconsin reserve
for bad debis, resulting from previ-
ous additions, losses, and recov-
eries, was $444 403.84. At the end
of 1977, after deduciing the net
losses in the amount of $25,868.12,
but before any addition, the balance
was $418,435.72. Taxpayer took a
deduction for reasonable addition to
Wisconsin reserve for bad debts for
1977 in the amount of $97,398.53,
computed as 2/3 of one-half per-
cent of total loans outstanding at the
end of 1977. This deduction and ad-
dition to Wiscensin reserve for bad
debts resulted in a balance in Wig-
consin reserve for bad debts at the
end of 1977 in the amount of
$515,834 .25,

The department contended that the
taxpayer is not entitled to compute
an addition 10 bad debt reserves in
the manner provided above, since
the taxpayer’'s accounts contain
only the $47,844 .32 addition 10 bad
debt reserves. The department con-
tended that in 1977 taxpayer was
entitled to a deduction of two-thirds
of the amount taxpayer added to its
loan reserve vaiuation account, or
$31,896.21 (2/3 x $47,844.32) . if
the taxpayer had incurred bad debt
losses in 1977 in excess of the
$31,896.21 deduction for addition
to bad debt reserves the depart-
ment would have allowed a deduc-
tion for actual net bad debts losses
in lieu of a deduction for the addition
to the bad debt reserves.

The Commission held that the de-
partment’s action in allowing as a
deduction two-thirds ($31,896.21}
cf the total sum ailocated by the tax-
payer in 1977 toits loan reserves ac-
count ($47,844.32) is in conformity
with a literal interpretation of the
provisions of 5. 71.04 (9) (b}, Wis.
Stats.

The taxpayer has appeated this de-
cision to Gircuit Sourt.

Wolfgang O. Horn vs. Wisconsin
Department of Revenue (Wiscon-
sin Tax Appeats Commission, Octo-
ber 9, 1981). During the period
under review, Wolfgang Horn was a
Wisconsin resident serving on a full-
time basts as a professor of psychol-
ogy at the University of Wisconsin—
Stevens Point. This is an appeal of
an income tax assessment involving
the following three items of income
and deductions: (1) taxpayer's net
income from rents and royalties
from foreign sources for the years
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1975 through 1978, (2) certain
charitable contributions claimed by
taxpayer as itemized deductions on
his 1978 income tax return, and (3)
taxpayer’s sale of real estate in Port-
age County, Wisconsin in tax year
1978.

During the years 1975 through 1978
Wolfgang Horn received income
consisting of royalties from Ger-
many and rents from real property
he owned in Germany and Spain.
For each of these years, taxpayer in-
cluded this foreign source income
cn his federal income tax return and
subtracted it from his Wisconsin in-
come. Taxpayer contended that he
believed his foreign source income
was not taxable by Wisconsin be-
cause in 1971 he was audited by the
department for the tax years 1968
and 1970 During the course of the
audit, a department employe wrote
a letter to the taxpaver which read in
part:

“A review of the tax treaties be-
tween the United States and
West Germany reveals that we
should not tax the rent received
from German real estate or the
royalties received on German
copyrights. Cur assessment has
been changed accordingly. The
expenses relating to these items,
including interest on loans on {or-
eign property, cannot be allowed
because of the direct relationship
to non-taxable income ™’

This statement which was not con-
tragicted until the commencement
of the audit under review, induced
the taxpayer to rely on it by sub-
tracting his German source income
on his Wisconsin income tax return.
This reliance was to his detriment.
as it resulted in his not reporting in-
come which the department later
claimed was taxable. This statement
also induced taxpayer to reiy on it
by subtracting his Spanish source
income on his Wisconsin tax return.
This reliance was also to his
detriment.

The second issue involved the tax-
payer's 1978 itemized deductions
for contributions. in 1978, taxpayer
obtained & charter and a certificate
of ordination from the Universal Life
Church of Modesto, Calitornia. The
Universal Life Church of Modesto,
California is & corporation which had
been recognized by the Internal
Revenue Service in Publication 78
as an organization to which contri-
butions are deductible under sec.

170 of the internal Revenue Code.
The taxpayer named his church the
Universal Life Church of the Healing
Spirit. A document was filed with the
register of deeds of Portage County
on November 30, 1978 regarding
the organization’s status as a reli-
gious society under Chapter 187,
Wis. Stats.

Neither Universal Life Church of the
Healing Spirit nor its assets are con-
trolled by the Universal Life Church
of Modesto, California. However,
taxpayer had detailed guidelines
from the California church as to how
his church shoutd be operated and
sent the California church reports on
his church’s activities and finances
every 6 months. The Universal Life
Cnurch of the Healing Spirit did not
submit an application for tax ex-
empt status 1o the Internai Revenue
Service. Taxpayer believed this was
not necessary as he believed his
church was only a branch of the Cal-
ifornia church. Ng listing under the
Universal Life Church of the Healing
Spirit of Stevens Point is carried in
any publication of the Internal Reve-
nue Service as an organization ex-
empt from tax, contributions to
which are deductible.

On August 2, 1978, taxpayer re-
quested that the California church
send him additiona!l information and
an officiai church flag, for which he
submitted $105 which he identified
as a "donation”. In return, Wolfgang
Horn received a locse-leaf binder
with the title “We Are Ong'" which
included information and forms on
how 1o organize a church and avoid
taxes. The taxpayer followed these
instructions in organizing his church
and his financial affairs. Taxpayer
testified that his church was orga-
nized because he and his wife could
not find an existing church that met
with their approval. The directors of
the Universal Life Church of the
Healing Spirit were Wolfgang Horn,
his wite and his son Frank. The oper-
ations of the church were controlled
by the majority of the Board of
Directors.

in 1978, the taxpayer claimed an
itemized deduction on his income
tax return for a large charitable do-
nation consisting of cash and prop-
erty to the Universal Life Church of
the Healing Spirit. Nothing in the
record indicates that there was a
cash donation in the year claimed al-
though one exhibit indicates that
there was a transfer of real estate by

guit claim deed of land in Portage
County, Wisconsin recorded on No-
vember 30, 1978 by Frank M. Horn,
Wolfgang O. Horn and Frieda 7.
Horn to themselves as irustees of
the Universatl Life Church of the
Healing Sprit, Inc. There is no evi-
gence of the portion owned by any
of the grantors. The taxpayer also
testified that the total amount of do-
nations ctaimed includes donations
of others.

Taxpayer's church operated out of
his home. The church consisted of 9
members; 7 members of his family
and 2 others. The “ULC Chapter
Report" signed by taxpayer and
dated January 28, 1979, covers the
period of July 26, 1978 to January
25, 1979, which includes the period
under review and states there are 7
members on the roll. Taxpayer re-
fused to disclose the names of the
cther members. Wolfgang Horn also
testified that he did not want other
members because his family
planned to move to Nerth Carolina.

The donations to this church were
mainly used to purchase real estate
athocugh tunds were used for other
purposes. Some of the funds were
used toc purchase two vacuum
cleaners. One vacuum cieaner was
used at the persona! residence of
the taxpayer. The other vacuum
cleaner was used at a North Caro-
lina church owned building which
was cccupied by a caretaker. Some
of the funds were used for transpor-
tation. Transportation incluged the
cost of sending his son Frank to Cal-
ifornia to get a younger son out of a
California reiigious group and ccsts
of scouting for real estate to
purchase. The taxpayer testified
that his church could have spent
mare for personal purposes but it
wanted to conserve its capital to
purchase real estate.

The taxpayer’s church has two or-
dained ministers, the taxpayer and
his son. No formal training is re-
guired to become ordained. Ser-
vices were held in taxpayer’s dining
room.

The third tssue invoived the sale of a
parcel of real estate in Portage
County. The parcel was owned by
Frank H., Freida 7. and Woligang O.
Horn. According te a real estate
clesing statement in the record it
was sold under a contract dated Oc-
tober 21, 1978, The date of closing
was December 1, 1978. The real es-
tate was transferred by the tax-
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payer, his wife and son to them-
seives as the trustees of Universal
Life Church of the Healing Spirit on
November 30, 1978 and, on the
same day, transierred by the trust-
ees to the purchasers. Taxpayer did
net present evidence of title owner-
ship of the Portage real estate prior
to the property transfer to the
church. Nor did he present any evi-
dence to challenge the depart-
ment’s calculation of gain on the
sale.

The Commission held that the de-
partment is barred for the period
under review from colecting Wis-
consin income tax on taxpayer’s
German royalties and rents, but not
barred from ccliecting Wisconsin in-
come tax on Spanish rents, under
the doctring of equitable estoppel.
The reliance on the department’s
statement as it related to the Ger-
man rents and royaities was reason-
able, However, the reliance on the
department’'s statement in deter-
mining the taxability of the Spanish
source.income was not reasonabie
as the letter did not state that tax
treaties between the U.5. and Spain
were examined nor did the ietter
make & statement relating to Span-
ish income.

The Commission further concluded
that the 1axpayer is not entitled to an
itemized deduction on his 1978 in-
come tax relurn for the asserted
$3.729 portion of the value of the
Portage real estate nor for the as-
serted $10,934 cash contributions
he made io the Universal Life
Church of the Healing Spirit. The
church 'was technically not an or-
ganization to which contributions
may be made and itemized deduc-
tions taken therefor under sag. 170
of the Internal Revenue Code.

Also, the taxpayer ¢id not meet his
burden of preof in overcoming the
presumptive correctness of the de-
partment's assessment resulting
from the 1978 gain on the sale by
the taxpavyer of the Portage real
estate.

Neither the department nor the tax-
payer have appealed this decision.

SALES/USE TAXES

Wisconsin Department of Revenue
vs. Milwaukee Brewers Basebali
Club (Circuit Court of Dane County,
August 17, 1981). This case in-
volves two issues: 1) Does the sales
or use tax apply to the purchase by

the Milwaukee Brewers Baseball
Club of the tickets which when
purchased by the customer give him
or her the right (o enter the stadium
to view the game? and 2) Does the
sales or use tax apply to the base-
ball club's purchase of promotional
items distributed 10 a class of ticket
holders on special occasions? The
Wisconsin Tax Appeals Commission
held that neither of the above situa-
tions involved taxable sales. (See
Wisconsin Tax Bulletin #21 for a
summary of the Commission's
decision.)

Taxpayer is engaged in the cwner-
ship and operation of a professional
baseball franchise known as the Mil-
waukee Brewers, with the principal
office located at Milwaukee County
Stadium. in connection with its
home games, taxpayer selis admis-
sion tickets on a seascn ticket and
individual game basis. The depart-
ment assessed use tax on amounts
paid by the taxpayer to an out-of-
state vendor for the purchase of ad-
mission tickets and amounts paid by
the taxpayer to out-of-state venagors
for purchases of promotional items.

The Circuit Court held that the
purchase and use of the paper tick-
ets by the taxpayer were not tax-
able. The Court considered the pa-
per tickets items sold at retail as part
and parce! of admissions. The sale
of admissions is taxable as a ser-
vice. A ticket 15 the permission to
enter a place (“admission’) and its
sale is also considered a service
which is taxed under s.
77.52 (2) (a)2, Wis. Stals.

The Circuit Court reversed the Tax
Appeaits Commission’s decision re-
lating to the promoticnal items. The
Court held that the promoticnal
items are not part of a “‘sale of ad-
missions”. The promotional iterms
are taxable under s. 77.5114) (k),
Wis. Stats., which provides that a
sale to a purchaser who distributes
an article “'gratuitously apart from
the sale of other tangible personal
property or service’' is taxable as a
sale.

The department and the taxpayer
have appealed this decision to the
Court of Appeals.

Cuna Mutual Insurance Society vs.
Wisconsin Department of Revenue
(Wisconsin Tax Appeals Commis-
sion, September 8, 1881). Cuna
Mutual insurance Society is & life in-
surance company, organized under

the laws of the state of Wisconsin,
whose principal place of business is
located in Madison, Wisconsin. For
the years 1975 through 1978, the
department assessed Use fax
against the taxpayer. The igsue in-
volved is whether the taxpayer’s
publication, Dimensions, constitutes
institutional advertising which would
be exempt from the use tax under s.
77.54 (25}, Wis. Stats.

The taxpayer’'s business purpose is
to provide for the insurance needs of
credit unions and credit union mem-
bers. The taxpayer has from time to
time from 1975 {o the present con-
tracted with a Wisconsin printer to
supply the paper and print a publi-
cation entitled Dimensions and the
printer has, except for the first 8
months of 1875, delivered the publi-
caticn each month to the taxpayer
for distribution. The taxpayer dis-
tricuted Dimensions free of charge
and 94 3% of all issues were sent
outside of Wisconsin. The publica-
tion is distributed free of charge to
credit unions only.

Dimensions s & 16 page monthly
publication of the taxpayer's paid
for by the taxpayer and clearly iden-
tified on s cover as a Cuna Mutual
Group publication. Cuna Mutual
Group is the collective entity of the
taxpayer and its subsidiaries.
Dimensions contains a wide variety
of articles relating to the companies
within the Cuna Mutual Group, the
products and services of those com-
panies, the companies’ relationship
to the credit union movement and
other subjects of interest to the
credit unions. Dimensions advertises
companies of the Cuna Mutual In-
surance Group, their activities,
products and services, and thebr
commitment to the credit unicn
movement.

A series of monthly editions of the
publication were submitted into evi-
dence and they contained in addi-
tion to the preceding identified con-
tents, the following: specific
advertisements for specific services
ot the taxpayer or members of its
group; interviews and prodiles with
individuai employes or agents of the
taxpayer; information regarding ap-
pointments to positions within the
credit union movement or the {ax-
payer's group: schedules of various
events; articles regarding consumer
protection legislation; and
messages of seasons greeting.
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The pubiication Dimensions is used
by and is helpful to agents of the
taxpayer in marketing taxpayer’s
line of services to its customers who
receive the publication. Taxpayer
competes with many major insur-
ance companies for sales of services
tc credit unions but the taxpayer is
the only organization which deals
exclusively with credit unions and
their members

The taxpayer contended that the
purpose in its distribution of Dimen-
sions is to identify the taxpayer as a
corporation sensitive 1o the needs of
the credit union moverment and as
one with products and services
umiqueiy designed to serve the
needs ol credit unions and credit
union members.

The taxpayer's vice-president of
public relations testified that "'Public
Relations”” constitutes an attempt
by a corpcoration to communicate
policies, programs and positive im-
age to the general public, special in-
terest groups, 1o customers, etc. He
further defined “advertising” as a
“part of” public relations involving
the use of media or other similar ve-
hicies. The same officer defined “!in-
stitutional advertising™ as an effort
seeking to create & positive impres-
sion of a company with respect to
any particular product with the ob-
jective to precondition the market
place.

The Commission held that the publi-
cation, Dimensions, while including
what could be characterized as ad-
vertising 1o promote the taxpayer’s
services and products, does not
when taken as a whole constitute
advertising or institutional advertis-
ing so as to qualify for the exemp-
tion under 5. 77.54 (25), Wis Stats.
Dimensions publication does not
constitute advertising or instituticnal
advertising, when taken as a whole,
under the ordinany and accepted
meaning of those terms, and there-
fore does not constitule printed
material designed to advertise and
promote the sale of taxpayer's mer-
chandise or services.

The Commission alsc held that the
issues of Dimensions which are
purchased and stored solely for the
purpose ot transportation and use
outside of the state are not exempt
from the use tax imposed by s.
77.53, Wis. Stats., by virtue of the
definition of the terms of “storage”
and “'use’ unders. 77.51 (16}, Wis,
Stats.

The taxpayer has appealed this de-
cision to Circuit Court.

Robert E. Curtis vs. Wisconsin De-
partment of Revenue (Wisconsin
Tax Appeals Commission, Septem-
ber 8, 1981). Robert E. Curtis is a
Wisconsin resident, doing business
as Oshkosh Leasing Company in
Oshkosh, Wisconsin. Curtis paid
timely sales tax of $1,012.49 in
1973, $1,236.58in 1974, $1,268.86
in 1975 and $312.85 in 1976.

On April 8, 1977, taxpayer filed
amended sales tax returns request-
ing a refund of all sales taxes paid
for 1973 through 1976, The tax-
payer ccntended the sales tax had
been paid in error. Cn May 11, 1877
the department issued a second No-
tice of Refuncd Determination re-
funding the full amount of the sales
tax requested by the taxpayer for
the years 1973 through 1976, stat-
ing that the earlier Notice had been
superseded. The refund totaled
$4,699.70 and included interest at
9% through May 11, 1877. Said No-
tices stated that the refund was
based on an office audit
determination.

On Cctaber 1, 1979 the department
issued an office audit assessment
notice for $5,686.64 for sales tax.
Said amount was based cn the
amount of tax refunaed on May 11,
1977 pius interest. The notice of as-
sessment stated that the prior re-
tund was made in error. Taxpayer
filed a letter with the department,
dated October 8, 1979, asserting
that the assessment was blocked by
section 77.59 (6) , Wis. Stats.

The department, in an action letter
dated December 17, 19792, con-
ceded that the years 1973 and 1874
were closed to adjustment under s.
77.59 (3), Wis. Stats., but main-
tained that the years 1975 and 1876
were not closed to adjustment by
sections 77.58(2) and 77.59(8),
Wis. Stats. The depariment has
never conducted a field audit of the
taxpayer's 1975 and 1976 sales tax
returns.

The only issue in this case is whether
sections 77.59(2}) and 77.59 (6),
Wis. Stats., prohibit the department
from assessing sales tax to the tax-
payer for the years 1975 and 1978
under these circumstances. The
Commission concluded that the as-
sessment for the years 1975 and
1976 was made within the 4 year pe-
riod allowed in section 77.58(3),

Wis. Stats. There were no facts in
the record to support taxpayer's
contention that the department’s
assessment is barred by the doc-
trine of eguitabie estoppel.

The taxpayer has not appealed this
decision,

Servomation Corporation, Suc-
cessor to Servomation of Wiscon-
sin, tnc. vs. Wisconsin Department
of Revenue (Court of Appeals, Dis-
trict 1V, July 28, 1981). The issues
before the Court were as follows:

1. Whether the taxpayer’s ex-
penditures for the purchase
and repair of hot and coid
drink vending machines qual-
ify for the “manufacturing and
equipment” exemption pro-
vided by s. 77.54 (6} {a),
Wis, Stats.

2. Whether sales of beverages
through such machines lo-
cated in schools and hospitals
are exempt from sales taxa-
ticn under ss. 77.54(4),
77.54(%9a) and 77.54
{20} (c) 4, Wis. Stats.

3. Whether the taxpayer's
purchases of plastic eating
utensils furnished for use by
customers of these machines
are subject to use tax under s.
77.54 (1), Wis. Stats.

The taxpayer owned and serviced
coin-operated hot and cold drink
vending machines instalied in vari-
cus iocations in Wisconsin. Each
machine is activated when a cus-
tomer inserts a coin and depresses a
selecter button designating the bev-
erage desired. Upon activation the
cold drink machines prepare car-
bonated beverages by combining
pre-formulated drink syrup, water,
and carbon dioxide which is deliv-
ered to the customer, with or without
ice, in a paper cup. These machines
utilize the same type of syrup used in
soda water bottling plants and fol-
iow manufacturer's recommended
mixing proportions to produce a fi-
nal product substantially identical to
the brands produced by such
plants. The hot drink machines simi-
larly produce coffee, tea, chocolate,
or soup by mixing predetermined
measures of dry ingredients and
water in the machine's brewer and
dispensing them in a paper
container.

The taxpayer contended that it is a
“manufacturer’” within the meaning
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of the statutory exemption and that
the mechanical operation of its ma-
chines falis within the statutory defi-
nition of ‘manufacturing’’. Taxpayer
relied on a Technical intormation
Memorandum which indicated that
the department considered brewing,
distilling. and soda water boitling
plants as being manufacturers for
purposes of the exemption while
consicering restaurants, for exam-
ple. as non-manutacturers.

The department contended that the
Servomation Corporation is not a
manufacturer but a retaif supplier of
vending services, that the opera-
tions of its machines do not involve a
“process popularly regarded as
manufacturing” and that it does noct
gualify for the exemption in any
event because the machines are not
used “exciusively” for manufactur-
ing as required by s. 77.54 (8) (a),
Wis. Stats.

Tne Court of Appeals held that Ser-
vomation’s machines do not gualify
for the exemption because they are
not exclusively used in the manufac-
ture of tangible perscnal property.

Servomation Corporation aiso con-
tended that its gross receipts from
sales of food and beverages through
vending machines located in
schools and hospitals pursuant to
written or oral contracts with those
institutions are exempt under s.
77.54, Wis. Stats. Exemptions from
the sales tax are provided to hospi-
tals and educational institutions
under this statute. Each institution
gave the taxpayer an exemption
certificate stating that sales through
the machines were made on its be-
half and were therefore exempt from
taxation. Each institution set the
prices at which the products would
e sold, and received a percentage
of the gross receipts as a commis-
sion. The institution was responsible
for any damage tc the machines or
their contents and controlled access
to the areas in which they were lo-
cated. The taxpayer retained owner-
ship, however, and its personnel had
the only keys to the machines which
it serviced and repaired and from
which it regularly collected the gross
receipts. The net profit received by
the taxpayer from sales at the
schools and hospitais was the same
as that received from sales at non-
exempt locations. The schools and
hospitals, however, generally re-
ceived a higher commission than
Servomation paid to others based

upon the understanding that no
sales tax would be due on the gross
receipts.

The department did not impose a
tax on the receipts from machines
located at six schools under agree-
ments where the schools' employ-
ees or students loaded and un-
loaded the merchandise from the
machines, turned over the receipts
to the taxpayer, and received a sub-
sequent accounting and commis-
ston, it did not impose a tax on tood
sold by a hospital cafeteria but did
impose a tax on food sold from the
taxpayer's vending machines in that
hospital, despite testimony from a
hospital administrator that the pur-
pose of the machines was to supple-
ment cafeteria service for its
empioyees.

Servomation claimed that the sales
in question are exempt either as
sales to exempt institutions or as
sales by those institutions.

The Court ruled that the vending
machine owner, and not the hospi-
tals, was the retail selter, noting that
the responsibility for instaliation,
servicing, and removal remained
with the owner, despite the fact that
some hospital employees had keys
to the machines.

The third issue invelved the depart-
ment’s assessment of use tax on
Servomation's purchase of plastic
eating utensils which it furnished to
vending machine customers by
placing them on condiment coun-
ters near the machines. The defini-
tion of a taxable retali saie sei forth
ins. 77.51 (4), Wis. Stats., excludes
property purchased “for resaie™.
The Tax Appeals Commission deter-
mined that the taxpayer’s
purchases of the utensils were not
for resale because no separate
charge was made to the ultimate
consumer for their use.

The Court of Appeals reversed this
decision and held that the final use
of the utensils does not occur when
the taxpayer places them on the
condiment counter, but rather when
the customer employs them to con-
sume food. In this case, as in Mil-
waukee Refining, the final use of the
personal property which is the sub-
ject of the tax sought to be impesed
is by the uitimate customer. The pur-
pose of taxpayer's purchase of the
utensils is for use by its customers,
even though it has no way of
preventing other persons from tak-

ing the utensils without purchasing a
product from the machines. The
cost of the utensils is indirectly in-
ciuded in the price to the customer
of the food product dispensed in the
machines.

The Court ruied that purchases of
plastic utensils were for resale, and
not for the laxpayer's use or con-
sumption within the meaning of s.
77.51(4), Wis. Stats., and that they
were consequently nct taxable pur-
suant tc 5. 77.53 (1) , Wis, Stats.

The department and the taxpayer
have appealed this decision to the
Supreme Court.

Trudell Trailer Sales, Inc. vs. Wis-
consin Department of Revenue
(Wisconsin Supreme Court, Octo-
ber 6, 1981) . The issue in this case
is whether sales of semitrailers to be
used outside the state are exempt
from Wisconsin sales tax under s.
77.54(5) (a}, Wis. Stats.

Taxpayer was engaged in the sale of
semitrailers, The department’s as-
sessment was based on sales made
by the taxpayer to nonresidents for
use solely outside of Wisconsin. De-
livery was taken by these buyers
within Wisconsin, but the semitrail-
ers were immediately removed from
the state and registered and oper-
ated elsewhere. The taxpayer ac-
cepted from each nonresident cus-
tomer a certificate to the effect that
the sale was exempt from payment
of the Wisconsin sales tax.

Under s. 77.54 (5) (a}, Wis. Stats.,
“motor vehicle or truck bodies sold
to persons who are not residents of
this state and who will not use
such. . . motor vehicles or trucks
for which the truck bodies were
made in this state otherwise than in
the removal of such . . . motor vehi-
cles or trucks from this state’ are
exempt from the sales and use tax.
The Court of Appeais held that a
semitrailer is not considered a self-
propelled vehicle {except when it is
used with a tractor) and that the
taxpayer’s sales were not exempt
under s. 77.54(5) {a}, Wis. Stats.
{See Newsletter #14 for a summary
of the Court of Appeals decision.)

The Supreme Court reversed the
Court of Appeals decision and held
that the taxpayer s entitled 1o the
sales tax exemption, The Supreme
Court held that *“truck body™, as
used in the statute, includes a semi-
trailer and that is consistent with leg-
islative intent. A semitrailer is built to
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and does carry the cargo. Without it
or some other unit to carry the load,
a tractor, which is the power unit,
serves little or no purpose. When the
two pieces of equipment are jcined,
the semitrailer is the “truck body”,
and it fits that definiticn and purpose
when constructed and sold. No ba-
sis exists for distinguishing that type
of fruck body from one with a self-
contained motor.

The fact that **semitrailer’ is listed in
ancther section of the sates tax stat-
ute at s. 77.54 (5} (b), Wis. Stats.,
does not interfere with the Supreme
Court’s analysis of legislative mean-
ing. “Truck body' is nowhere de-
fined in the statute and thus must be
defined. The Supreme Court defined
that term to inciude semitrailers as
thar term is commonly understood
and used. The general rule is that in
the absence of applicable statutory
definition, it is the common usage of
nontechnical words and phrases
which is presumead meant by the leg-
islature. {See State v. Ehlenfeldt, 94
Wis. 2d 347, 358, 2BE N.'W. 2d 786
{1980) )

GIFT TAX

Estate of John F. Stratton Et. Al
vs. Wisconsin Department of Rev-
enue (Court of Appeals, Qctober
23, 1981} . The Wisconsin Tax Ap-
peals Commission had previously
concluded that within the meaning
of 8s. 72.75(3) and 232.09(2),
Wis. Stats., (1867) . John F. Strat-
ton made a taxable gift as a result of
his alleged release of a power of ap-
pointment granted under a trust.
The Circult Court in November,
1880 reversed the Commission.
(See WTB #22 for a summary of the
Circuit Court decision.) The Depart-
ment of Revenue appealed the Cir-
cuit Cowrt declsion to the Court of
Appeals.

The Court of Appeals disagreed with
the trial court’s conclusion that John
only held a contingent power of ap-
pointment. The Court of Appeals
stated that John had a vested power
of appointment.

The Court of Appeals concluded
that although John F. Stratton pos-

sessed a power of appointment, he
neither exercised nor released it
within the meaning of s. 72.75(3)
and 232.09(2), Wis. Stats., and
therefore there was no taxable gift.
The Court of Appeals stated that ak-
though John possessed a power of
appointment, it was subject to de-
feasance by the disinterested
trustee, Brady. Once Brady exer-
cised his discretion in distributing
the trust assets, John no longer
could exercise or release his power
of appointment. Accordingly, the
Court of Appeals affirmed the Cir-
cuit Court’s decision.

The department has not appealed
this decision.

HOMESTEAD CREDIT

Helen M. Raschik vs. Wisconsin
Department of Revenue {Wiscon-
sin Tax Appeals Commission, Octo-
ber 9, 1981) . Helen M. Raschik, a
Wiscensin resident, filed a 1978
Wisconsin Homestead Credit claim
with the department on November
3, 1979 for $278. The department
adjusted this claim to $10.

in computing her 1978 Homestead
Credit claim, taxpayer included as
“property taxes accrued’' the prop-
erty taxes for 2 parcels in Burnett
County, Wisconsin: {a} an approxi-
mately one acre parcel on which her
dwelling was locaied, and (b) a
group of parceis comprised of 36.82
acres, part of which contained ma-
ture woodland. The 36.92 acre par-
cet was located at ieast 500 yards at
the closest point from the taxpayer's
residential parcel, had its own ac-
cess from public highways and was
situated across and down such high-
ways from the homestead. Utiity
rights-of-way and land privately
owned by third parties were alsc lo-
cated between the residential and
other parcels.

The 36.92 acre parcel was acquired
separately from the residential par-
cei. The 2 parcels were not by na-
ture or by operation functionally in-
tegrated, although Raschik utilized
dead wood from the larger parcel as

fuelin her dwelling. The dweliing was
heated by both an oil burner and a
wood furnace, with wood for the fur-
nace coming from the 36.92 acre
parcel. Taxpayer could live in, utilize
and enjoy the residential parcel
without owning or having access to
the 36.92 acre parcel. Likewise, the
larger parcel could be ulilized with-
out ownership or access 1o the resi-
dential parcel. The large supply of
wood on the 36.892 acre parcel
made heating the dwelling far less
expensive; however, withoul the
wood, the dwelling could be heated.

The department audited Helen Ras-
chik's 1978 Homestead Credit claim
and determined the amount claimed
as “‘property taxes accrued” and
the claim based on it to be incorrect.
The amount of the credit was low-
ered on the basis of not permitting
the taxes paid on the 36.92 acre
parcel to be included in the calcula-
tions. The notice of assessment
stated: “'Taxes on the seccndary
parcel (s) are not allowed because
that land is not adjacent to your
homestead parcel, or is not a neces-
sary part of your homestead.” ~
Taxes accrued upon the cne acre
dweliing parcel were attowed.

The Cormmission held that the tax-
payer's "'homestead” was the one
acre parcel including her dweliing for
purposes of her 1878 Homestead
Credit claim under s,
71.08(7) (a)4, 1977 Wis. Stats.
Raschik’s homestead was not *'an
integral part of a larger unit" which
inciuded the 36.92 acre property
under s, 71.08(7) (a) 8, 1977 Wis.
Stats. Also, the 36.92 acre parcel
was not “'necessary for the use of
the dwelling as a home" under s.
71.08(7) (a)4, 1977 Wis. Stats.
{Also see Section Tax 14.03 (10) .
Wis Adm. Code.) Therefore, the
taxpayer was not entitied to claim as
Wisconsin “‘property taxes ac-
crued” 1978 real estafe taxes upon
the 36.92 acre parcel in computing
her 1978 Homestead Credit claim.

The taxpayer has appealed this
decision.
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TAX RELEASES

{"Tax Aeleases’ are designed to provide answers to the
specific tax quastions covared. based on the facts indi-
cated. However, the answer may not apply to ail ques-
tions of a similar nature. In situations where the facts vary
froni those giveil herein, it is recommended that advice be
sotght from the Department. Unless otherwise indicated,
Tax Releases apply tor all perfods open to adjustment. All
references to sechion numbers are to the Wisconsin Stat-
utes wunless otherwise noted.)

INCOME TAXES

I. Determining Gain on Assets Acquired Prior to Be-
coming a Wisconsin Resident

A Tax Release in WTB #23 (July, 1981) indicated that
whern a resident of Wisconsin disposed of property which
he or she had acquirad prior to becoming a Wisconsin
resident. both gains and fosses on such preperty are gen-
erally determined in the same manner for Wisconsin as for
federal purposes. That Tax Release on pages 9-11 in
WTE #23 was prepared as a resull of the Wisconsin
Supreme Court decision in Romain A. Howick vs, Wiscon-
sin Department of Revenue, 100 Wis. 2d 274.

The information in WTB #23 relating to computation of
fosses continues to apply: that is, the loss on the disposi-
tion of property acquired prior to becoming a Wisconsin
resident must generally be determined in the same man-
ner for Wisconsin as for tederal purposes. However, the
informatior. relating to the computation of gainsas stated
in WTE #23 should not be foliowed until after rules Tax
2 30 and 2.97 have been repealed. Gains should be com-
puled as explained below.

How to Compute Gains on Assets Acquired Frior to Be-
coming a Wisconsin Resident, Information in WTB #23 re-
iating to the computation of gains should be disregarded.
Rather. the computation of a gain on property which hag
been acquired while a nonregident of Wisconsin will be
limited 10 the lesser of:

(a) Ganreportable for federal income tax purposes; or

{b} The gain determined by comparing the selling price
with the fair market value of the property on the
cate Wisconsin residency was established. (Any
depreciation allowed or allowable during the period
of Wisconsin residency would first be subtracted
from the fair market value.)

The portions of Wisconsin Administrative Code section
Tax 230 and 2.97 relating to the computation of gains
are stil in effect; however, the provisions in the two rules
relating to losses are mvalid.

Example: Taxpayer purchased stock while a nonresident
of Wisconsin for $5,000. He later became a
Wisconsin resident on which date the fair mar-
ket value of the stock was $7,000. In 1981 he
sotd the stock for $9,000. The Wisconsin gain
is $2.000 which is computed by subtracting
$7.00C (the fair market value on the date Wis-
consin residency was established) from the
selling price of $9,000. The federal gain would
be $4,000 ($9,000 seling price less $5,000
original cost) .

Note: If a gain has been determined for fed-
eral purposes and a 10ss is determined by us-
ing the computation prescribed under method
b, then no gain or loss on the transaction is re-
portable for Wisconsin purposes.

Example: Assume the same facts as in the
example above, except change the selling
price to $6,500. A loss of $500 (36,500 selling
price less $7, 000, the tair market value on date
Wisconsin residency was established) wouid
then be determined under method "“b". The
federal gain would be $1,500 ($6.500 selling
price less $56,000 criginal cost) . In this situa-
tion o gain orioss from the transaction should
be included in Wisconsin taxable income.

The Department of Revenue is in the process of repealing
rules Tax 2.30 and 2.97. Until these two rules are re-
pealed, gains will be computed as explained above.

For transactions occuring after these two rules are re-
peaied, the computation of gains will generally be deter-
mined in the same manner for Wisconsin as for federal
purposes. The April, 1982 issue of the WTB will inform
you of the status of the repeal of these two rules and when
the new computation of gains will begin.

If a taxpayer was assessed by the Depariment of Reve-
nue because the gain was computed as stated in WTB
#23 (rather than computing gains under rules Tax 2.30
and 2.97)  the taxpayer should file a claim for refund of
the office audit assessment, provided the assessment
was paid and not appealed. The claim tor refund must be
filed within 2 years of the date of the assessment notice. If
the assessment was appealed and it has not yet been
acted upon by the Appellate Bureau, the person should
write 1o the Appellate Bureau, Wisconsin Depariment of
Revenue, P.O. Box 8907, Madison, Wl 53708 and re-
quest that the assessment be modified for the computa-
tion of the gain.

Anyone having questions regarding the computation of
gains should write to the Technical Services Staff, Wis-
consin Department of Revenue, P.O. Box 8910, Madison,
WI 53708,

it. Reporting Interest and Dividend Income on a 1981
Wisconsin Income Tax Return

ror 1981 the Internal Revenue Code (IRC) provides two
exclusion provisions relating to interest income received
during 1981. One of the exclusion provisions also extends
to dividend income. These provisions are: .

1. A $200 (5400 on a joint federal return) exclusion
for interest and dividend income provided by sec-
tion 116 of the IRC.

2. A 51,000 ($2,000 on a joint federal return) lifetime
exclusion for interest income received from All-Sav-
ers Certificates which is provided by section 128 of
the IRC.

However, Wisconsin law for 1981 does not allow the use
of both of these exclusions. Only the $200 exclusion for
interest and dividends (number 1 above) applies for Wis-
censin purposes for 1981, The exclusion for All-Savers
interest (number 2 above) was enacted after December
31, 1980 and. therefore. does not apply in delermining
Wisconsin taxable income for 19871
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The following rules must te followed when the $200 inter-
est and dividend income exclusion is claimed on a Wis-
consin return:

A The maximum amount of exciusion which may be
claimed by a single or married person is $200.
(Federal separate return provisions which provide a
$200 exclusion to each spouse must be followed for
Wisconsin, 1t both spouses have interest and divi-
dend income, each i1s entitled to a $200 exclusion.)

B. Anyportion of the $200 interest and dividend exciu-
sion which is not used to offset other interest and
dividend income may be used to offset amounts of
All-Savers Certificate interest reportable to
Wisconsin.

C.  The 3200 interest and dividend exclusion may not
be used to offset interest which is received from
state or municipal bonds, The entire amount of such
interest income must be included in Wisconsin tax-
able ncome.

Since Wisconsin does not recognize the All-Savers Certif-
icate interest exclusion for 1981 and because married
perscns must determine their income for Wisconsin by
using the separate return (rather than joint return) provi-
sions of federal law, the amount of interest and dividend
income reporiable 1o Wisconsin may differ from the
amount reportable on a 1981 federal raturn. Both the
Wisconsin Form 1 and Form 1A instructions for 1981 con-
tain detailed information on how the proper amount of in-
terest and dividend income is computed for Wisconsin, A
worksheet which can be used to make the necessary cal-
cuiations is provided as part of the instructions for both
forms.

Persons filing Ferm 1 and having interest from United
States Government securities may claim a subfract modi-
fication tor onty the net amount of U.S. interest inctudad
m federai income (i.e., the amount after application of the
exclusion) . For purposes of determining the ''net
amount’. the 3200 exclusion is considered 1o first apply
against other types of interest and dividends of the per-
son. fExamples 6 and 7 below iilustrate the proper
method of determining a subtract modification for U.S.
interest. }

Ag in prior years, Wisconsin Schedule 1is used to adjust
differences m incame and deduction items which arise
because Wisconsin does not allow the use of all current
Internal Revenue Code provisions. However, if the only
difference atfecting a particular individual is the difference
i the treatment of All-Savers Certificate interest, it is not
necessary tc compiete Scheduie 1. In thisinstance the dif-
terence will be accounted for when line 7 of the Wisconsin
Form 11s completed.

The examples below illustrate how taxable interest and
dividend income is 10 be determined on a Wisconsin Form
1 far 1981, For all examples involving married persons, it
should be assumed that a jeint federal income tax return
ts being fiied.

Example 1: Husband-$250 credit union interest in-
come, wife-$67 savings and loan associa-
tion interest income.

Federal - Report -0-interest (3317 iess $400 interest

and dividend exclusion)

Wisconsin -

Example 2:

Federal -

Wisconsin -

Example 3:

Federal -

Wisconsin -

Example 4:

Federal -

Wisconsin -

Exampie 5:

Federal -

Wisconsin -

Example 6:

Federal -

Husband-repart $50 interest ($250 iess
$200 interest and dividend exclusion)
Wife-report -0- inferest ($67 less $200 in-
terest and dividend exclusicn)

Husband-$250 corporate bond interest
and $150 dividend income, wife-340 bank
interest income.

Report $40 interest and dividends ($440
less $400 interest and dividend exclusion)
Husband-report $200 interest and divi-
dends (%400 less $200 interest and divi-
dend exclusion)

Wife-report -0- interest ($40 less $200 in-
terest and dividend exclusion)

Husband-$300 Ali-Savers Certificate inter-
est income, wife-$175 All-Savers Certifi-
cate interest income,

Report -0- interest ($475 less $2.000 All-
Savers interest exclusion}

Husband-report $100 interest ($300 less
$200 interest and dividend exclusion)
Wife-repori -0- interest ($175 less $200 in-
terest and dividend exclusion)

Husband-$300 Al-Savers Certificate inter-
est and $250 dividend income.
wite-$300 All-Savers Certificate interest
and $60 dividend income.

Report -0- interest and dividend income
{$310 less $400 interest and dividend ex-
clusion; $6C0 less $2,000 All-Savers inter-
est exciusion}

Husband-report $350 interest and divi-
dends ($550 less $200 interest and divi-
dend exclusion}

Wife-report $160 interest and dividends
{$360 less $200 interest and dividend
exciusion)

Husband-$100 municipal bond interest
and $75 dividend income, wife-$700 mu-
nicipal bond interest income.

Report -0- interest and dividends {($75 less
$400 interest and dividend exclusion, mu-
nicipal bond interest is excludable from fed-
eral income)

Husband-repcrt -0- interest and dividends
{$75 less $200 interest and dividend exclu-
sion) on line 7, Form 1

Husband-report $100 addition to federal
income for municipal bond interest on line
26, Form 1

Wife-report -0- interest and dividends on
line 7, Form 1

Wite-report $700 addition to federat in-
come for municipal bond interest on line
26, Form 1

NOTE: The $200 interest and dividend ex-
ciusion cannot be applied against state and
municipal bond interest income,

Husband-$600 U.S. government interest
income, wife $175 U.S. government inter-
est income.

Repori-8375 interest (37756 less 3400 in-
terest and gividend exclusion)
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Wisconsin - Husband-report $400 interest and divi-
dends (3600 less $200 interest and divi-
dend exclusiorr} online 7, Form 1
Husband-report $400 subtraction from fed-
eratincome tor U.S. government interest on
line 33. Form 1
Wife-report -0- interest and dividends
($175 less $200 interest and dividend ex-
clusion) on line 7, Form 1

Example 7: Husband-$300 bank interest and $700

U.S. government interest, wife received no

interest or dividends.

Report-$600 interest ($1.000 less $400 in-

terest and dividend exclusion)

Wisconsin - Husband-report $800 interest and divi-
dends ($1.000 less $200 interest and divi-
dend exclusion) on line 7, Form 1
Husband-report $700 subtraction from fed-
gralincome for U.S. government interest on
iine 33. Form 1

Federal -

lll. interest and Dividend Exclusion for Part-Year Res-
idents and Nonresidents

Question - How is the $200 interest and dividend exclu-
sion provided by Wisconsin law far 19871 to be claimed by
part-year residents and nonresidents?

Answer - Nonresidents: Interest and dividend income re-
ceived by persons who were nonresidents of Wisconsin
for the entire year 1981 is not taxable to Wisconsin.
Therefore. the $200 interest and dividend exclusion will
not be claimed by a nonresident. All interest and dividend
ncome included in federal adjusted gross income (the
starting point for computing Wisconsin taxable income)
will be removed.

Part-year residents: The full $200 interest and dividend
exciusion may be offset against the portion of a part-year
resident’s interest and dividend income which is taxable
to Wisconsin. The exclusion deoes not have tc be pro-
rated. Also. the exclusion is not required to be applied
against the first amounts of interest and dividend income
receivad during the year.

Example: Taxpayers became Wisconsin residents on
Octlober 1, 1881, Husband received $600 interest income
from a bank and wife received $400 interest income from
a credit union prior to becoming Wisconsin residents.
Husband receved $175 interest income from a bank and
wife receved §75 dividend income after becoming Wis-
consin residents. Taxpayers file a joint federal return.

Federal - Report $850 interest and dividends.
{($1.250 less $400 interest and dividend
exclusion)}

Wisconsin - Husband report $575 interest ($775 less

$200 interest and dividend exclusion) on
line 7. Form 1.

- Husband report $575 subtraction modifica-
tion for interest which is included in federal
Income but was received before becoming
Wisconsin resident.

- Wife report $275 interest and dividends
(3475 less $200 inierest and dividend ex-
clusion} online 7, Form 1.

- Wife report $275 subtraction modification
for interest and dividends which are in-

cluded in federal income but were received
before becoming Wisconsin resident.

IV. Partnership Distributions of interest on US Govern-
ment Securities

Facts and Question: A Wisconsin ingividual taxpayer in-
vests in a money market fund organized as a partnership.
The taxpayer receives a distribution from the fund of in-
lerest income earred on investments in US government
securities. Are the distributions considered income from a
federal security which will be exempt from Wisconsin in-
come tax under s. 71.05 (1) (b}, Wis, Stats.?

Answer: Yes. The interest incoma has the same tax-ex-
empt character when received by the partner (taxpayer)
as it had in the hands ot the partnership. A partner may
claim a subtraction from federal adjusted gross income
on his or har Wisconsin return (Form 1) for the distribu-
tive share of partnership interest income from US govern-
ment securities (5. 71.05{1) {e), Wis. Stats.) . The inter-
est income retains its tax exempt character whether
received by a general or limited partner. (Note: As indi-
cated in Wisconsin Tax Bulletin #23, a money market
trust {mutual fund) cannot pass through to the invesior
the tax-exempt character of income it receives from fed-
eral securities.}

V. Taxing Unemployment Compensation to Nonresi-
dent and Part-Year Residents

Facts and Question: tn 1978 a federal law was enacted
which taxed unemployment compensation in certain siu-
ations, Wisconsin fallows the federal law regarding the
taxation of unemployment compensation for the 1679
taxable year and thereafter.

For federal purposes, it unemployment benefit payments
for the year and the recipient’s adjusted gross income
{including any disability payments excluded under Code
sec. 105(d)) exceed a '‘base amount™, the recipient
must include in gross income the lesser of (1) the
amount of unemployment cormpensation payments re-
ceived, or {2} one-hallf of the amount of the excess of the
sum of the recipient’'s unemployment benefit payments
and other adjusted gross income over the base amount.

The federat "base amount” is (a) $25.000if the recipient
is married filing a joint federal return, (b) zeroif the recipi-
ent is married at the close of the tax year and lived with
spouse at any time during the year, but is not filing a joint
federal return, or (c) $20,000 for all other taxpayars.

The base amounts are the same for Wisconsin as for fed-
eral. For purposes of determining the amotint of taxable
unemployment compensation to be includad in Wiscon-
sin income, married parsons may slect 1o combine their
lederal adjusted gross incomes and compute the includ-
able amourt ef unemplcyment compensation as perscns
filing a joint federal return, but each spouse must inciude
in Wisconsin income her or his share of the taxable unem-
pioyment compensation (s. 71.05 (1) (k). Wis. Stats.).

Questions:

1. A nonresigent taxpayer works in Wisconsin and re-
ceived unemployment compeansation relating to the
Wisconsin employment. Is any part of the unem-
ployment compensation taxable tc Wisconsin?
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2. A taxpayer who is a Wisconsin resident and works
in Wisconsin becomes unemployed (collecting un-
employment compensation} and then changes his
or her residence to another state (continuing to col-
lect unemployment compensation) . Is any of this
unemploymeant compensation taxable to
Wisconsin?

3. A taxpayer lives and works in another state and
then changes his or her residence 10 Wisconsin at
which time the taxpayer starts collecting unemploy-
ment compensation based on aut of state employ-
ment s any of this unemployment compensation
taxable to Wisconsin?

Answer:

1. No part is taxable since the 1axpayer was a nonresi-
dent. Unempioyment compensation is not income
frermn services rendered’” but is in the category ot
“all other income™ which, under section 71.07 (1),
Wisconsin Statutes, follows the residence of the
recipient. i

2. Since unsmpioyment compensation follows the res-
idence of the recipient, that part of the total unem-
ployment compensation received while a resident of
Wisconsin is taxable to Wisconsin if the total unem-
ployment compensaiion received was entirely in-
cludable in tederal adjusted gross income.

For example, if totai unemployment compensation
ot $4.000 was received in the year {$1.500 while a
Wisconsm resident] and the entire $4,000 was in-
ctuded in federal adjusted gross income, then
$1.500 would be taxable for Wisconsin. f only a
portion of the total unemployment compensation
received was includable in federal adjusted gross in-
come, then the amount taxable for Wisconsin must
be prorated based on the following formula:

L/ C received white a Wis. resident _ Federal amount _ Wis. amount
Total U/C received of taxable U/C of taxable U/C

For example, a married taxpayar had $27 000 total
income. inciuding unemployment compensation of
$4.000. The reportable unemployment compensa-
ticn for federal tax purposes would be $1,000 (1/2
x (27 000 total income less $25,000 base
amount) ). Thus, the taxpayer's federal adjusted
gross income woutd be $24.000 ($23,000 other in-
come plus $1,000 taxable unemployment compen-
sation) . If the taxpayer collected $1,500 of the
$4.000 unemployment compensation while a Wis-
consin resident and then became a resident of an-
other state when the remaining $2,500 was re-
ceived, how much of the $1,000 that was inciuded
for federal purposes woutd be included in Wisconsin
income?

Using the above formula and substituting these dol-
tar amounts, $375 would be included in Wisconsin
income.

$1,500 (Amount of unemployment comp.
§a.gog X $1.000 = $375 < included in Wisconsin income. )

3. Sinceunemployment compensation follows the res-
idence of the recipient and the taxpayer received all
the unermployment compensation after becoming a

Wisconsin resident, the total amount taxable for
federal purposes Is also taxable for Wisconsin
purposes.

CORPORATION INCOME/FRANCHISE TAX
I. Manufacturers’ Credit for Sales or Use Taxes
Facts and Question: Section 71.043(2) of the Wisconsin

Statutes provides a credit against a corperation’s Wis-
consin income or franchise tax for Wisconsin sales and
use taxes paid during the year on fuel and efectricity con-
sumed in manufacturing. Does this credit include ail Wis-
consin sales and use taxes paid during a taxable year on
such fuel and electricity, whether or not the fuel and elec-
tricity 15 actualiy consumed in manufacturing during the .
same taxable year in which it is paid for?

come or franchise taxes for a taxable year inciudes all
Wiscongin sales and use taxes paid during that taxable
year on fuet or electricity which has or will be consumed ini
manufacturing, even though some of the fuel or glectricity
may be actually consumed in manufacturing in a suc-
ceeding fax year.

ll. Corporation Income From Rentals and Subsequent
Disposals of Property Rented

Facts and Questicns: Allinceme or loss from the rental of
real estate or tangible personal property follows the situs
of the property and is non-apportionable as provided by
s 71.07 (Im}, Wis. Stats. This section further provides.
nhowever, that although the income or foss from the rental
of property used in the production of business income is
non-apportionable, income or loss from the disposal of
such business property follows the situs of the business
and is apportionable. Gain or loss from the disposition of
property not used in the production of business income
follows the situs of the property and is non-apportionabie.

For example, consider the cases of three corporations
each having income from the rental of property and from
the subsequent sale of the property rented. Corporation
X, a manutacturer of road building equipment, has in-
come from the rental and subsequent sale of such equip-
ment. Corporation Y, a distributor of computers, has in-
come from the rental and subsequent sale of computers.
Corporation Z, a manufacturer of office furniture, realizes
non-business income from the rental of an apartment
building and from its subsequent sale. How shouid the
rental income of each of the three corporations be
freated? How shouid the income realized upon the sales
of the property previously rented be treated?

Answers: The renfal income of all three corporations is
non-apportionable income, without regard to whether the
property rented is business property or non-business
property, and follows the situs of the property. The gains
realized by corporations X and Y on the disposition of
“business’ property are reportable as apportionable
business income in accordance with s, 71.07 (Im) . Wis.
Stats. The gain realized by Corporation Z on the disposi-
tion ot the apartment building is non-apportionable and
follows the situs of the property since the apartment
bullding was not used in the production of business
ncome.
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SALES/USE TAXES
I. Court Reporter Transcripts

Facts and Question: Upcn the request of a party to an
action or proceeding. a court reporter transcribes and
makes a iypewnitten transcript of the testimony given. At
the time the original 1s typed a number of carbon copies
and photocopies also may be produced. Are the fees
charged for the original transcript, the carbon copies and
photocopies of the original subject to the sales tax?

Answer. The gross receipts of a court reporter from re-
cording testimony and proceedings generally are consid-
ered receipts from a nontaxable court reporter service,
including receipts for the original and copies of tran-
scripts requested by any parties present or participating
inan action or proceeding. However, in certain instances
other perscns may desire copies; and in these situations
the court reporter’s gross receipts from sales of copies
are considered to be taxable receipts from the sale of tan-
gible personal property. An example of a taxable sale 15
when a court reporter reproduces hundreds of copies of a
transcript ta the proceedings of a case which has at-
tracted wide attention and selis them to persons who are
not parties to or participants in the proceedings.

I. Grain Bins

Facts and Question: A farmer purchases a grain bin and
attaches the bin with bolts to a concrete foundation on
iand the farmer owns. The grain bin may be in either a
“wknocked-down’ Kit form or be assembled or pretabri-
cated by the seller prior to purchase by the farmer. Is the

purchase of the grain bin by the farmer a taxable
transaction?

Answer: No, the farmer may purchase a grain bin in
“knocked-down' kit form or one that is prefabricated
and fully assembled but not instailed without tax under
the grain container exemption in s. 77.54 (3m), Wis.
Stats. When sold in this form, the contziner is personal
property and the farmer may give a farmer's exemption
certificate to the seller. A dealer selling a bin to the farmer
may purchase the bin exempt from tax with a resale
certificate.

Facts and Question: A farmer enters into an agreement
for the purchase of a grain bin which the seller is to install
and attach to a concrete foundation on the farmer's land.
The grain bin may be delivered to the job site in
“knocked-downr" kit form which the seller. or a subcon-
tractor hired by the seller, erects on the farmer's jand. Cr,
the bin may be pretabricated and delivered in tact to the
job site by a truck and then attached to the realty by the
selfer or by a subcontractor hired by the seller. Is the sale
of the installed grain bin to the farmer a taxable
transaction?

Answer: The sale and mstallation by the seller of the
grain bin, whether the bin is brought to the job site
knocked-down or fully assembled, is a realty improve-
ment, and therefore, there is no tax on this sale to the
tarmer. The seller-installer is the consumer of the mater-
ials and is liabie for the tax on the cost of the materials
used in this realty improvement.
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