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For the 1980 taxable year and
thereafter, individuals, estates and
trusts will use the Internal Revenue
Code in effect on December 31,
1979 with three exceptions that do
not apply for Wisconsin: (a) special
federal provisions for benefits re-
ceived from an employer's educa-
tional assistance program; (b} for-
eign living cost deductions; and (c)
amortization of poliution control fa-
cilities. In addition, individuals may
continue to claim Wisconsin item-
ized deductions for child and depen-
dent care expenses and for political
contributions and exclude certain
amounts of toreign earned income.

Federal tax laws enacted in 1880
and thereafter will not apply in com-
puting 1980 Wisconsin income and
deductions.

2_ Offset One Spouse's Over-
payment Against Other Spouse’s
Underpayment for Computing Ad-
dition to Tax Penalty (Chapter 221,
Laws of 1979, Assembly Bill 1180,
effective for 1980 taxable year and
thereafter.)

In computing the *‘addition to
tax”’ penalty for underpayment of
tax by individuals, an underpayment
by a person may be reduced by any
overpayment of the person’s
spouse, if the spouse with the over-
payment filed all required declara-
tions of estimated tax and timely
paid all required declaration
amounts. Prior to this law change,
this offset between spouses was not
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permitted for purposes of comput-
ing the "addition to tax’ penalty.

3. Declaration Filing Require-
ment increased from $60 to $100
{Chapter 221, Laws of 1979, As-
sembly Bill 1180, effective for 1981
taxable year and thereafter.}

A person will be required to file a
declaration of estimated tax if the
person’s tax can be expected to ex-
ceed withholding on wages by $100
or more.

4. Addition and Subtraction
Mcodifications to Adiust Basis of
Partnership interest for Pre-1975
Qut-of-State Losses and Gains
{Chapter 277, Laws of 1879, Sen-
ate Bill 318, effective for 1975 tax-
able year and thereafter.)

This new law provides that when-
ever a Wisconsin resident disposes
of an interest in a partnership in a
transacticn in which gain or loss is
recognized, a modification must be

this new law and an example illus-
trating the gain which would be rec-
ognized under its provisions, refer to
issue number 19 of the Wisconsin
Tax Builetin.

Note: Although this law change is
retroactive to 1975, s. 71.10 {10)
{bn) provides that a claim for re-
fund may be made only if filed within
4 years of the last day prescribed by
law for the filing of a return. There-
fore, a refund may ro longer be
granted for a calendar year 1975 re-
turn. The deadline for filing a refund
claim for a calendar year 1975 re-
turn was April 15, 1980 (i.e., 4
years after the due date for a 1975
return) .

Major Gorporation Franchise/
income Tax Law Changes

1. 50% Deduction for Dividends
from 80% Owned Corporations
(Chapter 221, Laws of 1979, As-
sembly Bill 1180, effective for 1980
taxable year and thereafter.)

A deduction is allowed for 50%
ot the cash dividends received dur-
ing a taxable year from a corpora-
tion with respect to its common
stock, provided the corporation re-
ceiving the dividends owned directly
or indirectly during the entire taxable
year at least 80% of the total com-
bined voting stock of the payor
corporation.

2. Combining Net Income of
DISC with Parent or Affiliated Cor-
poration (Chapter 221, Laws of
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1979, Assembly Bill 1180, effective
for 1980 taxable year and
thereatter.)

in the case of a parent corpora-
tion or affiliate which has a DISC
{Domestic International Sales Cor-
poration}, the DISC net income de-
rived from business transacted with
its parent shall be combined with the
parent’s income to determine the
amount of income subject to Wis-
consin tax for each entity as sepa-
rate taxpayers. If a DISC also has
activities with an affiliate of the par-
ent gorporation, the DISC income
refating to activities with the affiliate
shall be combined with the affiliate’s
income to determine the amount of
income subject to Wisconsin tax for
each entity as separate taxpayers.
For purposes of this provision, a cor-
poration is considered affiliated if at
least 50% of its total combined vot-
ing stock is owned directly or ingdi-
rectly by its parent corporation.

Note: Publication 107, **Combin-
ing DISC and Parent or Affiliated
Corporation’s Incomes”, explains
this new law and is available at any
Department of Revenue office.

3. Eliminate Deduction for Sales
and Use Taxes if Manufacturer’'s
Sales Tax Credit Claimed (Chapter
221, Laws of 1979, Assembly Bill
1180, effective for 1980 taxable
year and thereafter.)

Any sales and use taxes paid dur-
ing the taxable year which under s.
71.043(2) and (3} are used in
computing the manufacturing sales
tax credit shall not be deductible
from gross income of a corporation.

4, Update Internal Revenue
Code Reference to December 31,
1979 (Chapter 221, Laws of 1979,
Assemnbiy Bill 1180, effective for
1980 taxable year and thereafter.)

For the 1980 taxable year and
thereafter, insurance companies,
regulated investment companies
and real estate investment trusts will
compute their income under the in-
ternal Revenue Code in effect on
December 31, 1978,

5. Convert Alternative Energy
System Program for Corporations
from a Fast Write-Off to a Direct
Refund (Chapter 350, Laws of
1879, Assembly Bill 777, eftective
for taxable years 1980 to 1985.}

Rapid write-off provisions for ex-
penses incurred for an atternative

energy system are no longer al-
iowed, effective for the taxabie year
1980 and thereafter. Instead, a
10% retund for expenses incurred
for approved systems is available
from the Wisconsin Department of
Industry, Labor and Human
Relations.

6. Filing of Election Relating to
Corporate Liquidations (Chapter
132, Laws of 1979, Assembly Biil
517, effective March 13, 1980.)

Prior to this new law, s.
71.333(3) required a shareholder
to file a written election with the '‘as-
sessing authority”” within 30 days af-
ter the plan of liguidation in order to
qualify for certain tax benefits, The
new iaw in Chapter 132 deletes the
words ‘‘assessing authority” and
provides that the written election
must be filed with the Department of
Revenue.

Major Form Changes

As indicated in the October 1980 is-
sue of the Wisconsin Tax Bulletin
{Number 20), the long form Wis-
consin individual income tax return
(Form 1) has been redesigned for
1980. The income and tax computa-
tion areas have been rearranged
and appear in a different sequence
than on the 1979 return. This should
make the form easier to fill out. How-
ever, because the format is different
from last years, care shouid be
taken to read the instructions
carefully.

Two other forms changes are the re-
meval of the Wisconsin Homestead
Credit filing form {Schedule H} from
all income tax booklets and the re-
moval of the deciaration of esti-
mated tax form {(Form 1-ES) from
the Form 1 booklets. Persons who
filed such forms last year will now re-
ceive them in a separate mailing.
The maiiing of 1980 Homestead
forms was made in December,
1980. The estimated tax form for
1981 will be mailed late this month
(January, 1981).

INFORMATIONAL
PUBLICATIONS AVAILABLE

The Income, Sales, Inheritance and
Excise Tax Division of the Depart-
ment publishes a form of informa-
tionat material called '‘publica-
tions"”. These are small pamphlets
which provide detailed informaticn

relating to specific areas of Wiscon-
sin tax laws. They are intended to
aid the public in understanding cer-
tain aspects of the Wisconsin tax
laws administered by the Division.

For 1980, the foliowing publications
may be cbtained at each of the Divi-
sion's offices located throughout
Wisconsin:

Publication
Number Publication Title

100 1980 Wisconsin Tax
Requirements For
Nonresidents

101 1980 Wisconsin Tax
Reguirements For
Part-Year Residents

102 Wisconsin Tax
Treatment Of
Subchapter §
Corporations And
Their Sharehoiders

103 Reporting Capital
Gains And Losses
For Wisconsin
Purposes

104 Wisconsin Taxation Of
Military Personnel

105 Adoption Expenses -
Wisconsin Tax
Benefits

106 Wisconsin Deduction
For Child And
Dependent Care
Expenses

107 Combining DISC And
Parent Or Affiliated
Corporation's
Incomes

500 Tax Guide For
Wisconsin Political
Organizations And

Candidates

501 Field Audit Ot
Wisconsin Tax
Returns

503 Wisconsin Farmland

Preservation Tax
Credit For 1980

504 Directory For
Wisconsin
Department Of
Revenue

it you have any suggestions for addi-
tional subjects which you believe
should be covered by a publication,
submit your suggestions to the Wis-
consin Department of Revenue, Di-
vision of Income, Sales, Inheritance
and Exgcise Taxes, Director of Tech-
nical Services, F.O. Box 8910,
Madison, Wisconsin 53708.
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FEDERAL TAX LAWS ENACTED
IN 1980

For the taxable year 1980, Wiscon-
sin’s income tax law for individuals
recognizes only those provisions of
the internal Revenue Code which
became law by December 31, 1979.
Federal laws enacted in 1980 do not
apply for Wisconsin purposes for the
taxable year 1980.

The October issue of the WTB con-
tained an article which listed a
number of federal law changes
which were enacted in 1980 as part
of the Crude Qil Windfall Profit Tax
Act of 1980 and the Technicat Cor-
rections Act of 1979. However, ad-
ditional research has determined
that one item identified as “*Deduc-
tion for Windtall Profit Tax™ should
be deleted from that list. That item
does not represent a difference be-
tween Wisconsin and federal law for
1980 which would require an adjust-
ment on Wisconsin Schedule 1. The
change made to federal law was the
addition of an itemized deduction for
the windfall profit tax under Internal
Revenue Code section 164. if the
windfall profit tax is claimed as an
itemized deduction on line 16 of a
persen’s 1980 federal Schedule A,
such tax will not be included in com-
puting Wisconsin itemized deduc-
tions on a 1980 Wisconsin Form 1.
Wisconsin does not allow a deduc-
tion for taxes claimed under section
164 of the IRC. Therefore, it is not
necessary to use Schedule I 1o elimi-
nate the new itemized deduction for
windfall profit tax for Wisconsin pur-
poses since the tax is already elimi-
nated in computing Wisconsin item-
ized deductions on the 1980 Form 1.

Also, since the time the previous ar-
ticle was written, another new fed-
eral jaw has been enacted. That law
is the Installment Sales Revision Act
of 1980 (Public Law 96-47 1) which
was enacted on October 18, 1980,
Its provisions significantly revise the
manner in which gain from install-
ment sales is reported.

An explanation of all differences be-
tween Wisconsin and federal law for
1980 is included in the instructions
for the 1980 Wisconsin Schedule I.
A copy of that form and its instruc-
tions is reproduced in the back
pages of this bulletin.

HOW TO GET INCOME TAX
FORMS

In December the department mailed
more than 2.3 million booklets of
1980 income tax and Homestead
Credit forms. These were mailed to
individuals who filed 1979 Wisconsin
income tax returns or Homestead
claims.

Orders for bulk suppties of tax forms
are now being shipped to tax practi-
tioners and to organizations (e.g.,
banks and post offices) which dis-
tribute them 10 the public. The or-
ders are expected to all be filled by
mid-January 1981.

During the filing season, anyone
wishing a limited supply of forms
may obtain these from any depart-
mental office located throughout the
state. Persons are limited to six cop-
ies of any single form, however. This
will avoid the limited supply of forms
at any office from being quickiy de-
pieted and unavailable for other
persons.

Practitioners or others wishing more
than six copies of a form should
write the Wisconsin Department of
Revenue, Centrai Services Section,
Post Office Box 8903, Madison,
Wisconsin 53708.

REMINDER! NEW IRS
STANDARD MILEAGE RATE
ALSO APPLIES FOR WiISCONSIN

The optional standard mileage rate
used to compute deductions for
business use of an automobile was
increased by IRS from 18} cents to
20 cents for the first 15,000 busi-
ness miles and from 10 cents to 11
cents per mile for mileage over
15,000. The rate per mile used to
calculate auto expenses for charita-
ble, medicai and moving expense
deduction purposes was also in-
creased — from 8 to 9 cents per
mile. All of the new rates apply for
the entire 1980 taxable year.

As previously reported in the Octo-
ber issue of the Wisconsin Tax Bulle-
tin in a “Tax Release™, the new fed-
eral rates apply in the same manner
for Wisconsin purposes for 1980.

DEDUCTION FOR WINDFALL
PROFIT TAX

The October 1980 issue of the Wis-
consin Tax Bulletin (Number 20) in-
cluded an article entitled “‘Federal
Tax Laws Enacted in 1980 Do Not
Apply For Wisconsin Purposes”

which listed the deduction for Wind-
fall Profit Tax created by Public Law
96-223 as one of the new federal
laws that will not apply for Wisconsin
individual income tax purposes for
1980. The purpose of this article is
to clarify that even though that new
federal law does not apply for Wis-
consin, in certain instances the
Windfall Profit Tax may still be de-
ducted in computing Wisconsin tax-
able income for 1980.

A deduction is permitted on a 1980
Wisconsin return under section 162
of the Internal Revenue Code (IRC)
if such tax gualifies as an “‘ordinary
and necessary business expense’,
or under section 212, IRC which al-
lows a miscellaneous itemized de-
duction if the Windfali Profit Tax rep-
resents an expense incurred in
producing income. Both sections
162 and 212 of the IRC were en-
acted on or before December 31,
1979 (the cutoff date provided by
Wisconsin law for computing 1980
Wisconsin income and deductions)
and apply in the same manner for
Wisconsin as they do for federal pur-
poses for the taxable year 1980.

Note: Wisconsin law excludes item-
ized deductions for taxes which are
allowabie under section 184 of the
IRC. Therefore, a person claiming
the Windfall Profit Tax on a 1980
federal return as an itemized deduc-
tion for “taxes” under section 164
of IRC wili not be allowed such a de-
duction under section 164 on a
1980 Wisconsin return.

FEDERAL INSTALLMENT SALES
REVISION ACT OF 1980 DOES
NOT APPLY FOR WISCONSIN

The federal Installment Sales Revi-
sion Act of 1980, signed on Qctober
19, 1880, amended the Internal
Revenue Code to make substantial
changes in the federal rules for re-
porting gain under the installment
method, for electing the installment
method and for installment sales to
refated parties.

Wisconsin income Tax: An individ-
ual's, estate's or trust's Wisconsin
income and deductions for the 1980
taxable year are determined by us-
ing the Internal Revenue Code as of
December 31, 1979, with certain
modifications. Therefore, the new
federal provisions for reporting in-
come on the installment basis pur-
suant to the Installment Sales Revi-
sion Act of 1980 will not apply for
Wisconsin income tax purposes for
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the 1980 taxable year. If a sale is re~
ported on a 1980 Wisconsin return
on the instaliment method pursuant
to the Installment Sales Revision
Act, but such sale does not qualify
for the use of that method under the
December 31, 1979 internal Reve-
nue Code, an adjustment must be
made on Schedule I to account for
this difference in iaw.

Wisconsin Corporation Franchise/
Income Taxes: The Wisconsin net
income of corporations is not deter-
mined by reterence to the federal In-
ternal Revenue Code. The require-
ments for reporting sales of real
estate and isolated sales of personal
property using the instaliment
method by corporations are con-
tained in Wisconsin Code section
Tax 2.19. Some of the provisions in
this rule are simiiar to the require-
ments tor reporting under the Inter-
nal Revenue Code prior to its
amendment in 1980. Asaresult ofa
Wisconsin Supreme Court decision
in the case of State ex rel Waldheim
& Co. v. Wisconsin Tax Commis-
sion, 187 Wis., 539, Wisconsin does
not permit corpeorations to use the
instaliment method to report income
frem personal property regularly
sold during the course of business.
The Waldheim decision is incorpo-
rated in the provisions of rule Tax
2.19.Inview of rule Tax 2.19 and the
Waidheim case, the Instaliment
Saies Revision Act of 1980 will not
apply to the computation of Wiscon-
sin net income of corporations for
the taxable year 1980.

REPORT ON LITIGATION

(This portion of the WTEB summa-
rizes recent significant Tax Appeals
Cormnmission and Wisconsin court
decisions. The last paragraph of
each decision indicates whether the
case has been appealed to a higher
court.}

The following decisions are
included:

Income and Franchise Taxes

Edward H. Anderson vs. Wiscon-
sin Department of Revenue
Sharon M. Chappa vs. Wisconsin

Department of Revenue
Donna L. Daniels vs. Wisconsin

Department of Revenue
Kenneth F. DeBoer vs. Wisconsin

Department of Revenue

Eslinger, Mark H. and Lorraine R.
vs. Wisconsin Department of
Revenue

Vance A. Glewen vs. Wisconsin
Department of Revenue

J. John Gudenschwager, J. John
Gudenschwager Family Estate
vs, Wisconsin Department of
Revenue :

Curt G. Joa, Inc. vs. Wisconsin
Department of Revenue

Randy Larsen vs. Wisconsin De-
partment of Revenue -

Nick MNovasic vs. Wisconsin De-
partment of Revenue

Qld Orchard Corporation vs, Wis-
consin Department of
Revenue

Joseph J. Puta vs. Wisconsin De-
partment of Revenue

Steven R. Shumaker and Karen
L. Shumaker vs. Wisconsin
Pepartment of Revenue

Howard U. Taylor, Margaret T.
Taylor, Wayne Thornas Feyer-
eisen, Frances C. Feyereisen,
James W. McCarville, Karen
Beth McCarville, Michael E.
Fairfield, and Donna J. Fair-
field vs. Dennis J. Conta, Indi-
vidually and as Former Secre-
tary of the Wisconsin
Department of Revenue, and
Mark E. Musolf, Individually
and as Secretary of the Wis-
consin Department of
Revenue

Peter Y. Taylor, Jr., and the Peter
Y. Taylor, Jr. Family Estate (A
Trust), Et. Al vs. Wisconsin
Department of Revenue

Erwin J. Thoenes vs. Wisconsin
Department of Revenue

Union Prescription Centers, Inc.
vs. Wisconsin Department of
Revenue

WTMJ, inc. and Newspapers, inc,
vs. Wisconsin Department of
Revenue

Sales/Use Taxes

Donna Brewer vs. Wisconsin De-
partment of Revenue

Chicago Bridge & Iron Company
vs. Wisconsin Department of
Revenue

H. Derksen & Sons Co., InC. vs.
Wisconsin Department of
Revenue

Midcontinent Broadcasting Com-
pany of Wisconsin, Inc. vs.
Wisconsin Department of
Revenue

Milwaukee Brewers Baseball
Club vs. Wisconsin Depart-
ment of Revenue

William-A. Mitchell vs. Wisconsin
Department of Revenue

Gordon Obermann vs. Wisconsin
Department of Revenue

Dennis R. Olkwitz vs. Wisconsin
Department of Revenue

Peck Meat Packing Corporation
vs. Wisconsin Department of
Revenue

J. C. Penney Co., Inc. vs. Wiscon-
sin Department of Revenue

James Peterson Sons, inc., Et.
Al. vs, Wisconsin Departrnent
of Revenue

Homestead Credit

Kurt M. Stege vs. Wisconsin De-
partment of Revenue

INCOME AND FRANCHISE
TAXES

Edward H. Anderson (Deceased)
vs. Wisconsin Department of Rev-
enue (Wisconsin Tax Appeals
Commission, September 29, 1280) .
During the year 1973, Edward H.
Anderson, was the sole shareholder
of the Washington island Storage
Corporation, a Wisconsin corpora-
tion, which was incorporated in
1959. On September 30,-1973 the
corporation, Washington island
Storage Corporation, was liqui-
dated. Edward H. Anderson was the
sole transferee of the corporation’s
assets. Subsequent to September
30, 1973 no further activities were
conducted by the Washington Is-
{and Storage Corporation.

A 1973 Wisconsin Franchise Income
Tax Returns was filed by Washington
Island Storage Corporation covering
the last fiscal year beginning No-
vember 1, 1972 and ending Sep-
tember 30, 1973. The return was
filed under date of December 5,
1973 and indicated a net tax due
and unpaid of $3,296.59. Payment
of this tax was not made at the time
of submission of the return or at any
subsequent time, As a result of this
outstanding, unpaid iiability, an as-
sessment was issued on January 28,
1974 against Washington Island
Storage Corporation for $3,296.59
plus interest. The assessment was
not contested, however, the amount
due remained unpaid. On May 23,
1977, an assessment for the amount
due from Washington Istand Storage
Corporation was issued against Ed-
ward H. Anderson, pursuant to s.
71.11{21n}, Wisconsin Statutes,
which was enacted on May 5, 1976,
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Section 71.11(21n) reads as
follows:

“(21n) ADDITIONAL ASSESS-
MENTS AGAINST DISSOLVED
CORPORATION. It all or substan-
tially all of the business or prop-
erty of a corporation is trans-
terred to one or more persons
and the corporation is liquidated,
dissolved, merged, consolidated
or otherwise terminated, any tax
imposed by this chapter on such
corporation may be assessed
and colected as prescribed in
this section against the transferee
or transferees of such business or
property. Notice shall be given to
such transteree or transferees
under sub. (22) within the time
specified in sub. (21) irrespec-
tive of any other limitations im-
posed by law. If such corporation
has dissolved, such notice may
be served on any one of the last
officers or members of the board
of directors of such corporation.”

The Commission concluded that s.
71.11(21n) clearly indicates that it
was intended to have prospective
and not retrospective application
and that the assessment against Ed-
ward H. Anderson is not an addi-
tional assessment which would
make him personally liable under s.
71.11{21n}.

The Department has not appealed
this decision.

Sharon M. Chappa vs. Wisconsin
Department of Revenue (Wiscon-
sin Tax Appeals Commission, Octo-
ber 21, 1980) . The sole issue in this
case is whether the department’s
assessment based on estimates of
income for the years 1976 and 1977
was correct.

The taxpayer did not file a return for
the year 1976 despite requests from
the department to do so. The tax-
payer did file her 1977 return, re-
ported Wisconsin total income in the
amount of $13,304.77 and claimed
on Schedule A & B of her federal
Form 1040 contributions as follows:
“entire salary was turned over to the
Order of Almighty God, a Religious
Order'' in the amount of
$13,304.77.

The taxpayer was emloyed by the
Oshkosh Truck Corporation and re-
ceived wages as an employee of
said corporation as foliows: 1976 -
undetermined, 1977 - $13,304.77.
in the year 1976, the taxpayer did

not have any withhoiding taxes with-
held from her wages. In the year
1977, she had $15.48 withheld for
state taxes, of which she filed a re-
turn claiming a refund in said
amount.

in the years 1976 and 1977 the tax-
payer turned over her paychecks
that she received as an employee to
the Order of Almighty God, Chapter
11003 of the Life Science Church of
Bloomington, Minnesota; in return,
said church paid for her expenses
which included such items as food,
housing, transportation, chiroprac-
tic and other expenses, all of which
were of a personal expense directly
attributable to the taxpaver’s daily
living.

The Commission ruled that the tax-
payer’s 1976 conveyance of her ser-
vices and the income earned there-
from was simply an anticipatory
assignment of income and did not
relieve her of her individual obliga-
tion to file a Wisconsin income tax
return for the catendar years 1876
and 1977 and to pay the taxes due
thereunder. It stated that the income
the taxpayer received in 1876 and
1977 was reportable by her irre-
spective of her affiliation with the
Life Science Church of Blooming-
ton, Minnesota,

The Commission further ruled the
department acted properly in issu-
ing an estimated income tax assess-
ment against the taxpayer for the
year 1976, after her refusal to volun-
tarily file a return for said year. How-
ever, the estimated assessment
against the taxpayer for the year
1877 was not correct because she
filed a return for that year. The de-
partment's estimated income of
$15,000 was adjusted to
$13,304.77 as the taxpayer's tax-
able income for 1977. The tax-
payer's deduction on her 1977 re-
turn of her contribution in the
amount of $13,304.77 1o the Life
Science Church of Bloomington,
Minnesota was denied.

The taxpayer has not appealed this
decision.

Donna L. Daniels vs. Wisconsin
Department of Revenue {(Wiscon-
sin Tax Appeals Commission, Octo-
ber 21, 1980) . During taxable years
1976 and 1977, the taxpayer was a
graduate student in the University of
Wisconsin - Madison's Department
of Genetics. In each of those years
taxpayer received $3,900 under the

federal Public Health Service Act of
1974, designated as a ‘‘National Re-
search Service Award” (NRSA) .

The taxpayer filedt a 1376 return on
which she did not declare the
$3,900 NRSA award as income. She
did not file a 1977 return because
she did not believe the $3,900 was
taxabie and because she believed
she did not meet the minimum filing
requirement for that year with any
other income. Taxpayer contended
that the $3,900 NRSA award for
each year is exempt from Wisconsin
income taxation under sec. 117 of
the Internal Revenue Code as a
scholarship or fellowship grant. The
department contended that the
amounts are subject to Wisconsin
individual income tax for the years in
question.

One portion of the federal ""Revenue
Act of 1878" (P.L. 85-600), en-
acted on November 6, 1978, pro-
vided that amounis received as
NRSA awards rmade in calendar
years 1974 through 1979 may be
excluded from recipients’ incomes
for federal income tax purposes as
tax-free scholarships or fellowships.

The Commission ruled that the two
$3,900 amounts which taxpayer re-
ceived in taxable years 1976 and
1977 were not exempt from Wiscon-
sin income taxation under section
117 of the internal Revenue Code in
the years received. They are taxable
by the Wisconsin individual income
tax for those years. The Commission
also ruled that enactment of the fed-
eral ‘Revenue Act of 1978’ ex-
empting NRSA awards from federal
income taxation retroactive to 1974
does not also exempt the awards
from Wisconsin income taxation for
taxable years 1976 and 1977 be-
cause of the very clear and unam-
biguous language precluding that
result in 5. 71.02(2) {(b)2 and 3,
Wis. Stats.

The taxpayer has not appealed this
decision.

Kenneth F. De Boer vs. Wisconsin
Department of Revenue (Wiscon-
sin Tax Appeals Comrmission, Sep-
tember 8, 1980) . During the years
1975-1977, Kenneth De Boer was a
resident of Wisconsin. For the years
1875 and 1976, the department dis-
allowed deductions by the taxpayer
ot land rents he paid to his wife, San-
dra L. De Boer, in the amounts of
$2,290 and $1,962, respectively.
Alsc, for the years 1875 and 1976,
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the department disallowed the tax-
payer’'s splitting between himself
and his wite income from the sale of
livestock in the amount of $426. For
the year 1977, the department disal-
lowed $200 in wages paid by Mr. De
Boer to his wife, but did allow
$3,985 in wages verified as being
actually paid to her. The taxpayer
did not challenge this disaliowance.
The taxpayer did challenge the re-
maining adjustments to his 1975-77
Wisconsin returns.

Prior to and during the years 1975-
77, Mr. De Boer engaged in the busi-
ness of farming on farm lands he
and his wife owned in joint tenancy.
The buildings, machinery and live-
stock were owned in joint tenancy.
Mr. De Boer and his wife purchased
the farm in 1964 on a land contract
with no down payment. Payments
were made from the net farming
income.

During the years 1975-77, milk and
dividend checks were made out to
both the taxpayer and his wife; both
of them signed the checks; and the
checks were deposited into joint
checking accounts. The taxpayer
and his wife had a joint checking ac-
count; Mrs. De Boer also had a per-
sonal account into which she depos-
ited wages paid to her. In 1967, Mr.
De Boer and his wife signed a joint
venture agreement stating that their
farm operation was, prior to 1967
and would be after 1967, conducted
as a joint venture and that all their
farm property was jointly owned.

Buring the years 1975-77, Mrs, De
Boer functioned equally with the
taxpayer in operating the farm with
the exception that she did not milk.
Her functions included: washing and
teeding cows; raising calves; clean-
ing barns; hatifing hay; running and
repairing machinery, keeping
books; and planning. The taxpayer
and his wife did not keep partner-
ship bocks during these years.

in the years 1975 and 1976, the
rents paid by the taxpayer to his wife
did not reflect the rental value of the
farm but were amounts determined
by the taxpayer in an attempt to give
Mrs. De Boer one-haif of what was
left after paying taxes, bills and
household expenses and paid every
once in awhile.

During the years 1975-77, the tax-
payer paid social security taxes on
himself but Mrs. De Boer paid no so-
cial security taxes on herself. The

farm income, with the exception of
income from sale of livestock, was
reported as a sole proprietorship. In
1975, amounts reported as sale of
tivestock included sales of swine.
Subsequent to that year, Mr. De
Boer and his wite no longer had a
hog operation.

The Tax Appeals Commission ruled
that the income and/or loss from
sale of livestock in the years in ques-
tion was income/loss from the farm
business operations conducted by
the taxpayer as a sole proprietor
and as such was taxable solely to
the taxpayer and could not be spiit
with Mrs. De Boer.

The Commission aiso ruled that the
taxpayer may not deduct from his
farm business income land rents
paid 1o his wife.

The taxpayer has appealed this de-
cision to Circuit Court.

Eslinger, Mark H. and Lorraine R.
vs. Wisconsin Department of Rev-
enue, (Wisconsin Tax Appeals
Commission, July 8, 1980). Tax-
payers received an estimated as-
sessment for the years 1977 and
1978 during which time they were
residents of Wisconsin.

They maintained that they did not
receive any income of any type for
the years 1977 and 1978. Both tax-
payers prepared, signed and filed
with the Department of Revenue,
Form 1, Wisconsin combined indi-
vidual income tax returns for each
year. The returns reflected zero Wis-
consin income.

During the vear 1977, Mark H. Eslin-
ger was an employee for The Landy
Company of Eau Claire and received
$13,820.02 in wages. During the
year 1978, he worked for The Landy
Company, Armour-Star Company,
Rochester Silo Company and Pack-
ertand Company, and received sub-
stantial wages theretrom.

Buring the year 1977, Lorraine Rose
Eslinger was an employee of The
Landy Company of Eau Claire and
received $9,164.28 in wages. During
the year 1978, she was an employee
of The Landy Company, Wisconsin
Beef Institute and Whitehall Packing
Company, and received substantial
wages therefrom.

BDuring the period involved, the
Eslingers sold two parcels of real es-
tate they owned in Wisconsin. They
did not report the sales on either

their 1977 or 1978 Wisconsin in-
come tax return. During 1977 and
1978, they also received rental in-
come from the real estate they
owned in Wisconsin, and in 1978
they held an auction sale at which
they sold various items of personal
property.

The Eslingers allege that the federal
reserve notes they received during
1977 and 1878 from the above ac-
tivities do not constitute legal tender
and thus are non-reportable to and
non-taxable by the State of Wiscon-
sin. Mark H. Eslinger testified that he
received approximately $16,500.00
in 1977 and $7,000.00 in 1978 in
tederal reserve notes.

The Wisconsin Tax Appeals Com-
mission concluded that the federal
reserve notes received by taxpayers
during the years 1977 and 1978
constitute legal tender subject to
Wisconsin income taxation. it ruled
that the department acted properly
in issuing an estimated assessment
against taxpayers when they failed
1o accurately report their income for
the years 1977 and 1978.

The taxpayers have appealed this
decision to Circuit Court.

Vance A. Glewen vs. Wisconsin
Department of Revenue (Wiscon-
sin Tax Appeals Commission, Sep-
tember 8, 1980} . During the years
1975-1977, Vance A. Glewen was a
resident of Wisconsin and engaged
in the business of farming. For the
years 1975-77, the taxpayer re-
ported the farm income as a sole
proprietorship, except the income
from the sale of livestock which he
allocated one-half to his wife. The
department disallowed the tax-
payer’s aliocation to his wife of one-
haif of the income from the sale of
livestock.

The tarming business was con-
ducted on land rented from the tax-
payer’'s father. Taxpayer owned no
real estate during the years in ques-
tion. Mr. Glewen and his wife started
farming in 1872. During the years
1975-77, the taxpayer's operation
was mostly a hog operation. He did
have some cash crops but most
crops he raised were used for feed.
The taxpayer owned his own breed-
ing stock during the years involved.
in 1972 the taxpayer and his wife
acquired 100 hogs, both signed the
note to acquire these hogs. Mr.
Glewen never bought sows; he al-
ways raised his own sows. He did
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buy 10-15 boars once a year be-
cause he needed different stock.

For the years involved, the taxpayer
and his wife do not claim to have
had a partnership, but claim to be a
joint venture. The taxpayer and his
wite signed a joint venture agree-
ment on February 15, 1879 al-
though this agreement was not filed
with the county clerk,

During the years involved, the tax-
payer and his wife did not utilize
partnership or joint venture ac-
counting methods. Checks received
by the taxpayer and his wife were
written out in both names. The hus-
band deposited proceeds from the
sales in joint checking accounts.
Mrs. Glewen testified it was her un-
derstanding that she owned one-
half the livestock on the farm. Aiso,
Mrs. Glewen participated substan-
tially in the operation of the farming
business and was paid wages for
these services.

The Tax Appeals Commission ruled
that the income from sale of live-
stock was income from the farm
business operations conducted by
the taxpayer as a sole proprietor.
The income from the sale of live-
stock was assessable and taxable
solely to the taxpayer.

The taxpayer has appealed this de-
cision to Circuit Court.

J. John Gudenschwager, J. John
Gudenschwager Family Estate vs.
Wisconsin Department of Revenue
(Wisconsin Tax Appeals Commis-
sion, September 11, 1980) . During
the period-1873 through 1976, J.
John Gudenschwager a/k/a J.
John Gudenschwager Family Es-
tate, was a resident of West Allis,
Wisconsin. The issues for the Gom-
mission to determine were as
foltows:

(1) Whether the taxpayer’s in-
come earned during the year 1973
as an individual was reportable by
hirn and not by a trust for Wisconsin
income tax purposes.

{2) Whether the department's
doomage assessment for the years
1974, 1975 and 1976 should be af-
firmed. The taxpayer failed to file re-
turns for those years.

During the period under review, J.
John Gudenschwager was a real es-
tate salesman and managed a little
laundry, did file and report his 1973
Wisconsin income as required but

failed to file and report his 1974,
1975 and 1976 income to the de-
partment. The taxpayer contends
that in the years 1974, 1975 and
1976 his business enterprise oper-
ated at a loss, therefore, he was not
required to file his Wisconsin income
tax return. Taxpayer claims he com-
municated to the department re-
garding his nonfiling for the years
1974 through 1876 as follows:

“Re: Form 1 returns for 1974 and
1975

The writer is the representative
for the above named persons and
will be happy to answer any in-
guiries you may have.

The current address of the above
is, 2304 S 66th Street, West Allis,
WI 53214. For the periods here in
guestion, the persons have been
in a state of flux moving a total of
three times.

Mr. Gudenschwager has been
self-employed for the periods
here involved and for calendar
year 1976 and 1977; in the com-
mercial laundry business. Be-
cause of unsettled conditions, it
has been difficult to file timely re-
turns. The writer is in the process
currently of bringing these filings
up to date. Please be assured
that there are nothing but report-
able losses for all periods here in-
voilved. Any further gquestions,
please address the writer. Signed
Peter Y. Tayior, Sr.”

The Department of Revenue based
its assessment for the years 1974,
1975 and 1976 on the estimated
{doomage) assessment in the fol-
lowing manner: For the year 1974 -
$12,000 of taxabte income, for the
year 1975 - $13,000 of taxable in-
come, for the year 1976 - $14,000
of taxable income.

During 1973 taxpayer had a “*Family
Trust”, also known as an eguity or
constitutional trust, and conveyed
to same various items of his real
and/or personal property and the
right to all income he received. In re-
turn, the taxpayer received all the
beneficial ownership of his family
trust, including the right to designate
ali owners of beneficial interests. Af-
ter the taxpayer assigned his prop-
erty and/or lifetime services to his
trust, all the income he received was
attributed by him to the trust, which
used same to pay the personal de-
ductible and nondeductible living

expenses of the taxpayer and his
famity.

Taxpayer also served as manager of
his family trust, and any monies left
over after the aliocations specified
above were paid to him for services
he allegedly rendered in said capac-
ity or to his designate. Taxpayer re-
tained compiete control over this in-
come and/or assets after the
creation of the family trust involved.

The department, in its assessment,
determined that the tamily trust
could not be recognized for Wiscon-
sin income tax purposes and recom-
puted the taxpayer's Wisconsin in-
come tax liability based on said
conclusion. Taxpayer appealed that
determination to the Commission.
The taxpayer was required by the
department to report and file 1974,
1975 and 1976 Wisconsin income
tax returns and taxpayer neglected
and failed to report and file these re-
turns as required.

The Cornmission concluded that:

{1) Income is taxed to the indi-
vidual who earns it.

{(2) The taxpayer performed
services during the period under
consideration and was compen-
sated therefor; those amounts con-
stituted gross income to the
taxpayer when received, notwith-
standing the trust agreement
involved.

{3) The taxpayer's conveyance
of his lifetime services and the in-
come earned through the perform-
ance of those services was simply
an assignment of income and inef-
fective to shift the tax burden from
the taxpayer to his family trust.

{4) The amounts paid taxpayer
in return for his services was income
to him and shouid have been so
reported.

(5) The taxpayer failed to file his
Wisconsin income tax returns for the
years 1974, 1975 and 1976 and the
department’s doomage assessment
as assessed is presumptively cor-
rect and that the taxpayer failed to
meet his burden of proof to show in
what respects the department’s ac-
tion on his petition for redetermina-
tior was in error.

The taxpayer has appeaied this de-
cision to Circuit Court,

Curt G. Joa, Inc. vs. Wisconsin De-
partment of Revenue (Wisconsin
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Tax Appeals Commission, Qctober
21, 1980). The taxpayer, Curt G.
Joa, inc., is a Wiscongin corporation
which was engaged in business in
Wisconsin during the year 1975. The
department issued a $4,893.67
franchise tax assessment against
the taxpayer covering the year 1975
in which it assessed tax, interest,
fees and penatties. The taxpayer ap-
pealed the imposition of the 25%
negligence penaity provided by s.
71.11(46), Wis. Stats.

The taxpayer was required by stat-
ute to file a Wisconsin corporation
franchise/income tax return for the
year 1975 by the 15th day of the
third month following the close of
the corporation’s income year
(March 15, 1976). It filed a *‘tenta-
tive” Wisconsin corporation
franchise/income tax return on
March 15, 1976. The taxpayer re-
quested and was granted a thirty-
day extension for filing s required
1975 Wisconsin return, it failed,
however, to file its required Wiscon-
sin franchise/income tax return by
the extended date and did not file a
return for 1975 until September 19,
1977. The taxpayer aiso requested
angd was granted extensions of time
by the Internal Revenue Service in
which to file its federal 1975 income
tax return but failed to do so in a
timely tashion.

The Wisconsin Department of Reve-
nue and the Internal Revenue Ser-
vice both audited the taxpayer’s
books and records covering the pe-
riod 1971 through 1974 in 1975 and
1976. At the end of 1974, the tax-
payer changed accountants and an
assistant comptroller terminated his
employment with Curt G. Joa, Inc.
During the year 1975, the taxpayer
moved a domestic subsidiary from
Northbrook, lilirois to Wisconsin, It
also expanded foreign sales, was
engaged in business in 24 countries,
and was invovied with a DISC, Joa,
International.

As a business decision, the taxpayer
desired to refiect both Wisconsin
and federal audit changes in its
1975 franchise/income tax returns,
However, neither the federal nor the
state audits impaired the taxpayer’s
oppoertunity to file a timely 1975
Wisconsin franchise/income tax
return.

The Commission concluded that the
taxpayer's failure to file its 1975
Wisconsin corporation franchise tax
return within the time allowed was

not due to reasonable cause. There-
fore, the department’s imposition of
the 25% negligence penaity was
correct under the circumstances.

The taxpayer has not appealed this
decision.

Randy Larsen vs. Wisconsin De-

partment of Revenue (Wisconsin

Tax Appeals Commission, August
13, 1980) . Taxpayer was a Wiscon-
sin resident, subject to the income
tax provisions of Chapter 71, Wis.
Stats. Taxpayer claims to have filed
a 1975 Wisconsin income tax return.
He testified that the return is what
‘‘pecple commonly call a Fifth
Amendment return”™ and explained
that on the return he objected to an-
swering questions of providing infor-
mation on the basis of the 5th
Amendment to the U.S. Constitu-
tion, specifically his privilege against
self-incrimination. The Department
of Revenue denies receiving the re-
turn as it did not have it in its files.

On December 19, 1977, the depart-
ment issued taxpayer a “‘Notice of
Amount Due™ for $1,660 of individ-
ual income tax, attaching an expta-
nation that because taxpayer did
not file a Wisconsin return as re-
quired by statute, the department
estimated taxpayer's income and
computed the tax due on that
income.

At the February 20, 1978 public
hearing before the Tax Appeals
Commission on this appeal, tax-
payer did not introduce a copy of his
aliegediy-filed 1975 Wisconsin in-
come tax return and geclined the af-
forded opportunity of introducing
evidence or testimony regarding his
income, deductions or other tax in-
formation for the calendar year
1975, Taxpayer repeatedly stated
that he so declined on the basis of
his privilege under the first, fourth,
fifth, ninth, thirteenth and fourteenth
amendments to the U.8. Constitu-
tion. He added that such evidence
or testimony might tend to incrimi-
nate him under federal tax criminat
statutes and said that he would tes-
tify only if he were guaranteed com-
plete immunity trom all federal and
state prosecution.

At the Commission’s hearing on this
matter, taxpayer was afforded 30
days after his receipt of the hearing
transcript to submit a written brief of
his position, however, no written
brief was submitted.

The Commission concluded that in-
come tax assessments made by the
department are presumptively cor-
rect and the burden of proof to es-
tablish that assessments are incor-
rect is on the person assessed.

Taxpayer failed to meet his burden
of proof.

The taxpayer has not appeaied this
decision.

Nick Novasic vs. Wisconsin De-
partment of Revenue (Wisconsin
Tax Appeals Commission, August
13, 1980). During taxable year
1974, taxpayer was a nonresident of
Wisconsin who owned rental real
property in Oak Creek, Wisconsin
from which he derived a net profit of
$50,862.20. This amount comprised
taxpayer's only income subject to
the Wisconsin tax during 1974.

Taxpayer filed his 1974 Wisconsin
income tax return under date of
June 18, 1976, Attached to that re-
turn was a copy of the 1974 federal
income tax return for taxpayer and
his wife. That return reflected federal
adjusted gross income of
$17,116.43 and itemized deduc-
tions of $12,795.17. On the federal
return, besides the Wistonsin real
property rental income, taxpayer re-
ported dividend and interest in-
come, capital gain income and a
farge net loss from rental property
located outside of Wisconsin. This
loss basically accounts for the differ-
ence between federal adjusted
gross income ($17,116.43) and
Wisconsin taxable income
($50,862.20) .

On his 1974 Wisconsin income tax
return, taxpayer claimed
$38,001.65 as Wisconsin itermized
deductions, rather than the
$12,795.17 itemized deductions
claimed on his 1974 federal return.
Taxpayer calculated this amount by
multiplying the federal itemized de-
ductions by 2.97, a factor he deter-
mined, his representative testified,
by literaily applying the formula for
nonresidents contained in s.
71.02(2) (f), Wis. Stats.
{$50,862.20 + $17,116.43 = 2.97;
$12,795.17 X 2.97 = $38,001.65) .

The issue was whether taxpayer was
limited to claiming itemized deduc-
tions of $12,795.17 as shown on his
1974 federal income fax return, or
may he claim $38,001.65 as item-
ized deductions as determined by
his interpretation of the formula in s.
71.02(2) {f), Wis. Stats.
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The Commission concluded that
taxpayer may only claim
$12,795.17 as Wisconsin itemized
deductions.

The taxpayer has not appealed this
decision.

Qld Orchard Corporation vs. Wis-
consin Department of Revenue
(Wisconsin Tax Appeals Commis-
sion, October 21, 1980} . Taxpayer,
Cld Orchard Corporation, is a busi-
ness corporation organized and ex-
isting under the iaws of the State of
Wisconsin with its principal offices
jocated in Green Bay, Wisconsin.
Taxpayer was formed in 1969 to
build an apartment building in Green
Bay, Wisconsin. It operated on a fis-
cal year ending on September 30
and reported net business losses
from its operations of $53,633.03 in
1970, $51,503.98 in 1871,
$35,183.69in 1972 and $48,481.70
in 1973 for losses totaling
$188,802.40.

In 1874, the apartment building in
question was sold to a partnership
consisting of the ten original stock-
hoiders of taxpayer plus ancther in-
dividual tor the sum of $949,050.00
resulting in a gain of $183,430.65.
Taxpayer used the loss carryover
from the years 1970 through 1973
on its Wisconsin franchise/income
tax return for the fiscal year ended
September 30, 1974 to offset the
gain from the sale of the building.
Taxpayer was not in the business of
buying and selling real estate and
has not shown any compeliing busi-
ness reasons for the saie of its apart-
ment building.

The department disaliowed the loss
carry forward claimed by taxpayer
to the extent the loss carry forward
was offset against capital gains in-
come from the sale of the apartment
building, which amounted to
$183,430.65.

At the hearing before the Wisconsin
Tax Appeals Commission, taxpayer
modified its position reducing its
claimed loss carryover of the busi-
ness losses at issue from
$183,430.65t0 $73,017.69 which is
the amount of depreciation claimed
by taxpayer on the apartment build-
ing for the fiscal years 1970-1973.

The Commission ruled that the de-
preciation deducted by taxpayer
during the fiscal years 1970-1973 as
an annual expense was a write-off of
the cost of an asset over the asset’s
life which could not be recovered as

business income upon the saie of
the asset in 1974. The Commission
also ruled that the gain from the sale
of taxpayer's apartment building
does not constitute “net business
income’” within the intent and mean-
ing of section 71.06 of the Wiscon-
sin Statutes and cannot be offset by
net business losses from prior years.

The taxpayer has not appealed this
decision.

Joseph J. Puta vs. Wisconsin De-
partment of Revenue {Wisconsin
Tax Appeals Commission, October
21, 1880). The sole issue in this
case is whether or not the taxpayer
properly filed a Wisconsin individual
income tax return for the year 1977
without reporting his income on said
return and by writing in the words
*“Object - 5th Amendment’” and
signing said return as “Object - 5th
Amendment’’.

The taxpayer did not introduce any
testimony or evidence as to his in-
come for the year 1877 and refused
to answer the department's ques-
tions as to his income.

The Commission stated that the de-
partment’s estimated assessment of
taxes in the amount of $1,665.00 is
presumptively correct and that the
burden of proot is on the taxpayer to
offer credible testimony and evi-
dence on his behalf. It ruled the tax-
payer failed to prove his claim.

The taxpayer has not appealed this
decision.

Steven R. Shumaker and Karen L.
Shumaker vs. Wisconsin Depart-
ment of Revenue (Wisconsin Tax
Appeals Commission, September
11, 1980) . During the period Janu-
ary 1, 1977 through August 1, 1977,
Steven R. Shumaker and Karen L.
Shumaker were residents of La
Crosse, Wisconsin. Taxpayers
moved to Ohio where they became
domiciled and which they claimed
as their new residence after August
1, 1977.

in 1977 they sold their Wisconsin
home, realizing a gain from the sale,
and during 1977 purchased a re-
placement residence in a state other
than Wisconsin (Ohio) . Taxpayers
also deducted their moving ex-
penses incurred in moving from Wis-
consin to Ohio,

The department assessed the 1977
gain on the sale of the Wisconsin
residence, since the replacement

residence was not located in Wis-
consin. Also, moving expenses in-
curred to move from Wisconsin were
disallowed.

Taxpayers contended these adjust-
ments were in violation of the Wis-
consin statutes, in violation of the
Constitution of the State of Wiscon-
sin, in violation of a person’s rights
under the Fourteenth Amendment
to the Constitution of the United
States and in violation of Article 1,
Section 8, and Article IV, Section 2
of the Constitution of the United
States.

The Commission concluded that
{1} the gain on a sale of real estate
located in Wisconsin in 1977 as as-
sessed was proper, and (2) the
moving expenses incurred by the
taxpayers in moving from the State
of Wisconsin to another state are
not deductible. The Commission in-
dicated it does not have the author-
ity to rule on questions of constitu-
tionality, said power being retained
by courts of record in the State of
Wisconsin.

The taxpayers have not appealed
this decision.

Howard U. Taylor, Margaret T.
Taylor,Wayne Thomas Feyereisen,
Frances C. Feyereisen, James W.
McCarville, Karen Beth Mc-
Carville, Michael E. Fairfield, and
Donna J. Fairfield vs. Dennis J.
Conta, Individually and as Former
Secretary of the Wisconsin De-
partment of Revenue, and Mark E.
Musolf, Individually and as Former
Secretary of the Wisconsin De-
partment of Revenue ({Dane
County Circuit Court, October 21,
1980) . Taxpayers commenced this
action on June 8, 1977 seeking de-
claratory judgment as to their Wis-
consin income tax liability. On De-
cember 8, 1977, Judge Michael
Torphy, to whom this case was then
assigned, denied the department’s
motion to dismiss, ruling that this ac-
tion was appropriate for declaratory
judgment.

Subsequently, taxpayers filed a mo-
tion for summary judgment. In fur-
therance of that motion, both par-
ties submitted a stipulation of facts.
Those facts were repeated by tax-
payers in their brief. The following
summary of the facts is taken largely
from that brief.

The eight taxpavers, (four
couples}, all resided in Wisconsin
for varying pericds of time prior to
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calendar vear 1976. Each couple
owned the home in which they re-
sided. In 19786, alt male taxpayers
were relocated by their respective
employers to a location outside of
Wisconsin. All taxpayers sold their
homes in Wisconsin in 1976 and
purchased new homes in the cities in
which they resettled.

Each couple sold their Wisconsin
residence at a gain. In ail cases, all
or substantially al! of the realized
gain was used to make the down-
payment on the new residence or
applied on the indebtedness owed
on the new residence.

Under the federal income tax law,
the gain on the sale of a taxpayer’s
principal residence is deferred from
income taxation if certain conditions
are met. In such case, the federal
statutes require that the basis of the
new residence be reduced by the
amount of the nonrecognized gain
so that, presumably, the gain will be
carried forward and be reflected
when and if the new residence is
sold, (unless again deferred or for-
given under this or other code
sections) .

All taxpayers in this matter qualified
for nonrecognition of their respec-
tive gain under section 1034 of the
Internal Revenue Code of 1954, As
a consequence, ali taxpayers pre-
pared and filed Form 2119 with their
1976 federal income tax returns,
which form is required for the impie-
mentation of section 1034 (a} .

Since all taxpayers were residents of
Wisconsin for part of 1976, ali were
.required to fite and did file Wisconsin
income tax returns for 1976. All dis-
closed on their respective Wisconsin
income tax returns for 1976 the
amount of the gain realized on the
sale of their respective Wisconsin
residences.

However, while the Wisconsin in-
come taxation scheme is largely fed-
eralized, in the sense that it has
adopted by reterence most of the
personal income and tax definitions,
and permits most of the personal
deductions and exemptions from in-
come found in the Internal Revenug
Code of 1954, including the nonrec-
ogniticn of gain provision (sec.
1034 (a)) quoted above, the stat-
utes make several significant depar-
tures from the federal law. Among
these distinctions is one that has
given rise to this action for declara~
tory relief. Specifically, Wisconsin

accords its continuing residents the
nonrecognition treatment of gain on
the sale of a principal residence as
provided for in section 1034 (a}.
That is, if a homeowning resident
sells his or her principai residence
for a gain, relocates within the
boundaries of the State of Wiscon-
sin, buys a new principal residence
and otherwise qualifies under sec-
tion 1034, he or she is permitted to
defer that realized gain. However, if
the home-owning resident happens
to relocate beyond the boundaries
of the State of Wisconsin, and would
otherwise qualify for nonrecognition
treatment under section 1034 (a),
Wis. Stats. Sec. 71.05(1) (a)5
(1975) requires that taxpayer fo in-
clude in his or her Wisconsin income
tor that year, the:

“Gain on the sale or exchange of
a principal residence, excluded
under section 1034 (a) of the in-
ternal revenue code if the ‘new
residence’ referred to therein is
located cutside this state.”

Based on the above-quoted Wis-
consin statute section, all taxpayers
in this matter were assessed addi-
tional taxes for 1976, because none
included their respective realized
gains in their Wisconsin income for
1976. '

In addition to the gain on the sale of
their principal residences, at least
some of the taxpayers also chose to
deduct from their federal gross in-
come, moving expenses incurred in
their moves to their new homes in
1976. Such deductions are permit-
ted by the federal law.

As in the case of the treatment of
the gain on the sale of a principal
residence, Wisconsin permits such
moving expense deducttons for relo-
cating Wisconsin residents, but only
if they remain in the state. Thus, Wis.
Stats. Sec. 71.05(1) {a) 7 (1875}
provides that the following must be
added back to federal adjusted
gross income in order to arrive at a
taxpayer's Wisconsin taxable in-
come: “*Moving expenses incurred
to move trom the state.”

Taxpayers Howard Taylor and
Michael Fairfield deducted their
1976 moving expenses, As a result,
both were assessed additional taxes
for 1976. The reason for the assess-
ment was the fact that the taxpayers
moved from the State of Wisconsin.

The issues before the Court were
(1) whether s, 71.05 (1) {a) 5, Wis.

Stats., which allows Wisconsin res-
idents who sell their principal resi-
dence, reiocate within Wisconsin,
and otherwise qualify under LR.C.
section 1034 1o defer recognition of
the gain realized on the sale, while
denying this deferral right to taxpay-
ers who relocate outside the state,
violates the privileges and immuni-
ties clauses (s. 2, Article IV ands. 1,
14th Amendment) of the U.S. Con-
stitutiqn, and {2) whether s.
71.06 (1) {a) 7, Wis. Stats., which
allows a deduction for moving ex-
penses for Wisconsin residents who
relocate for employment purposes
within the state but denies a similar
deduction when the taxpayer relo-
cates outside the state, violates the
same privileges and immunities
clauses.

The Court concluded that neither
s. 71.05 (1) (a)5 nors. 71.05 (1)
(a) 7, Wis. Stats., violates the privi-
leges and immunities clauses of the
U.S. Constitution and the motion for
summary judgment was denied.

The taxpayer has appealed this de-
cision to the Court of Appeals.

Peter Y. Taylor, Jr., and the Peter
Y. Taylor, Jr. Family Estate (A
Trust), Et. Al. vs. Wisgonsin De-
partment of Revenue (Supreme
Court of the United States, June 2,
1980) . This is an appeal of a Wis-
consin Supreme Court order that
denied taxpayers’ petition to appeal
the decision of the Wisconsin Court
of Appeals which affirmed a judg-
ment of the Milwaukee County Cir-
cuit Court denying a transfer of tax
burden on compensation earned by
taxpayers individually to a Family
Trust.

Each of the taxpayers had created a
“Family Trust™”, also known as an
eguity or constitutionai trust, and
conveyed to same various items of
real estate and/or personal prop-
erty and the right to all income they
received. In return each taxpayer re-
ceived all the beneficial ownership of
his or her family trust, including the
right to designate all owners of ben-

- eficial interest.

Income earned by the taxpayers
and transferred to their respective
trusts was used by the trusts to pay
the personal deductible and non-de-
ductible living expenses of the tax-
pavers and their families. Each tax-
payer also served as manager of his
or her trust, and any monies left over
after payment of the living expenses
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were paid to the taxpayer tor ser-
vices allegedly rendered in said ca-
pacity or to his or her designate. The
taxpayers retained complete control
over their income and/or assets ai-
ter creation of the family trust
involved.

The Court of Appeals conciuded
that the taxpayers could not transfer
the tax burden on compensation
which they earned to a family trust
by transfer and assignment of their
earned income for lifetime services
to the family trust.

The Wisconsin Suprerne Court sub-
sequently denied the taxpayer's pe-
tition for review of the Court of Ap-
peals decision and the taxpayers
appealed 1o the Supreme Court of
the United States.

The U.S. Supreme Court dismissed
this appeal for want of jurisdiction.

Erwin J. Thoenes vs. Wisconsin
Department of Revenue (Wiscon-
sin Court of Appeals, September 25,
1980) . This is an appeal of a Circuit
Court of Milwaukee County judg-
ment which affirmed a Wisconsin
Tax Appeals Commission decision
that denied a shifting of tax burden
from the taxpayer to a family trust,
(A summary of the Gircuit Court’s
decision is in WTB #19.)

The issue on appeal was whether
taxpayer can transfer his tax burden
on income earned by real estate
transferred to a “‘Family”, constitu-
tional or equity trust, effective con-
trol over which was retained by him.
The Court of Appeals concluded he
cannot. Although income was not
expressly assigned to the trusts by
the taxpayer, the facts support the
findings that income attributed to
the trusts during the taxable years in
question, 1972 and 1973, was in
fact income earned by the taxpayer
which should have been reported as
such.

The Wisconsin Court of Appeals af-
firmed the Circuit Court judgment.

The taxpayer has not appealed this
decision.

Union Prescription Centers, Inc.
vs. Wisconsin Department of Rev-
enue {Wisconsin Tax Appeals
Commission, September 8, 1980).
Union Prescription Centers, Inc. was
a Delaware corporation doing busi-
ness in Wisconsin, subject to the
franchise tax provisions of Chapter
71, Wis. Stats. For the taxable years

ending May 31, 1971 to May 31,
1975 the department issued an as-
sessment of franchise tax and inter-
est for income from the sale of
franchises and from payments
based on 4% of the franchisees’
gross receipts. The taxpayer con-
tended that this income was alloca-
ble to the taxpayer's state of resi-
dence {(Delaware) and not subject
to the Wisconsin franchise tax.

PBuring the years involved, the tax-
payer engaged in 2 types of busi-
ness operations in Wisconsin: (1)
selling franchises for retail drug
stores, and (2) managing or assist-
ing in managing franchised retail
drug stores. Taxpayer's business
activities included locating potential
franchisees and helping the fran-
chisee begin operations. Such help
has included loaning money to fran-
chisees to assist their starting busi-
ness. In taxable year 1974, taxpayer
acquired and ran a store in Wiscon-
sin Rapids for a portion of the tax-
able year and had income from that
operation. Taxpayer also purchased
prescription drugs in large guantities
from manufacturers, stocked the
drugs in its Milwaukee warehouse,
and sold the drugs to franchisees at
cost plus 4% (to cover the opera-
tions of the warehouse); this al-
lowed the relatively small franchis-
ees the benefit of mass purchasing.
Beginning January 1872, taxpayer
continued this service but discontin-
ued maintaining its warehouse; at
that time, it arranged mass purchas-
ing from major wholesalers and
manufacturers which agreed to ship
directly to franchisees.

During the years involved, the tax-
payer assisted franchisees as fol-
lows: obtaining prescription drugs at
volume discount rates; choosing the
location for the pharmacy; ordering,
stocking and displaying products;
developing proper labor organiza-
tion and community contacts, pro-
viding financial and accounting ser-
vices; and assisting in promotion
and advertising.

A franchisee had 2 obligations to the
taxpayer. First, a franchisee was re-
quired to pay a one-time franchise
fee. This fee entitled a franchisee to
use the name "‘Union Prescription
Center"”. 1o benefit from the goodwill
attached to the name, to benefit
trom taxpayer's close relationship
with labor union organizations, and
to purchase from taxpayer prescrip-
tion drugs at beneficiat rates. Sec-

ondly, after a franchisee began op-
erating, it was required to pay the
taxpayer 4% of its gross receipts.

During the taxable years ending May
31, 1971 to 1973, taxpayer received
one-time franchise fees and the con-
tinuing 4% payments of
$1,910,207.70. Taxpayer con-
tended that under the statutes, the
amounts are allocable to the tax-
payer's state of residence (Dela-
ware) and are not subject to the
Wisconsin franchise tax.

On its Wisconsin franchise tax re-
turns for the taxable years ending
May 31, 1971 to 1973, taxpayer
listed the income identified above in
its total gross receipts from all
sources and subtracted it, claiming
it was not subject to Wisconsin’s
franchise tax. The taxpayer also
claimed that the department's as-
sessment for taxable years ending
May 31, 1871 and 1972 was fore-
closed by the 4-year statute of limi-
tations and is not permitted under
the B-year statute of limitations. The
department contended that the as-
sessment is allowable under the 6-
year statute of limitations.

On the 1971 and 1972 Wisconsin
tax returns filed, the taxpayer did
not include franchise payments re-
ceived during 1971 and 1972 tax-
able years. Nor did the Wisconsin
total income reported contain at
least 75% of taxpayer's “net in-
come properly assessable™.

The siatutes involved were s.
71.07 (1), 1969 Wis. Stats. and
71.11{21) (bm) and (g), 18975
Wis, Stats., which read in part:

“71.07 (1) For the purposes of
taxation income or loss from bus-
iness, not requiring apportion-
ment under sub. (2), (3) or (5),
shall follow the situs of the busi-
ness from which derived . . . All
other income or loss, including
royalties from patents, income or
loss derived from land contracts,
mortgages, stocks, bonds and
securities or from the sale of simi-
lar intangible personal property,
shall foliow the residence of the
recipient, except as provided in s.
7107(7y . . .”

“71.11(21) Additional Assess-
ments, When Permitted.

{bm) With respect t0o assess-
ments of income received in the
calendar year 1954 or corre-
sponding fiscal year, and in sub-
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sequent years, such notice shall
be given within 4 years of the
date the income tax or franchise
tax return was fiied.

(g) Notwithstanding any other
limitations expressed in this
chapter, an assessment or refund
may be made: 1. If notice of as-
sessment is given within 6 years
after a return was filed, if the tax-
pavyer reported for taxation on his
or her return less than 75 % of the
net income properly assessable,
except that no assessment of ad-
ditional income may be made
under this paragraph for any year
beyond the period specified in
par. (bm) uniess the aggregate
of the taxes on the additional in-
come of such year is in excess of
$100." {emphasis added)

The issues invoived are as follows: Is
the income received by the taxpayer
from the sale of franchises and from
payments based on 4% of a fran-
chisee’s gross receipts “‘income, . .
from business™ and subiject to Wis-
consin's franchise tax or “other in-
come” and not subject to Wiscon-
sin's franchise tax?

Are the assessments of franchise
tax for taxable years ending May 31,
1971 and 1972 barred by the 4-year
statute of limitations under s.
71.11{271) (bm} or are the assess-
ments allowable under s.
71.11(21}) {g}. Wis. Stats.?

The Tax Appeals Commissicn ruled
that the taxpayer's income received
in taxable years ending May 31,
1971 to 1973 from the sale of
franchises and from payments
based on 4% of a franchisee’s
gross receipts constitutes ‘'income
. . . from business’’ under s.
71.07 (1), Wis, Stats., and is sub-
ject to Wisconsin's franchise tax.
Also, the taxpayer’s assessments of
tranchise tax for taxabie years end-
ing May 31, 1971 and 1972 are
barred by the 4-year statute of limi-
tations under s. 71.11(21} (bm),
Wis. Stats., but are not barred under
the B-year statute of limitations
under s. 71.11(21) (g) , Wis. Stats.

The taxpayer has not appealed this
decision.

WTMJ, In¢c. and Newspapers, Inc.
vs. Wisconsin Department of Rev-
aenue (Wisconsin Tax Appeals
Commission, Qctober 23, 1980).
The sole issue relates to whether or
not it was correct for the department
to impose on taxpayers the addition

to the tax and delinquent interest for
taxable year 1973. The taxpayers,
WTM.J, Inc. and Newspapers, Inc.,
were Wisconsin corporations, wholly
owned by The Journal Company.

Neither taxpayer filed a declaration
of estimated tax nor paid any esti-
mated tax during 1973. instead, The
Miiwaukee Journal, the parent cor-
poration of each taxpayer, filed its
own declarations and paid its own
estimated taxes in a large enough
amount to cover the taxes estimated
to be due of The Journai Company
and of the taxpayers. Taxpayers
contend that the declarations filed
and estimated taxes paid by their
parent corporation satisfy the re-
guirements and liabilities of the tax-
payers. They contend that the intent
of 5. 71.22, Wis. Stats., is to assure
timely payment of taxes owing and
that this intent was satisfied and met
by the parent corporation.

The Commission ruled that each
taxpayer was required to file its own
timely declarations of estimated tax
and pay each installment on the due
date. It concluded that the assess-
ments for additions 1o the tax were
cerrect and the department was
correct in assessing each taxpayer
delinquent interest for failure to
timely pay estimated franchise taxes
in 1973. The Commission also
stated that the increased amount of
the parent corporation’'s estimated
tax payments did not excuse tax-
payers from the declaration and
payment requirements of the Wis-
consin statutes. .

The taxpayers have not appealed
this decision.

SALES/USE TAX

Donna Brewer vs. Wisconsin De-
pariment of Revenue (Wisconsin
Tax Appeals Commission Qral Decl-
sion of October 28, 1980) . The tax-
payer operated two separate busi-
nesses in Eagle River, a motel and a
tavern. The department issued the
taxpayer a seller’s perrnit for each
location under the same number,
but with a suffix “A"” on the permit
for the motel and a ‘B for the
tavern.

On June 17, 1979 the taxpayer
ceased business operations at both
the motel and the tavern and the
next day, June 18, surrendered both
seller’s permits 1o the department’s
local office. The taxpayer then soid
the business assets of the tavern on

June 20 and on the next day re-
opened the motel. Therefore, the
taxpayer ceased operating her
motel for 3 days during which she
sold her tavern and claimed the sale
of the tavern assets was an exempt
occasionai sale under ss. 77.51
(10) (a) and 77.54 (7), Wis.
Stats.

The department’'s contention was
that this was not an exempt occa-
sional sale because the sale was not
an “isolated and sporadic’ saie.
The taxpayer ¢cperated a motel busi-
ness continucusly except for the 3
day period. Since she intended to
continue to operate the motel at the
time she sold the tavern business as-
sets, the department’s position was
that she needed a seller's permit at
the time the tavern assets were sold.

The Wisconsin Tax Appeals Com-
mission found that at the time of the
sale of the tavern business assets
the taxpayer did not hoid and was
not required to hotd a seller’s permit.
Theretore, the sale was an exempt
occasional sale.

The department has appealed this
decision to Circuit Court.

Chicago Bridge & Iron Company
vs. Wisconsin Department of Rev-
enue (Wisconsin Tax Appeals
Commission Oral Decision of Sep-
tember 12, 1980). The issue in this
case is the measure of the tax in
computing the Wisconsin use tax on
items fabricated out-of-state that
are installed in Wisconsin. The use
tax is imposed under s. 77.53 (1),
Wis. Stats.

The taxpayer fabricates tanks and
vessels in lliinois which it used in
construction work in Wisconsin. The
taxpayer contended that it should
be taxed on the actual materials
brought into Wisconsin (average
cost of material times the weight of
the materials actually shipped into
Wisconsin) . The department com-
puted the tax based on the
purchase price of all the materials
purchased for use in fabricating
tanks and vessels which are to be in-
stalled in Wisconsin, including the
materials which end up as scrap in
the fabricating process, reduced by
the sales price of scrap subse-
quently sold.

Section 77.53 (1) speciiically pro-
vides that “‘an excise tax is hereby
levied and imposed on the storage,
use or other consumption in this
state of tangibie personal property
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., at the rate of 4% of the sales
price of the property . . . . " Sev-
eral words and phrases require defi-
nition; the first being the word
“‘'ugse’’, which is defined in s.
77.51{15) and (16), and the
phrase “'sales price” defined in s,
77.51(12), especially paragraph
{a) {intro).

In looking at s. 77.53 (1), the use
tax is imposed upon use in this state
of tangibie personal property mea-
sured by the sales price. The phrase
“in this state'” is important and
would favor the taxpayer’s argu-
ment, the Tax Appeals Commission
indicated.

Interpreting the phrase ‘‘sales
price'" ins. 77.53 (1) is also a prob-
lem. Applying the rule of interpreta-
tion that tax cannct be imposed
without clear and express language
for that purpose, it appeared to the
Commission that the phrase “sales
price”” as defined in s. 77.51(12)
can apply to the purchase by the
taxpayer of the tangible personal
property which it acquired in lllinois.
This is very general language and
under the very unigue circum-
stances of this case and different
circumstances, this very general lan-
guage of s. 77.561 (12) (a) can be
interpreted to apply to the purchase
by the taxpayer of its raw materials.

The Commission was concerned
- that the department’s interpretation
allowing a credit for scrap sold
against the measure of the tax is not
supported by clear statutory lan-
guage. The Commission referred to
the Wisconsin Supreme Court's de-
cision in the Moebius case, which
had been discussed and cited by the
taxpayer. The language in that case
reads "'Although the use and sales
taxes are complementary and sup-
plementary, the scope of the use tax
is not merely a function of the scope
of the sales tax. The two are sepa-
rate taxes.”” The Supreme Court
also said in this case that, *'If tangi-
ble property . . . is not stored, used
or otherwise consumed in this state
within the statutory meaning of
- those words, then no event taxable
under the use tax provisions has o¢-
curred, even if the sale of that prop-
erty or service in Wisconsin would
be taxable under Section
77.52 . . ."”, which the Commission
said "we all know to be the imposi-
tion of the sales tax’.

The Commission also was con-
cerned that a holding in favor of the

department might appear toresultin
an interpretation of the use tax
whereby Wisconsin's use tax could
possibly be perceived as applying to
uses and transactions occurring
outside the State of Wisconsin. In
this very unigue factual situation this
use took place in lllinois.

The Commission found that the
proper way for the taxpayer to de-
termine its use tax liability is based
on the price it paid for tangible per-
sonal property which it actually in-
corporated into the finished items
which it sold to Wisconsin users.
Therefore, the measure of the use
tax is based on the average cost of
the materiais beccoming a compo-
nent part of the tanks and vessels
shipped into Wisconsin times the
weight of the items actually shipped
into Wisconsin.

The department has not appealed
this decision.

H. Derksen & Sons Co., Inc. vs.
Wisconsin Department of Revenue
{(Wisconsin Tax Appeals Commis-
sion, September 8, 1980). In Sep-
tember 1976 the taxpayer
purchased cigarette and candy
vending machines and a one dollar
changing machine from Winchester
Vending Corp. at the time
Winchester went out of business. It
also purchased the Winchester
name and put the name
“Winchester Vending Corp., a divi-
sion of H. Derksen & Sons, Inc.” on
a calendar it distributed.

The department assessed sales tax
against the daxpayer as a successor
to Winchester and the assessment
consisted of two elements: (1) ad-
ditional sales tax in the amount of
$734.66 for the period December
1973 through September 1576
based on amended returns filed by
Winchester subsequent to the sale
of its vending machines to the tax-
payer; and (2) sales tax in an
amount of $1,4563.60 assessed on
the sale of Winchester's assets to
the taxpayer because Winchester
heid a selier's permit at the time of
the sale.

The department obtained a judg-
ment against Winchester for the
$734.66 liability but was unable to
collect this amount. The department
also entered into an installment
agreement with an officer of
Winchester and he made payments
of $350 to reduce the liability.

The Commission concluded that as
a successor of Winchester the tax-
payer was liable for the additional
sales tax of $734.66 from business
operations during the period De-
cember 1973 through September
1976, However, the taxpayer was
not liable as a successor for the
$1,453.60 due from Winchester's
saie of its assets to the taxpayer be-
cause Winchester could have sur-
rendered its seller’s permit at any
time on the day of the sale.

The department has appealed this
decision to Circuit Court.

Midcontinent Broadcasting Com-
pany of Wisconsin, Inc. vs. Wis-
consin Department of Revenue
{Wisconsin Supreme Court, Docket
78-203, September 30, 1980) . This
was an appeal from a decision of the
Court of Appeals holding that a sale
of broadcasting equipment by the
taxpayer who held a seller's permit
was an exempt ‘‘occasional sale”
underss. 77.54 (7) and 77.51 (10}
(a), Wis. Stats. {A report of the
Court of Appeals decision is found in
Wisconsin Tax Bulletin, Number
16.) The Supreme Court reversed
the Court of Appeals decision and
found the sale was taxable.

The taxpayer obtained a seller’s
permit to sell phonograph records
advertised on its two television sta-
tions. While it held the seller’s per-
mit, the taxpayer sold its tangible
and intangible business assets used
in operating its television broadcast-
ing stations. The Supreme Court
found the sale of the taxpayer’s bus-
iness assets was taxable because it
heid a seller’'s permit at the time of
the sale.

Milwaukee Brewers Baseball Club
vs. Wisconsin Department of Rev-
enue (Wisconsin Tax Appeals
Commission, October 27, 1980).
The issues in this case are whether a
person who has taxable admissions
is able to purchase tickets used to
conduct the business, and promo-
tional items transferred to certain
customers, without the imposition of
a sales or use tax.

The taxpayer is engaged in the own-
ership and operation of a profes-
sional baseball franchise known as
the Milwaukee Brewers, with the
principal office located at Milwaukee
County Stadium. The Milwaukee
Brewers are a member team of the
American League and play a home
and away schedule consisting of ap-
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proximately 162 games during the
baseball season. The baseball
games played in Wisconsin at Mil-
waukee County Stadium are re-
ferred to as ‘'home games™ and the
remaining games played outside
Wisconsin are “‘road games”. Dur-
ing the regular professional season
the taxpayer has 81 scheduled
home games and 81 scheduled road
games. In connection with its home
games, taxpayer sells admission
tickets on both a season ticket and
individual game basis.

For the audit period, the Department
of Revenue increased the taxpayer’s
use tax base by $95,274 which rep-
resented amounts paid by the tax-
payer to an out-of-state vendor for
the purchase of admission tickets.
The use tax base was also increased
by the amount of $172,331 repre-
senting amounts paid by the tax-
payer to out-of-state vendors for
purchases of basebail bats, jackets,
seat cushions, basebail helmets and
other promotional items. The pro-
motional items are transferred only
to customers in connection with the
purchase of paid admission tickets
to one of the taxpayer's home
games.

The Commission concluded that the
admission tickets do not constitute
taxable retail sales within the mean-
ing of s. 77.51(4), Wis, Stats., as
the cost of the admission tickets are
aiready charged sales tax in its price
ot admission. The promotional
items, such as baseball heimets,
seat cushions and jackets, which
are acquired by taxpayer for trans-
fer to its customers by buying an ad-
mission ticket for certain home
games, are acquired in transactions
and do not constitute separate retail
sales within the meaning of s.
77.51(4), Wis. Stats.

The department has appealed this
decision to Circuit Court.

William A. Mitchell vs. Wisconsin
Department of Revenue {Wiscon-
sin Tax Appeals Commission, Octo-
ber 21, 1980). The taxpayer was
doing business as Mitchell Vending
Company, a sole proprietorship,
with its principal office in Me-
nomonie Falls, Wisconsin,

The taxpayer was in the business of
providing coin-operated amusement
devices (for example, juke boxes,
pinball machines, pool tables, how-
ling games and other coin-operated
amusement devices) to business

gstablishments, such as bowiing al-
leys, bars and restaurants. The tax-
payer agreed with the owners of the
business establishments that in ex-
change for the privilege of locating
its equipment on their premises, the
owners would receive a percentage
of the gross receipts from the equip-
ment. The percentages varied be-
tween owners and types of business
premises and did not appear to have
an established pattern. There was
no testimony or evidence that any of
the gross receipts splitting arrange-
ments were done by written agree-
ment; testimony implied that the ar-
rangements were verbally agreed to.
The company collected the receipts
from its equipment, divided the re-
ceipts with the owners of the busi-
ness premises, and was responsible
for the equipment's maintenance
and repair.

For taxable year 1974, the taxpayer
filed sales tax returns, declaring
$80,468.50 as his measure of tax
and $3,218.74 as his gross sales
tax, ali resuiting from receipts from
the coin-operated amusement
equipment. The taxpayer credited
against the gross tax from receipts
the amount of sales or use tax he
paid on his purchase of equipment.
The department disallowed this
credit.

The taxpayer did not file a timely
sales or use tax return for 1975. The
department determined that the tax-
payer's taxable gross receipts from
his equipment were $68,698.11 in
1975, resulting in $2,747.82 gross
tax. Taxpayer claimed as a credit
against this gross tax the sales or
use tax which he paid when he
purchased coin-operated equip-
ment for the business. The depart-
ment disallowed the credit and as-
serted the negligence penalty under
s. 77.60 (4) , Wis. Stats., for the tax-
payer’s negligent failure to file
timely.

On September 10, 1976, the tax-
payer terminated his business and
sold all his coin-operated amuse-
ment devices for $104,200 while he
held a seller’s permit, and he did not
collect or report sales tax on the
sale. The department assessed
gross tax of $4,168 on this sale, pius
interest. The taxpayer claimed the
transaction constituted an exempt
occasional sale under s. 77.54 (7),
Wis. Stats.

The taxpayer testified that he merely
ran his business and left all tax ac-

counting, preparation and filing up
to his accountant; that he signed
any tax documents prepared by his
accountant; and that he did not re-
call whether or not he signed or filed
returns for taxable year 1975, The
accountant testified that he believed
he filed sales tax returns for 1975,
but he really was not certain that he
did.

(a) Issue: Did the taxpayer prove
that his failure to file a timely 1975
sales tax return ““was due to reason-
abie cause and not due to negiect”
under s. 77.60 (4) , Wis. Stats.? De-
cision: No. The taxpayer did not
prove that his failure to file a timely
1875 sales tax return “‘was due to
reasonabie cause and not due to ne-
glect” under s. 77.60 (4}, Wis.
Stats. Both the taxpayer and his
practitioner did not demonstrate
failure due to reasonable cause.
Negligence of a practitioner is im-
puted to a taxpayer and, in this
case, the taxpayer's reliance on his
practitioner and the practitioner's
negligence in not filing does not ex-
cuse the taxpayer.

(b} Issue: Was the taxpayer’s
September 10, 1976 sale of his
coin-operated amusement devices
while he held a valid seller's permit
an occasional sale and exempt
under s. 77.54 (7) , Wis. Stats.? De-
cision: No. The taxpayer’s Septem-
ber 10, 1976 sale of the coin-oper-
ated amusement devices which he
used in his business, while he held a
seller's permit for that business, is
not an exempt occasional sale.

(c) Issue: Was the taxpayer a
lessor of the coin-operated amuse-
ment devices so that he would be el-
igible for a credit for sales taxes paid
on equipment purchases under s.
77.51 (11} (c} 5, Wis. Stats.? Deci-
sion: No, taxpayer was not a lessor
of coin-operated amusement de-
vices and, therefore, was not enti-
tled to the credit. Taxpayer
purchased tangible personal prop-
erty (the devices) then used the
property to provide a taxable ser-
vice. The Commission cited ss.
77.51(24) and 77.52 (2} (a) 2, Wis.
Stats., as authority for this decision.

The taxpayer has appealed this de-
cision to Circuit Court.

Gordon Obermann vs. Wisconsin
Department of Revenue (Wiscon-
sin Tax Appeals Commission Oral
Decision ot Qctober 28, 1980) . The
issue in this case was whether a per-
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son with 2 seller’s permits for 2 busi-
nesses can surrender both permits,
and then sell one business as an ex-
empt occasional sale, when he
knows the other business will be re-
opened in several days.

The taxpayer operated 2 separate
businesses, the Rest Weil Resort
and the Eagle River Appliance Cen-
ter. Each business had a selier's per-
mit. On April 26, 1979 the taxpayer
ceased business operations all day
at both locations, and at 5:45 p.m.
the taxpayer surrendered both his
seller's permits to a representative
of the department. On April 27 the
business assets of the Rest Well Re-
sort were sold. Then on May 1 the
department reactivated the seller's
permit of the Eagle River Appliance
Center, and on May 3, 1979 the Ap-
pliance Center again opened its
doors for the sale of appliances.

The department’s position was that
the sale of the resort was not an ex-
empt cccasional sale, because dur-
ing this entire period the taxpayer
was required to hold a seller's permit
for the operation of its appliance
business. However, the Commission
ruied in favor of the taxpayer and
found that the sale of the resort was
an exempt occasional sale under s.
77.51(10) (a) and s. 77.54(7),
Wis. Stats.

The department has appealed the
decision.

Dennis R. Olkwitz vs. Wisconsin
Department of Revenue (Wiscon-
sin Tax Appeals Commission, Au-
gust 13, 1980). Taxpayer, Dennis
R. Oikwitz, was the president of
Comuniceon Corp., from 1973 to
1875 when the corporation filed for
bankruptcy. During that period,
Comunicon incurred a sales tax de-
linquency in the total amount of
$978.78 plus interest. On July 31,
1978, the Department of Revenue
issued an assessment against tax-
payer, as an officer of Comunicon
Corp., under s, 77.60(9), Wis,
Stats., providing for personal liability
of any officer or employee meeting
requirernents of that section.

Taxpayer did not dispute his liability
as an officer of Comunicon for the
sales tax at issue but challenged the
imposition of interest on said as-
sessment. Taxpayer contended that
the department was aware in 1975
of Comunicon's sales tax #iability
and bankruptcy but failed to assess
him personally at that time, waiting

until August 10, 1978, nearly three
years later, to issUe an assessment,
Taxpayer contends that the depart-
ment by this delay, unnecessarily
ran up interest on the assessment at
issue.

Prior to filing bankruptey, taxpayer,
as officer of Comunicon, had filed
sales tax returns timely but didn't al-
ways pay on time, and taxpayer and
the department had worked out a
payment plan whereby a represent-
ative of department collected delin-
guent taxes at reguiar intervals.

The Commission concluded that s.
77.680(9), Wis. Stats., expressly
provides that statutory time limita-
tions imposed for sales tax assess-
ments do not apply in cases of of-
ficer liability. Theretore, the
department was within its statutory
authority in making the assessment.
Also, the imposition of interest is
mandatory under s. 77.60, Wis.
Stats., and the Commission stated it
lacked authority 1o overrule the de-
partment’s imposition of interest.

The taxpayer has not appealed this
decision.

Peck Meat Packing Corporation
vs. Wisconsin Department of Rev-
enue (Wisconsin Tax Appeals
Commission, August 13, 1380).
Taxpayer was a Wisconsin corpora-
tion with its principal place of busi-
ness in Milwaukee, Wisconsin. The
Department of Revenue maintained
that taxpayer's activities did not
constitute ‘manufacturing’’ under s,
77.51(27), Wis. Stats. Taxpayer
contended that its activities con-
sisted of "manufacturing’’ under this
statute's definition for purposes of
the sales and use tax exemption
under s. 77.54 (8) (a) for machines,
specific processing equipment and
replacement parts therefor.

During the period involved herein,
taxpayer’s principal business activ-
ity was '‘deboning’’ cow beef car-
casses by separating the carcasses
into several boneless cuts of beef, all
according to customer specifica-
tions. The beef was removed from
carcasses and had bones, muscles
and fat removed to make it suitabie
for further processing by other man-
ufacturers, such as sausage rakers,
hamburger makers, chili makers,
chopped, molded, and frozen sieak
makers, and large restaurant com-
missaries. Sales were made {0
wholesalers, not retailers, at loca-
tions throughout the United States

and abroad. The bones were sold
for further processing, either 10 ren-
derers or soup makers. The inedibie
product was sold to renderers or to
others to make chemicals.

A substantial portion of the cow car-
casses was furnished to taxpayer’s
Milwaukee boning plant by either
wholly-owned siaughterhouse sub-
sidiaries or by taxpayer itself which
purchased the cows and staugh-
tered them at its Michigan slaughter-
house facility.

The deboning process conducted at
the Milwaukee facility involved the
following steps: slaughtered cow
carcasses, which had no commer-
cial use at that time, were delivered
to the facility; the carcasses came
into the facitity under the supervision
of federal inspectors where they
were cut into quarters and placed in
coolers; quarters of like kind and
physical quality reguired to fili spe-
cial orders were assembled and sent
down a moving table top where bon-
ers deboned the meat; front
quarters were then broken down
into primal cuts (such as chuck, rib,
naval and shank) which are then
deboned and trimmed to mest a
customer’s specifications; as bones
and other nonedible materials are
removed from meat, they are placed
on a separate conveyor system for
removal; the physical content ot
boneless meat is regulated during
the boning and trimming process
and an in-plant laboratory chemi-
cally analyzes each lpad sold; bone-
less meat is sorted and trimmed by
people according to orders and
packed to customer specification;
some boneless meat is sold fresh
and some stored in taxpayer's freez-
ers or outside freezers; boneless
beef is boxed in containers ranging
from 5 Ib, boxes to 2,000 Ib. con-
tainers; taxpayer’s refrigerated
trucks often ship boneless beef to
customers.

Taxpayer's factory personnel who
work in meat deboning are referred
to as ‘‘boners’” and ‘‘trimmers’.
They are highly skilled, require a
training period varying from 2
months for trimmers to one year for
some boners, and are highly com-
pensated for their work.

The entire operation is under the su-
pervision 'of the U.S. Department of
Agriculture (**USDA’"), which
monitors and regulates every aspect
of the operation. For example, the
USDA inspects the carcasses which
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enter the facility, inspects the meat
at various stages of processing, and
approves and stamps the finished
product that leaves the facility ac-
cording to U.S. government specifi-
cations. Taxpayer can only use ma-
chinery and equipment which is
USDA approved. Taxpayer uses
machinery in its processes, inciud-
ing electric band saws, conveyor
systems and a skinning machine.

Taxpayetr's processes produce a
new article with a different form, dif-
ferent use and different name. The
live cattle and carcasses which tax-
payer starts with are broken down
into boneless beef of various sizes,
qualities and physical characteris-
tics, many of which are prescribed
by taxpayer's customers. The use of
the boneless beef is entirely different
from the use of the carcasses (ex.,
carcasses have no use in their origi-
nai form other than to be subjected
to taxpayer’'s processes; boneless
beef has many uses) . Before a car-
cass goes through taxpayer’s pro-
cesses, it is a “‘carcass’’; afterward,
each end preduct has its own trade
name, such as chuck, rib, navel,
shank, boneless rib, spencer roll,
rib-eye, inside muscle, clods, and
knuckles. Each finished product is
traded and priced in commerce
under its own name and trade
specification.

Taxpayer's processes are popularly
regarded as manufacturing by per-
sons familiar with the processes,
with manufacturing in general, and
with the industry in which taxpayer is
engaged. Expert witnesses testified
to this etfect.

The Commission concluded that
taxpayer was engaged in ""'manufac-
turing’” as the term is defined in s.
77.51(27), Wis. Stats., and is enti-
tled to the sales and use tax exemp-
tion under s. 77.54 (6) (a), Wis.
Stats,

The department has not appeated
this decision.

J. C. Penney Co., Inc. vs. Wiscon-
sin Department of Revenue (Wis-
consin Tax Appeais Commission,
November 6, 1980} . The appeal to
the Commission related to the De-
partment of Revenue's action on the
taxpayer’s two petitions for redeter-
mination of two assessments of
sales and use taxes for the periods
February 1, 1970 through January
31, 1975 and September 1, 1969
through January 31, 1970. During

this period J. C. Penney Co., Inc.,
was a Delaware corporation, and
had its principal place of business in
New York, New York, and was quali-
fied to conduct business in Wiscon-
sin and therefore was subject to the
sales and use tax provisions of
Chapter 77, Wis. Stats,

Taxpayer, J. C. Penney Co., Inc.,
has a large chain of department
stores in Wisconsin and is pringipally
engaged in the general merchandis-
ing business. Taxpayer conducts a
state-wide mail order business and
has J.C. Penney catalogs maiied
from Indiana to prospective custom-
ers throughout Wisconsin, Tax-
payer's catalogs are produced
outside of Wisconsin by R.R. Don-
nelley Company in Warsaw, Indiana.
The catalogs in question are
shipped from Indiana to designated
addresses, free of charge, through-
out Wisconsin in accordance with
address labels prepared in advance
and piaced on said cataiogs in Indi-
ana. Taxpayer uses additionai meth-
ods of distributing its catalogs to
residents of Wisconsin by distribut-
ing said catalogs to independent
contractors or through its depart-
ment stores located in Wisconsin.

J. C. Penney Co., Inc., by the use of
its catalog system, transacts busi-
ness with nonresidents who direct
Penney’s to ship purchased goods
to a designated address in Wiscon-
sin. Taxpayer will collect a use tax
from the out-of-state purchaser
when the Wisconsin user has the
same last name as the purchaser
and will remit the tax to Wisconsin.
But taxpayer considers an out-of-
state nonresident purchaser whose
last name is different from the per-
son receiving the purchased mer-
chandise in Wisconsin to be making
a gift and does not impose a sales
tax on said merchandise.

Taxpayaer, in order to promote sales
in its general merchandising stores
throughout the United States, ad-
vertises through various media in-
cluding newspapers. Taxpayer had
printed for its use various advertising
supplements for insertion in various
newspapers located in Wisconsin,
Said supplements were produced
by an independent contractor, R. A.
Ramberg, located in Minnesota. The
printer, R. A. Ramberg, arranged for
shipment of these “advertising sup-
plements’ to be included in certain
Wisconsin newspapers, as an adver-
tising supplement, with a small

amount of supplements being sent
to the taxpayer's department stores
in Wisconsin,

The Department of Revenue con-
tended that the catalogs, out-of-
state purchases and advertising
supplements were taxable. The tax-
payer contended that Wisconsin
cannot tax these items.

The Commission conciuded that J.
C. Penney Co., inc. catalogs
shipped from Indiana to its prospec-
tive customers in Wisconsin are not
taxable within the intent and mean-
ing of the sales and use tax provi-
sions of 5. 77.53 (1), Wis.Stats. The
Commission also concluded that the
sales and use tax provisions of s.
77.62 (1) do not contemplate the
imposition of a sales tax on mer-
chandise purchased through the
taxpayer's catalog by nonresident
out-of-state customers for shipment
to Wisconsin residents. Finaily, the
Commission concluded that the ad-
vertising supplements printed on be-
half of the taxpayer for insertion into
designated Wisconsin newspapers
are exempt under s. 77.54 (15) .

The Department of Revenue has ap-
pealed this decision to Circuit Court.

James Peterson Sons, inc., Et. Al
vs. Wisconsin Department of Rev-
enue (Circuit Court of Taylor
County, July 25, 1980) . This was an
appeal from the January 18, 1979
decision of the Wiscaonsin Tax Ap-
peals Commission. The question in
this case is whether the furnishing of
trucks by a partnership and sole
proprietor to James Peterson Sons,
Inc. and others were taxable leases
of trucks or nontaxable hauling
operations,

The stipulated facts essential to the
appeal are found in paragraphs 10,
11, 12 and 13 of the Stipulation, as
follows:

*10. The partnership and sole
proprietorship both own trucks,
and both have LC authorities to
haul certain products within a
specified area. The corporation is
a contractor and its principal bus-
iness is in road construction.”

“11. Quite often the corporation
is in need of the use of a vehicle
for the hauling of products used
in their road construction activity.
The corpoeration would then make
arrangements for the utilization of
the partnership’s trucks, as well
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as the trucks of the sole
proprietorship.”

**12. Neither the partnership. nor
the sole proprietorship furnish the
drivers. The drivers are the em-
ployees of the corporation.”

*13. There are instances in which
the partnership and sole proprie-
torship charge still other parties
for the use of these vehicles, and
in those situations the corpora-
tion again furnishes the driver,
but the corporation is paid by the
partnership for the driver’s
wages, and the other party in turn
pays the partnership one pay-
ment which inciudes the charge
for the driver.”

Section 77.52 (1), Wis. Stats., im-
poses a tax on the gross receipts
from the sale, lease or rental of tan-
gible personal property as the term
lease is defined in s. 77.51 (23},
Wis. Stats., to include *‘rental, hire
and license’". No further definition is
provided in Chapter 77, nor are any
examples or guidelines given.

The Court indicated that in the law, a
lease of tangible perscnal property
usually means a contract by which
one owning such property grants to
another the right to possess, use
and enjoy it for a specified period of
time in exchange for a periodic pay-
ment of a stipulated price or
amount, referred to as rent.

Given the stipulated set of facts, it
appears clear that the partnership
and the sole proprietorship furnish
trucks for the use of the corporation
and in turn are compensated for
such use (Stipulations 10-12) . Fur-
ther, it was stipulated that, on occa-
sion, the partnership and sole pro-
prietorship furnish for compensation
trucks to still other parties (Stipula-
tion 13).

In comparing these facts with the
apptlicable statute, s. 77.52 (1),
Wis. Stats., and the obvious, ordi-
nary, and accepted meaning of the
term “lease’’, the Court said the ac-
tivities in question appear to fall
clearly within the statute and thus
would be taxable.

The taxpayer argued that the stat-
ute is essentially defective in that no
specific definition of a truck-type
iease is provided, and based upon
this alleged omission, reviewed the
motor vehicle code and the defini-
tions included therein. The Court
found that the Legislature in enact-

ing statutes of this nature is not re-
guired to list or itemize every possi-
ble specific ocbject of taxation, nor to
otherwise specifically define the pa-
rameters of each and every taxing
enterprise. The alleged failure of s.
77.52 (1), Wis. Stats,, to further de-
fine “'lease” or its application to mo-
tor vehicle leasing arrangements is
net fatal, This is particularly so when
the term “lease’ has a common and
well understood meaning amongst
the general populace.

Therefore, the Court found that the
statute is legally sufficient for the
purposes of imposing a tax on teas-
ing operations, including motor vehi-
cle leasing operations.

The taxpayer claimed that the situa-
tion is muddied, however, by the in-
terjection of Wis. Adm. Code Tax
11.29 (4) {c) which provides:

"“Charges for the rental of motor
trucks shall be taxable. However,
if-drivers are provided by the
truck's owner to operate the
trucks and the Public Service
Commission and the Department
of Transportation’s Division of
Motor Vehicles consider the ar-
rangement a transportation ser-
vice under statute or under rules
adopted by either or both of
those state agencies, the charges
shall not be taxable.”

This administrative regutation ap-
pears to follow the provisions of s.
194.01(15), Wis. Stats., which
states:

'*. . . The lease or rental of a
motor vehicle to a perscon for
transportation of the person’s
property which lease or rental di-
recily or indirectly includes the
lessor’s services as a driver shall
be presumed to be transportation
for hire and not private carriage,
except under arrangements ap-
proved by the commissicn and
the department . . .”

The taxpayer claimed that under
this provision its common carrier
services are not “leases’”. By impli-
cation they are not taxable under
the sales tax statutes. However, the
Court found there was a flaw in this
argument because neither the Leg-
islature nor the Department of
Transportation, nor the Public Ser-
vice Commission have determined
that such transportation services are
or are not leases. What has been de-
termined, and codified is that for
regulatory purposes when a driver is

supplied by the lessor the service is
a transportation service and regu-
lated as a common carrier rather
than as a private carrier. According
to Ch. 194, the service is still desig-
nated and considered to be a leas-
ing arrangement, but for motor vehi-
cle regulatory purposes, when a
driver is provided it falls under the
purview of the common carrier regu-
lations and not private carriage.

The Court indicated the administra-
tive decision codified in Wis. Adm.
Code rule Tax 11.29{4) (c) is
based ons. 194.01 (15), Wis. Stats.
The administrative code section cre-
ates a distinction between transpor-
tation services in which a driver is
provided and those in which a driver
is not provided. The former is not
subject to sales tax while the latter
is. Such a distinction does not by its
existence create an ambiguity. Fur-
ther, the distinction appears to have
a rational basis.

When a driver is furnished more than
mere ‘‘tangible personal property”
is being furnished—a human being
is also being furnished. Although
there can be instances in which a
human being can be ‘‘rented"’, such
an arrangement seems more in the
nature of a “*hiring’’ than a rental. No
such distinction occurs when the
only item being rented is a piece of
mechanical equipment.

Secondly, the taxpayer’'s argument
about the degree of control over the
property being a determining factor
in a lease vs. nonlease question is
support for the propaosition that this
is a leasing situation. Certainly the
providing of a hurnan driver provides
the lessor with a greater degree of
control over the ultimate use and
care afforded equipment than when
such a driver is not provided. A
human driver, ultimatety responsible
to the lessor for his or her job, is
more likely to be concerned about
the continued welfare and well being
of the vehicles being used than
would a driver employed by the
lessee. The lessor’s driver would be
more inclined to ensure that the ve-
hicle is used in a manner commen-
surate with the interest of the em-
ployer and not in a manner adverse
to the best interests of the lessor.
When the vehicle is turned over to a
lessee without a driver the vehicle is
far more vulnerabile to being used in
a manner unknown or unforeseen by
the lessor.
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Finally, the effect of the administra-
tive regulation on this guestion is
misdirected. Even assuming that the
reguiation is scmehow illegal - which
the taxpayer has not contended - it
would not insulate the taxpayer from
the payment of sales taxes.

Based on the foregoing, the Court
finds that there is no ambiguity in the
taxing statutes and that the leasing
arrangement described in the stipu-
lated facts is taxabie under Chapter
77, Wis. Stats.

The taxpayer has not appealed this
decision to Circuit Court.

HOMESTEAD CREDIT

Kurt M. Stege vs. Wisconsin De-
partment of Revenue (Wisconsin
Tax Appeals Commission, Septem-
ber 16, 1980) . During the entire cal-
endar year 1977, taxpayer, Kurt M.
Stege, was a legal resident of Wis-
consin. Mr. Stege timely filed a Wis-
consin combined individual income
tax return for 1977 and attached a
1977 Wisconsin homestead credit
claim (Scheduie H) tc that return.
On his 1977 Wisconsin income tax
return, Mr. Stege reported net tax-
able income of $0 and showed
$18.52 of Wisconsin tax withheld
from his wages for 1977. The tax-
payer claimed a $136.52 refund,
comgprised of his homestead credit
claim of $118 for 1977, together
with the excess Wisconsin withhold-
ing tax of $18.52.

The department disallowed the tax-
payer’s claim of $118 for home-

stead credit stating as its reason
that at the time of filing such claim,
the taxpayer was residing in a home-
stead which was not subject to real
estate taxes. The department did al-
low, however, a refund of $18.52
claimed as excess income tax
withheld.

During the entire calendar year
1977, the taxpayer and his spouse
resided at 812-D Eagle Heights
Apartments, Madison, Wisconsin,
which were and are owned by the
University of Wisconsin and oper-
ated under the authority of the Uni-
versity of Wisconsin Board of Re-
gents. Such apariments were
available to married students at-
tending the University of Wisconsin-
Madison, Mr. Stege and his wife
continued to reside at the Eagle
Heights address at the time of filing
the homestead credit claim on or
about February 27, 1978.

As residentia! property for married

. students at the Madison campus,

the University of Wisconsin-Madison
pays a school tax under s. 70.114,
Wis. Stats., to the City of Madison
{for the Madison school district) for
the property comprising Eagle
Heights Apartments. The depart-
ment and the taxpayer were not
aware of any other taxes under
Chapter 70, Wis. Stats., which the
University pays or is legally obii-
gated to pay with respect to such
property.

The level of rents charged by the
University of Wisconsin-Madison to

the residents of Eagle Heights
Apartments reflects the school tax
which the University is required 1o
pay on behalf of those residents. For
the 1977 caiendar year, the tax-
payer paid rent totaling $1,479, of
which $705.98 represented rent for
occupancy oniy, to the University
Housing Office, 625 Babcock Drive,
Madison, Wisconsin, which col-
lected the rent on behalf of the Uni-
versity of Wisconsin-Madison.

The sole issue involved was whether
the taxpayer at the time of filing his
1977 homestead credit claim re-
sided in housing that was exempt
from taxation under Chapter 70,
within the meaning of s.
71.08 (7) (1)}, Wis. Stats. Taxpayer
is otherwise qualified unders. 71.09,
Wis. Stats., to receive the home-
stead creqit he claimed.

The Tax Appeals Commission ruled
that at the time the taxpayer filed his
1977 Wisconsin homestead credit
claim, he was residing in housing
which was subject to taxation under
Chapter 70 of the Wisconsin Stat-
utes, and therefore this housing was
not “exempt from taxation under
ch. 70" within the meaning of s.
71.09(7) (1) 1, 1977 Wis. Stats. The
taxpayer being otherwise eligible
was entitled to file a Wisconsin
homestead credit claim for 1977.

The department has not appealed
this decision.
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TAX RELEASES

(*'Tax Releases’’ are designed to provide answers o the

specific tax questions covered, based on the facls indr-
cated. However, the answer may not apply to alf ques-
tions of a similar nature. In situations where the facts vary
from those given herein, it is recommended that advice be
sought from the Department. Unless otherwise indicated,
Tax Releases apply for all periods open (o adjustment. Al
references fo section numbers are to the Wisconsin Stat-
utes unless otherwise noted.)

INCOME TAXES
|. Federal Revenue Rulings Issued In 1980

Facts and Question: Do 1980 federal revenue rulings af-
fect Wisconsin? For the 1980 taxable year, Wisconsin fol-
lows the federat law in effect as of December 31, 1979 in
computing income and deductions, with exceptions for
special federal provisions for benefits received from an
employer's educational assistance program, foreign living
cost deductions, and amortization of pollution control fa-
cilities. Federal laws enacted in 1980 do not apply for
Wisconsin for 1980. A question has been raised whether
a federal revenue ruling issued in 1980 applies to Wiscon-
sin for the taxable year 1980.

Answer: A federal revenue ruling is an Internal Revenue
Service interpretation of an existing federal law. If a fed-
eral revenue ruling issued in 1980 or thereafter reiates to
an interpretation of a federal law enacted on or before
December 31, 1979, the revenue ruling will apply for Wis-
consin as well as federal for the taxable year 1980. For
example, Revenue Ruling 80-275, which was issued in
1980 (as indicated by the first two sertal numbers of the
ruling) , applies to Wisconsin for 1980, since it interprets a
taw which was enacted on or before December 31, 1879.

If a revenue ruling was issued in 1980 which interpreted a
federal law enacted after December 31, 1979, such reve-
nue ruling would not apply to Wisconsin for 1980 because
for the taxable year 1980, Wisconsin does not follow fed-
eral laws (or interpretations thereof) which were enacted
after December 31, 1978,

. 12% Rent Credit/Homestead Credit Based on
Rent Paid by the Performance of Services

Facts & Questions: Situation #1 - A resident manager
occupies an apartment for which the normal rent is
$3,600 per year. Because of her managerial services she
is only required to pay $1,200.

Situation #2 - A resident manager occupies an apartment
tree of charge. The norrmal rent is $4,800. As manager, he
is paid $5,000 cash for performing managerial services.
The entire $9,800 {$4,800 + $5,000) is subject to social
security tax, but only $5,000 is subject to income tax.

Situation #3 - A minister employed as a teacher at a paro-
chial school receives a rental allowance of $1,200 per
year from the church and this rental allowance is deter-
mined to be not inciudible in income for tax purposes. He
makes total cash rental payments of $2,400 per year to
his tandiord. ‘

Situation #4 - A minister of a church occupies a parson-
age rent free. The parsonage is assessed real property

taxes of $1,000 which the church pays. The fair rental
value of the house is $4,200 per year.

What amount of rent may be used to compute the rent
credit under s. 71.53 and homestead credit under
71.09(7) assuming the persons in these 4 situations
qualify for these credits.

Answers: Situation #1: For both the 12 % rent credit and
homestead credit, the manager may use total rent of
$3,600 ($1,200 in cash and $2,400). The fair rental
value of services performed, as measured by the $2,400
reduction in rent allowed, constitutes rent paid in cash or
its eqgulivalent.

Situation #2: The manager may base his 12% rent credit
and homestead credit on $4,800 of tax free rent, which is
deemed to be rent paid by equivaient services.

Situation #3: The minister empiloyed as a teacher is able
to claim both the 12% rent credit and homestead credit
based on rent paid of $2,400, even though $1,200 of the
teacher’s salary designated for housing is not includible in
taxable income.

Situation #4: The minister is considered to have paid rent
in the form of ministerial services for the free rent re-
ceived. The 12% rent credit and homestead credit are
based on the total fair rental value of the residence of
$4,200. Fair rental value means the rent that would nor-
mally be paid at arms length. It the parsonage was ex-
empt from real property tax, no rent credit or homeastead
credit would be allowed unless the exempt housing is
owned and operated by a public housing authority, which
makes payments in lieu of property taxes to the munici-
pality in which the property is located.

In all of the above situations, rent paid in cash or its
equivalent must be reduced as follows: For the 12% rent
credit, rent paid must be reduced by the reasonable value
of domestic, food, medical or other services furnished by
the landlord which are unrelated to use of the dwelling as
housing. For homestead credit, rent must be reduced by
the reasonable value of utilities, and the reasonable fair
rental value of furniture and appliances furnished by the
landiord.

Limitations are applied to the amount of rent used in the
computations. For the rent credit, 20% of the rent is con-
sidered if the landlord {furnishes the heat, or 25% if the
tenant furnishes the heat. For homestead credit, 25% of
the rent for occupancy only is considered, limited io
$1,000 for the year 1980.

. 12% Rent Credit-Computing Rent Paid By
Farmers Operating on Shares

Facts & Question: Many agreements between operating
farmers and landowners state that each will provide cer-
tain property, supplies or services, and gross receipts will
be split between them in some manner. For exampie, as-
sume the agreement provided for the farmer to live in a
house owned by the landowner and for the farmer to give
25% of the crop proceeds to the landowner. For 1979,
the landowner received $2,000 from the farmer as the
landowner's 256% share of the crop proceeds. In this ex-
ample, how is the farmer’s “‘rent paid’’ computed for pur-
poses of determining the 12% rent credit under s. 71.53,
Wis. Stats.?
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Answer: The amount which may be used as “rent paid”
by such farmers for the 12 % rent credit allowed on 1979
and subsequent years Wisconsin individual income tax
returns is the fair rental vaiue of the residence. For exam-
ple, if the fair rental value of the residence was $1,200,
the amount of “‘rent pa.d"’ for the 12% rent credit would
be $1,200. However, if the fair rental value of the resi-
dence was $2,400, the “‘rent paid” could be no more
than the total crop proceeds paid to the landowner, i.e.,
$2.000 in this example.

The fair rental vatue of the residence should be deter-
mined by comparing the cost of renting similar residences
in the area. The fair rental value can be established by
obtaining an appraisal from a gqualified real estate or
rental agent, or by a reasonable determination made by
the landowner. The fair rentai value may be questioned by
the department if the amount appears unreasonable.

IV, ltemized Deduction For Death Taxes

Facts and Question: Under Internal Revenue Code sec-
tion 691(c), a miscellaneous itemized deduction is al-
lowed for federal estate taxes (reduced by any credits
against the tax) attributable to income in respect of a
decedent.

Effective for the 1979 taxable year and thereafter, s.
71.02 (2) (f), Wis. Stats., excludes itemized deductions
for taxes allawabie under section 164 of the Internal Rev-
enue Code. Section 164 of the Code provides for a de-
duction of state and local income taxes, real estate taxes,
gas taxes, sales taxes, and personal property taxes.

Can individuals claim federal estate taxes attributable to
income in respect of a decedent as an itemized deduction
for Wisconsin purposes in the 1979 taxable year and sub-
sequent taxable years?

Answer: Yes, since Wisconsin law excludes only deduc-
tions for taxes allowable under section 164 of the internal
Revenue Code, the deduction for death taxes provided
under section 691 (¢) continues 10 be avallable for Wis-
consin purposes in 1979 and subsequent years as a mis-
cellaneous itemized deduction.

V. How to Prorate Deductions and Personal
Exemption Credits When Husband and Wife Have
Different Residency Status '

BACKGROUND:

Part-year residents and nonresidents of Wisconsin are re-
quired to prorate their itemized deductions or standard
deduction and personal exernption credits on their Wis-
consin income tax returns. For married persons {both
nonresidents and part-year residents), the proration of
itemized deductions or the standard deduction is based
on the ratio of their combined Wisconsin total income to
their joint or combined federal adjusted gross income.
(Section 71.02 (2) (f) for itemized deductions and Sec-
tion 71.02(2) (gq) 7 for the standard deduction.) The
proration of personal exemption credits for nonresidents
is based on this same ratio (Section 71.08 (6p) (d)2).
The proration of personal exemption credits for part-year
residents is based on the number of months they were
Wisconsin residents (Section 71.09 (6p} (d) 1).

The question arises as to how the deductions and per-
sonal exemption credits should be computed where resi-

dency status of cne spouse is different than the residency
status of the other spouse.

LAW RELATING TO PRORATION:

Section 71.02(2) (f) - lMtemized Deductions
“itemized deductions means deductions from
federai adjusted gross income allowable under the
internal revenue code in determining federal taxable
income, other than the federal standard deduction,
low-income aliowance and deductions for personal
exemptions; but with respect to nonresident natural
persons deriving income from property located,
business transacted or personal or professional
services performed in this state, including natural
persons changing their domicile intc or from this
state in the calendar year 1972 or corresponding
fiscal year or thereafter, ‘‘itemized deductions™ are
limited to such fraction of the amount so determined
as Wisconsin adjusted gross income is of federal
adjusted gross income, except for married persons
"itemized deductions’ are limited to such fraction
of the amount so determined as combined
Wisconsin adjusted gross income is of combined or
joint federal adjusted gross income.”’

Section 71.02(2) {gq) 7 - Standard Deduction
“With respect to nonresident natural persons
deriving income from property located, business
transacted or personal or professional services
performed in this state, including natural persons
changing their domicile into or from this state, for
the taxable year 1977 and thereafter, the low-
income allowance authorized under this paragraph
is limited by such fraction of that amount as
Wisconsin adjusted gross income is of federal
adjusted gross income for unmarried persons, and
as combined Wisconsin adjusted gross income is of
combined or joint federal adjusted gross income far
married persons.”

Section 71.09 (6p) (d} - Personal Exemption
Credits *'Beginning with the catendar year 1975 and
corresponding fiscal years and thereafter, the
deduction for personal exemptions provided for in
this subsection shall be fimited as follows:

1. With respect to persons who change their
domicile into or from this state during the taxable
year, personal exemptions shall be fimited to such
fraction of the amount so determined that the time
of domicile within this state is of the total time during
the taxable year, but the total deduction for all
personal exemptions shall not be less than $5.

2. With respect to nonresident persons, personal
exemptions shall be iimited to such fraction of the
amount so determined as Wisconsin adjusted gross
income is of federal adjusted gross income, except
that for married persons personal exemptions shall
be limited to such fraction of the amount so
determined as combined Wisconsin adjusted gross
income is of combined federal adjusted gross
income, but the total deduction for all personal
exemptions shall not be less than $5.”
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HOW TO DETERMINE PRORATION

When husband and wife have different periods of Wiscon-
sin residency, the spouse who claims the deduction or ex-
emptions determines what, if any, proration must be
made. This means that a different total deduction or ex-
empticn credit may be allowable on a tax return, depenc-
ing on which spouse actually claims the deductions ¢r the
exemption credit. The following examples indicate how
the itemized deductions, standard deduction and per-
sonal exemption credits are prorated when husband and
wife have different periods of Wisconsin residency during
a taxable vear:

Part-year residents prorating personal exemption credits
must use the following proration ratios:

Number of Proration Number of Proration
Months a Ratio Months a Ratio
Resident Resident

1 month = .083 7 months = .583

2 months =.167 8 months = .B667

3 months =.250 9 months = .750

4 months =.,333 10 months = .833

5 months = .417 11 months = 917

6 months =.500 12 months = 1.00
EXAMPLES:

Situation 1: Full-year resident and part-year resident

FACTS:

Taxpayer is a full-year Wisconsin resident who marries a
person who is a nonresident until marriage in 1980. His
wife then becomes a Wisconsin resident. She is a Wiscon-
sin resident for six months in 1980.

Joint federal adjusted gross income

{husband & wife) $20,000
Husband's Wisconsin total income

(1980 Form 1, Line 38) $13,000
Wife's Wisconsin total income (1980

Form 1, Line 38) $ 2,000
Total itemized deductions avallable

for Wisconsin $ 4,000

SOLUTION:

Any portion of the itemized deductions claimed by the
husband (a full-year resident) are not prorated. If he
claims the full $4,000, the entire amount is ailowable. If
the wife would claim any portion of the itemized deduc-
tions, that portion would be prorated in a ratio of the
spouses’ combined Wisconsin total income to their joint
federal adjusted gross income. For example, if the hus-
band claims $3,000 of the itemized deductions, that
amount would not need proration. The other $1,000 alio-
cated to the wife (a part-year resident) would be pro-
rated using a proration percentage of 75% [15,000
{(Wis. Total Income of H & W) + 20,000 (Fed. Adj. Gross
Income of H& W) = 75%]. She would be allowed a de-
duction of $750 ($1,000 X 75%) . The same reasoning
would be used in determining how much personal exemp-
tion credit would be allowed. There are two exemptions
(820 ior each spouse) for a total of $40. If the husband
ciaimed the full $40, there would be no proration. If the

wife claimed any portion of the credit, that portion would
be prorated based on the number of months of her Wis-
consin residency in 1980. For example, if she ¢laimed the
whole exemption credit, the $20 credit for each spouse
wouid be prorated based on six months residency to ar-
rive at a total credit aliowed to her of $20 ($20 X .500 =
$10 for each spouse; $10 + $10 = $20 total credit
allowed) .

Situation 2: Part-year resident and nonresident
FACTS:

Taxpayer is a single individual and a resident of Wisconsin
for three months in 1380 until her marriage to a nonresi-
dent of Wisconsin at which time she moves out of Wiscon-
sin. She is a part-year resident of Wisconsin for three
months in 1980 and her husband is a nonresident of Wis-
consin for the entire year 1980. Husband has two
dependents.

Joint federal adjusted gross income

{husband and wife) $15,000
Wite's Wisconsin total income (1980
Form 1, Line 38) $ 5,000

Husband's Wisconsin total income
(1980 Form 1, Line 38) -0-
Total itemized deductions available

for Wisconsin $ 3,500

SOLUTION: .

The first step is to determine whether the itemized decuc-
tions or the Wisconsin standard deduction is greater. Us-
ing Table C of the part-year residents and nonresidents
standard deduction tables, and Wisconsin combined to-
tal income of $5,000, a standard deduction of $4,000 is
determined. There would be no add-on for dependents
since their federal adjusted gross income exceeds
$12,000. Therefore, the $4,000 standard deduction
would be prorated since it is larger than the itemized de-
ductions ($3,500). To prorate this amount, the ratio of
the spouses’ combined Wisconsin total income to their
joint tederal adjusted gross income is used to find the al-
lowable standard deduction of $1,333 [%$4,000 X
{$5,000 + $15,000) = $1,333]. Since the husband (a
nonresident) has no Wisconsin income, he would not
claim any personal exemption credit. The exemption
credits would be claimed by the wife {a pari-year resi-
dent) and must be prorated using the part-year resident
method. There are four exemptions (husband, wife and
two dependents) for a total of $80 available and these
wouid be prorated based on the number of months (3)
that the wife was a resident of Wisconsin in 1980. The
totat allowable credit would be $20 ($20 X .250 = $5 for
each spouse, $40 X .250 = $10 for dependents; $5 + $5
+ $10 = $20 total credit allowed) .

Situation 3: Part-year resident and nonresident

FACTS:

Taxpayer is a widow with four dependents and is a Wis-
consin resident for six months in 1980 until her marriage
to a nonresident of Wisconsin after which she moves out
of Wisconsin. Her spouse has two dependents,
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Joint federal adjusted gross income

(husband and wite) $100,000
Husband's Wisconsin tota! income

{1980 Form 1, line 38) $ 5,000
Wite's Wisconsin total income (1980

Form 1, line 38) $ 5,000
Total itemized deductions availabte

for Wisconsin $ 15,000

SOLUTION:

The itemized deductions would require proration using
the ratio of the spouses’ combined Wisconsin total in-
come to their joint federal agjusted gross income. The al-
lowable deduction would be $1,500 [$15,000 X
($10,000 + $100,000)]. This amount couid be divided
between spouses in any manner they choose. The man-
ner in which the amount of personal exemption credit
available is to be prorated is dependent on which spouse
claims the credit. There are eight exemptions (husband,
wife and 6 dependents) or $160 available for prorating. if
the wife (a part-year resident) claimed the whole credit,
the allowable amount would be $80 ($20 X .500 = $10
for each spouse, $120 X .500 = $60 for dependents; §10
+ $10 + $60 = $80 totai credit allowed) . If the husband
{a nonresident) claimed the credit, the allowable amount
would be $16 [$20 X ($10,000 + $100,000) = $2 for
each spouse, $120 X ($10,000 + $100,000) = $12 for
dependents; $2 + $2 + $12 = $16 total credit allowed] .
Therefore, the total personal exemption credit altowed
wméld vary depending on which spouse cilaimed the
credit.

Situation 4: Part-vear resident and nonresident

FACTS:

Taxpayer is single and a resident of Wisconsin for one
month in 1980 untit her marriage to a nonresident after
which she moves out of Wisconsin. There are no
dependents.

Joint federal adjusted gross income

{husband and wife) $25,000
Husband’s Wisconsin total income

{1980 Form 1, ling 38) $ 2,500
Wite's Wisconsin total income (1980

Form 1, line 38) -0-
Total itemized deductions available

for Wisconsin -0-

SOLUTION:

The first step is to determine the correct available deduc-
tion. Using Tabie C of the part-year residents and nonresi-
dents standard deduction tables, a deduction of $4,000
would be determined. This amount would be prorated us-
ing the ratio of the spouses’ combined Wisconsin total
income to their joint federal adjusted gross income to get
the aliowable deduction of $400 [$4,000 X ($2,500 +
$25,000) ] . The total personal exemption credit available
far two exemptions is $40. Since the husband (a nonresi-
dent} would be claiming the entire credit (because the
part-year resident wife has no income), the aliowable
amount would be $4 [$20 X ($2,500 + $25,000) = $2
for each spouse; $2 + 52 = $4 total credit allowed] . Since
this is less than the $5 minimum total personal exemption
credit alfowable, the $5 minimum should be claimed.

Situation 5: Full-vear resident and nonresident
FACTS:

Wife is a full-year resident of Wisconsin for 1980, married
to a person who is a nonresident of Wisconsin for the en-
tire year 1980. They maintain separate domiciies for the
entire year 1980. Wife has one dependent and husband
has one dependent.

Joint federal adjusted gross income

(husband and wife) $40,000
Wite's Wisconsin total income {1980

Form 1, line 38) $ 6,000
Husband’'s Wisconsin total income

{1980 Form 1, line 38) $10,000
Total itemized deductions availabie

for Wisconsin $ 6,000

SOLUTION:

Since wife is a full-year resident of Wisconsin, any deduc-
tions or exemption credit claimed by her need no prora-
tion. If, for example, she claimed the fuli $6,000 of item-
ized deductions, she is allowed the entire amount. Any
amount of itemized deductions ctaimed by the husband
{a nonresident) must be prorated using the ratio of the
spouses’ combined Wisconsin total income to their joint
federal adjusted gross income. For example, if the wife (a
full-year resident) claims $1,000 of deduction, ne prora-
tion of that amount wouid be required. The $5,000 atio-
cated to the husband would have to be prorated to deter-
mine his allowable deduction of $2,000 [$5,000 X
($16,000 + $40,000) ] . There are four exemptions (hus-
band, wife and 2 dependents) or a totai of $80 available.
If the full-year resident wife claimed the entire $80, no
proration would be needed. If the nonresident husband
claimed the $80, his allowable credit would be $32 {$20
X ($16,000 + $40,000) = $8 for each spouse, $40 X
($16,000 + $40,000) = $16 for dependents; $8 + $8 +
$16 = $32 total credit aliowed] .

Situation 8: Fuil-year resident and nonresident

FACTS:

Taxpayer is a full-year resident of Wisconsin for 1980 who
marries a nonresident on December 31, 1980. Her
spouse is a nonresident for the entire year 1980. There
are no dependents.

Joint federal adjusted gross income

{husband and wife) $40,000
Husband's Wisconsin total incore
(1980 Form 1, line 38) $10,000

Wife's Wisconsin total income (1980
Form 1, line 38) -0-
Total itemized deductions available

for Wisconsin $ 8,000

SOLUTION:

The husband (a nonresident) would be claiming the
itemized deductions since the wife had no income. There-
fore the itemized deductions must be prorated using the
ratio of the spouses’ combined Wisconsin total income to
their joint federal adjusted gross income to get $2,000
allowable [$8,000 x ($10,000 + $40,000)]. The per-
sonal exemption credits would be prorated using the
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same formula since the husband would be claiming the
credit. A total of $40 is available, so the prorated credit
would be $10 [$20 X ($10,000 + $40,000) = $5 for
each spouse; $5 + $5 = $10 total credit allowed)] .

Situation 7: Both part-year residents but for different
periods

FACTS:

Taxpayer was a nonresident of Wisconsin who moved
into Wisconsin on April 1, 1980 (he was a part-year resi-
dent of Wisconsin for 9 months in 1980) . He then marries
anonresident who also moves to Wisconsin on October 1
{she was a part-year resident for 3 months in 1980).
There are no dependents, but wife is over age 65.

Joint federal adjusted gross income

{husband and wife) $10,000
Husband's Wisconsin total income

{1980 Form 1, line 38) $ 5,000
Wife’s Wisconsin total income (1980

Form 1, line 38) $ 1,000
Total itemized deductions available

for Wisconsin -0-

SOLUTION:

Since both husband and wife are part-year residents, the
amount of standard deduction available requires prora-
tion based on the ratio of the spouses’ combined Wiscon-
sin total income to their joint federal adjusted gross in-
come. Using Table D of the part-year residents and
nonresidents standard deduction tabies, and combined
Wisconsin total income of $6,000, a standard deduction
of $4,800 is determined. The allowable prorated standard
deduction would be $2,880 [$4,800 X ($6,000 =+
$10,000) ] . This total can be divided between husband
and wife in any way they choose. A total perscnal exernp-
tion credit of 345 is avaiiable {$20 exemption credit for
the husband and $25 credit for the wife) . If the husband,
a part-year resident for nine months, claims the whole
$45, a total credit of $33.75 would be allowed ($20 X
750 = $15 for husband, $25 X .750 = $18.75 for wife;
$15 + $18.75 = $33.75 total credit allowed) . If the wife, a
part-year resident for three months, claims the whole
$45, a total of $11.25 would be claimed by her ($20 X
.250 = $5 for husband, $25 X .250 = $6.25 for wife: $5 +
$6.25 = $11.25 total credit allowed) .

CORPORATION INCOME/FRANCHISE TAX

I. Corporation’s Rental Income and Sale of Rental
Property

Facts & Questions: A corporation headquartered
outside of Wisconsin has a Wisconsin division that manu-
factures products, has retail sales of its manufactured
products, rents its manufactured products and has saies
of its rented manufactured products both within and with-
out Wisconsin. The Wisconsin Supreme Court in Kearney
& Trecker Corporation vs. Wisconsin Department of
Revenue (91 Wis.2d 746, October 9, 1979) stated that
income derived from the lease of tangible personal prop-
erty follows the situs of the property from which derived.
How is the rental income from manufactured products to
be treated? How are sales of equipment previously rented
to be treated?

Answers: Rental income from the manufactured products
follows the situs of the property and is non-apportionable
under s. 71.07 {tm), Wis. Stats. Gains and losses on the
disposal of the previously rented property are business
income or loss and subject to apportionment for the years
1876 and thereafter.

Il. Wisconsin Net Operating Loss and Wisconsin Net
Operating Loss Carryforward

For income years 1976 and thereafter, s. 71.06, Wis.
Stats., provides that a corporation may offset against its
Wisconsin net business income any Wisconsin net busi-
ness loss sustained in any of the next 5 preceding income
years to the extent not otfset by other items of Wisconsin
income in the loss year and by Wisconsin net business
income of any year between the loss year and the income
year for which an offset is claimed. Income having a Wis-
consin situs under s. 71.07 {im), Wis. Stats., whether
taxable or exempt, shall be included in Wisconsin income
and Wisconsin net business income. How is s. 71.06 in-
terpreted as it relates to the situations described below:

a. What constitutes an income year?
Any period for which a corporation is required to file
a return in an income year. This normally is fora 12
month period. However, if a corporation changes its
year end from one fiscal year to another fiscal year
or calendar year or from a calendar year to a fiscal
year, a short period return is required (in no case
shall a return be made for a period of more than 12
months) . In such a case, this short period return
constitutes one income year.

b. What happens to the net business loss of a corpora-
tion which is a party to a reorganization?
if the laws of the state pursuant to which the reor-
ganization was accomplished provide for continued
existence of the dissolved company in the survivor,
the Wisconsin net business loss may be carried for-
ward, it they do not provide for continued existence,
the Wisconsin net business loss may not be carried
forward. The laws of Wisconsin do not provide for
continued existence, so that in reorganizations ac-
complished pursuant to Wisconsin statutes, the
Wisconsin net business loss of the dissolved corpo-
‘ration cannot be_carried forward.

c. For what items of income must the loss be adjusted
or offset against? The Wisconsin net business loss
reported for tax purposes must be adjusted for such
items as exempt interest, deductible dividends, and
nontaxable life insurance proceeds. The income to
which this loss is carried forward must be adjusted
for these same items (exempt interest, deductible
dividends and nontaxable life insurance proceeds)
plus Section 337 capital gains that were excluded
from income.

d. How Wisconsin net business ioss offset is
determined.

1) “Wisconsin_only” Corporation. A corporation
which has business income only attributable to
Wisconsin is required to adjust its Wisconsin net
business loss offset by the items mentioned in
part c. above. if the corperation has other non-
business income outside Wisconsin (income fol-
fowing situs of property) pursuant to s.
71.07 (1m), Wis. Stats., it is not required to ad-
just its loss by this nontaxable income. The fol-
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towing example illustrates this type of
corporation.

(a) FACTS: 1979 1980
Wisconsin Net
Income
(Loss)
Before Offset  $(30,000) $ 50,000
Nontaxabile or
Exempt
Income
Deducted:
Outside
Wisconsin
Rent Income
{Net) $ 4,000 $ 4,000
Qutside Farm
or Mining In-
come (Net) 2,000
Deductible
Dividends $ 1,000 $ 2,000
Gain on Life
Insurance
Death Benefit $ 15,000
(b) COMPUTATION OF LOSS OFFSET AVAILABLE:
Wisconsin Net
Income
{Loss)
Before Offset  $(30,000) $ 50,000
Adjustments:
Deductible
Dividends 1,000 2,000
Gain on Life
Insurance
Death Benefit 15,000
Adjusted
Wisconsin
Mt easo™®  $(14,000) $ 52,000
Net income
Before Offset
per Return _ 90,000
Income to Re-
duce Loss
Offset $ 2,000
1979 Adjusted
Loss {14,000)
Wisconsin Net
Business
Loss Offset

to Claim on
1980 Retumn $(12,000)

2) “Muiti-State'” Corporation. A corporation that
has business income in more than one state that
is filing on apportionment would have two types
of income: Situs income (foliowing situs of prop-
erty} and business income (following situs of
business) . The Wisconsin net business loss is de-
termined by the amount of such loss attributable
to Wisconsin. Total company income ({loss)
must be adjusted by items of income as set forth
in part c. above. ltems of income following situs
of the property are shown as non-apportionabie
in computing the Wisconsin net income (loss) .
Gains (losses) on the sale of business assets are
treated as business income. Gains (losses) on
non-business assets are treated as non-appor-

Lo

Total Company
Net Income
(Loss)

Total Company
Non-
Apportion-
able income
{Loss)

Apportionable
Income
(Loss)

Percent to
Wisconsin

Amount to
Wisconsin

Wisconsin Non-
Apportion-
abie iIncome
(Loss)

Wisconsin Net
Income
Before
Offsets (per
return}

items included
or deducted
in above:

Loss on Sale
of Out-of-
State
Business
Assets

Loss on Saie
of Qut-of-
State Non-
Business
Assets

Net Rental In-
come
Qutside
Wisconsin
Deductible
Dividend

tionable. The following example illustrates this
type of corporation:

(a) FACTS:

1979 1980
${25,000) $ 32,000
{ 1,000} 2,000
$(24,000) $ 30,000
66.67% 60 %
$(16,000) $ 18,000
-Q- -0-
$(16,000) $ 18,000

$ 6,000
$ 4,000
$ 3000 $ 2000
$ 9,000 $ 10,000

(b) COMPUTATION OF LOSS OFFSET AVAILABLE:

Total
Company
Net income
{Loss)

Adjustment:
Peductibie
Dividends

Adjusted Total
Net Income
(Loss)

Total
Company
Non-
Apportion-
able Income
(Loss)

Apportionable
Income
(Loss)

$ (25,000)

— 9,000

$ 32,000

10,000

$(16,000) $ 42,000
(_1,000) 2,000
$(15,000) §$ 40,000



WISCONSIN TAX BULLETIN 25

Percent to
Wisconsin
Amount to
Wisconsin
Wisconsin
Non-
Appartion-
able Income -0- -0-
Adjusted
Wisconsin
Net Income
(Loss)
Wisconsin Net
Income
Before Offset
{per return)
Income to Re-
duce Loss
Offset $ 6,000
1979 Adjusted
Loss _(10,000)
Wisconsin Net
Business
Loss Offset

to Claim on
1980 Return $_49%_

Note: The gain or loss on the sale of business and
non-business assets are included in the compu-
tation of the net income or loss. Beginning with
the law change to s. 71.08, Wis. Stats., for 1976
and thereafter (Chapter 224, Laws of 1975) , the
loss offset is not adjusted for non-business
losses.

66.67 % 60%

$(10,000) $ 24,000

$(10,000) $ 24,000

_ 18,060

e. What effect do nontaxable gains due to a Section
337 liquidation have on the loss carryover?
Gains on the sale of assets in liquidation which are
nontaxable pursuant 10 s. 71.337, Wis. Stats., must
be included in income to determine a loss offset
available. The following example illustrates this
situation:;

(a) FACTS: 1979 1980
Wisconsin Net
Income
{Loss)
Before Offset
Nontaxabie or
Income ltems
Deducted:
Deductible
Dividends
Sec. 337
Gains
Excluded $ 20,000
(b) COMPUTATION OF LOSS OFFSET AVAILABLE:
Wisconsin Net
Income
{Loss)
Before Offset

$(30,000) $ 40,000

$ 3,000 $ 5,000

$(30,000) $ 40,000

Adjustments:
Deductible
Dividends
Sec. 337
Gains
Excluded

Adjusted
Wisconsin
Net Income
{Loss)

Net Income
Before Offset
(per return)

Income to Re-
duce Loss
Offset

1979 Adjusted
Loss _(27,000)

Wisconsin Net
Business
Loss Offset
to Claim on
1980 Return

3,000 5,000

20,000

$(27,000) $ 65,000

40,000

$ 25,000

$(2.000)

FARMLAND PRESERVATION CREDIT
Determining A Corporation’s Income

Facts and Question: For purposes of meeting the eligibil-
ity requirements for the Farmland Preservation Credit, the
first income year of the newly formed corporation may
consist of twelve months or less. For example, a corpora-
tion formed on July 1, 1980 and adopting a caiendar in-
come year would have a 1980 income year of July 1,
1980 through December 31, 1980, a period of six
months. In computing the “income' of a corporation
claiming a farmtand preservation credit, s. 71.09 (11) {a)
6.b., Wis. Stats., provides that such income shalf include
rniot only the corporation’s income tor the income year but
also the household income of each of its shareholders of
record at the end of its income year. In computing the
corporation’s farmland preservation credit for 1980, how
is “income'” computed for the corporation and its
shareholders?

Answer. The “income"” would include (a) the corpora-
tion's income for the period July 1, 1980 through Decem-
ber 31, 1980, and (b} for each shareholder of record as
of December 31, 1980, such shareholder’s income for the
12 month period ending December 31, 1980. It should be
noted that even though the corporation includes its in-
come for only a six month period, the shareholders must
report their income for a twelve month income year end-
ing December 31, 1980.

The income of the corporation for the six month period
July 1, 1980 through December 31, 1980 does not have
1o be annualized.
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