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O

“Private letter rulings™ are written statements issued to
a taxpayer by the department, that interpret Wisconsin
tax laws based on the taxpayer’s specific set of facts.
Any taxpayer may rely upon the ruling to the extent the
facts are the same as those in the ruling.

The ruling number is interpreted as follows: The “W* is
for “Wisconsin’’; the first four digits are the year and
week the ruling becomes available for publication
(80 days after it is issued to the taxpayer); the last three
digits are the number in the series of rulings issued that
year. The date is the date the ruling was issued.

Certain information that could identify the taxpayer has
been deleted. Additional information is available in Wis-
consin Publication 111, “How to Get a Private Letter
Ruling From the Wisconsin Department of Revenue.”

The following private letter rulings are included:

Private Letter

Sales and Use Taxes

Exemption for drugs and medicines (prior to October 1,
2009)
W1009004 (p. 6)

Exemption for drugs and medicines (on and after Octo-
ber 1, 2009)
W1009008 (p. 9)

Construction contracts with exempt entities
W1008005 (p. 13)

Construction contracts with exempt entities
W1008006 (p. 16)

Contract amendment fees
W1009007 (p. 18)

#  W1009004 3¢
August 13, 2009
Type Tax: Sales and Use Taxes

Issue: Exemption for drugs and medicines (prior to Oc-
tober 1, 2009)

Statutes: Section 77.54(14) and (14g), Wis. Stats.
(2007-08)

Rulings

This letter responds to your request for a private letter
ruling dated December 11, 2008.

Facts, as provided by you:

Company A is a medical device and pharmaceutical
company. Company A’s products are used for a range of
medical conditions.

l.a. Injectible Tissue Implants
a. ProductA

Company A’s core product, Product A, is a tissue
filler implant that is injected by a physician or a
nurse under supervision of a physician. Product A
consists of particles suspended in a water-based gel
carrier.

Product A is sold in individually packaged, single
dose syringes. Product A packaging carries the fol-
lowing labeling as required by the FDA:

Federal (USA) law restricts this device to sale by or
on the order of a physician.

Product A repairs defects in soft tissue of the body
by initially replacing lost tissue volume and then
stimulating the production of new, long-term natural
collagen by the body. Collagen is a fibrous protein
that is the chief constituent of the connective tissues
in soft tissues of the body, including skin.

Product A is used in the treatment of defective, dis-
eased, traumatized, or aging human tissue to correct
a number of soft tissue defects, including moderate
to severe facial wrinkles and folds (such as na-
solabial folds), restoration and/or correction of the
signs of facial fat loss (lipoatrophy) in people with
HIV, vocal fold augmentation to treat speech im-
pediments typically caused by stroke or neurological
disorder, acne scars, oral and maxillofacial defects,
and nipple reconstruction after mastectomy. The
U.S. Food and Drug Administration (“FDA”) has is-
sued approvals for Product A to be marketed for the
following treatments:

e 2001 Radiographic tissue marking
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e 2002
impediments caused typically by
stroke or neurological disorder

e 2003 Oral and maxillofacial defects

e 2006 (Dec) Facial lipoatrophy

e 2006 (Dec) Nasolabial
lines

folds and marionette

Product A is currently most commonly used by doc-
tors in the U.S. for treatment of moderate to severe
facial wrinkles and folds (such as nasolabial folds).
Company A is working with the FDA on clinical
studies covering the use of Product A for additional
soft tissue treatments as well as using Product A
combined with lidocaine, a prescription anesthetic.

Product B

Product B is an injectable implant used as a peri-
urethral bulking agent to treat women who have
stress urinary incontinence due to poorly function-
ing urethral sphincter muscles. Product B consists of
particles suspended in a gel carrier. The Product B
implant is injected into the space around the urethra
near the bladder. After injection, the Product B im-
plant bulks the tissue near the urethral sphincter and
stimulates the production of new, long-term natural
collagen by the body, enabling the sphincter to func-
tion more effectively.

The FDA has issued an approval for Product B to be
marketed for the following treatment:

e 2005 Peri-urethral bulking agent to treat
women who have stress urinary in-
continence  due to poorly
functioning urethral sphincter mus-
cles.

Product B is sold in individually packaged, single
dose syringes. Product B packaging carries the fol-
lowing labeling as required by the FDA:

Federal (USA) law restricts this device to sale by or
on the order of a physician.

C.

Vocal fold augmentation to treat speech |.b. Pharmaceutical Drugs

Product C

Veins channel oxygen-depleted blood back toward
the heart through one-way valves. If the valves of
the veins do not function well, blood does not flow
efficiently. The veins become enlarged because they
are congested with blood. These enlarged veins are
commonly called spider veins or varicose veins.
Spider veins are small red, blue or purple veins on
the surface of the skin. Varicose veins as larger dis-
tended veins that are located somewhat deeper than
spider veins. There are several adverse conse-
quences of untreated varicose veins, and their
severity will vary from person to person depending
on the circumstances.

Sclerotherapy is a common treatment for small (spi-
der) and medium size (reticular) veins. A tiny needle
is used to inject the veins with a solution (called a
sclerosant) that irritates the lining of the vein. In re-
sponse, the veins collapse and are reabsorbed. The
surface veins are no longer visible. Depending on
the size and location of the veins, different types and
strengths of sclerosants are used. With this proce-
dure, veins can be dealt with at an early stage,
helping to prevent further complications including
surgical removal of veins.

Product C is a well recognized worldwide standard
of care for venous sclerotherapy (sold under the
trade name Drug A outside the U.S.). Such treatment
is typically performed by vascular surgeons, phle-
bologists, and dermatologists. Product C is in a
clinical trial in the United States and not yet ap-
proved by FDA for use in the U.S. as a treatment for
varicose veins and will be sold by Company A only
after such approval is received. The product is
classified as a prescription pharmaceutical by the
FDA. The trade name for this product in the United
States has not been selected.

. Surgical Adhesives

Product D

Product D is a surgical adhesive used in conjunction
with sutures and staples in open surgical repair of
large vessels, including cardiovascular, vascular,
pulmonary and other general surgical applications.
It is a sealant which can be used in facial aesthetic
applications to create a durable mechanical bond
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with full adhesion. It is an attractive alternative to
conventional fixation methods such as drilling into
the skull for fixation or other suspension methods.
Product D is a Class Il medical device, subject to
the medical device regulatory approval pathway. As
a Class Il item, it must go through the most strin-
gent of the regulatory processes for devices.
Class Il devices are usually those that can support
or sustain human life, are of substantial importance
in preventing impairment of human health, or which
present a potential, unreasonable risk of illness or
injury. (U.S. Food and Drug Administration web
site — “Device Advice,” updated August 4, 2004)

Questions:

I. Are the following injectable tissue implants and
pharmaceutical drugs subject to sales and use tax in
Wisconsin?

a. Product A
b. Product B
c. Product C?

I. Is Product D subject to sales and use tax in Wiscon-
sin?

Answers:

Product A, Product B, Product C, and Product D are
tangible personal property. Sales of, and the storage, use
or other consumption of tangible personal property in
Wisconsin are subject to Wisconsin’s sales and use
taxes, unless an exemption applies.

The sale of, and the storage, use or other consumption of
Product A, Product B, Product C, and Product D are ex-
empt from Wisconsin sales and use taxes as a medicine,
when Product A, Product B, Product C, or Product D is
sold or used in a manner described in sec. 77.54(14),
Wis. Stats. (2007-08).

Product A, Product B, Product C, and Product D, when
used as described by you, each individually meets the
definition of a “medicine” as defined in sec. 77.54(14q),
Wis. Stats. (2007-08), for purposes of sec. 77.54(14),
Wis. Stats. (2007-08).

Sales of, and the storage, use or other consumption of
medicines in Wisconsin are exempt from Wisconsin
sales and use taxes under any one of the following cir-
cumstances prescribed by sec. 77.54(14), Wis. Stats.
(2007-08):

(a) Prescribed for the treatment of a human being
by a person authorized to prescribe the medi-
cines, and dispensed on prescription filled by a
registered pharmacist in accordance with law.

(b) Furnished by a licensed physician, surgeon, po-
diatrist, or dentist to a patient for treatment of
the patient.

(c) Furnished by a hospital for treatment of any per-
son pursuant to the order of a licensed
physician, surgeon, podiatrist, or dentist.

(d) Sold to a licensed physician, surgeon, podiatrist,
dentist, or hospital for the treatment of a human
being.

(e) Sold to this state or any political subdivision or
municipal corporation thereof, for use in the
treatment of a human being.

(f) Furnished for the treatment of a human being by
a medical facility or clinic maintained by this
state or any political subdivision or municipal
corporation thereof.

(g) Furnished without charge to any of the follow-
ing if the medicine may not be dispensed
without a prescription:

1. Aphysician.

2. Asurgeon.

3. Anurse anesthetist.

4. An advanced practice nurse.

5. An osteopath.

6. A dentist who is licensed under ch. 447,
Wis. Stats.

7. A podiatrist who is licensed under ch. 448,
Wis. Stats.

8. An optometrist who is licensed under
ch. 449, Wis. Stats.
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Analysis:

Section 77.54(14), Wis. Stats. (2007-08), provides that:
* *Medicines,” as used in sub. (14), means any substance
or preparation that is intended for use by external or in-
ternal application to the human body in the diagnosis,
cure, mitigation, treatment, or prevention of disease and
that is commonly recognized as a substance or prepara-
tion intended for such use; but ‘medicines’ do not
include any of the following:

(@) Any auditory, prosthetic, ophthalmic, or ocular de-
vice or appliance.

(b) Articles that are in the nature of splints, bandages,
pads, compresses, supports, dressings, instruments,
apparatus, contrivances, appliances, devices, or
other mechanical, electronic, optical, or physical
equipment or articles, or the component parts or ac-
cessories thereof.

(c) Any alcohol beverage the manufacture, sale, pur-
chase, possession, or transportation of which is
licensed or regulated under the laws of this state.”

Product A, Product B, Product C, and Product D each
individually meet the definition of “medicine” because:

1. each is a substance or preparation that is intended
for use by external or internal application to the hu-
man body in the diagnosis, cure, mitigation,
treatment, or prevention of disease, and is com-
monly recognized as a substance or preparation
intended for such uses, and

2. none of the products are otherwise identified in sec.
77.54(149)(@), (b) or (c), Wis. Stats. (2007-08),
which would result in the product being excluded
from the term “medicine” for purposes of
sec. 77.54(14), Wis. Stats., (2007-08).

NOTE: This letter ruling does not apply to the sales
of, and the storage use or other consumption of Prod-
uct A, Product B, Product C, or Product D, occurring
on or after October 1, 2009. Section 77.54(14), Wis.
Stats. (2007-08) is modified by 2009 Wis. Act 2, effec-
tive October 1, 2009. Section 77.54(14g), Wis. Stats.
(2007-08), is repealed by 2009 Wis. Act 2, effective
October 1, 2009.

# W1009008
December 7, 2009
Type Tax: Sales and Use Taxes

Issue: Exemption for drugs and medicines (on and after
October 1, 2009)

Statutes: Section 77.54(14), Wis. Stats. (2007-2008), as
amended by 2009 Wis. Act 2 and secs. 77.51(3pj)
and (11m) and 77.54(22b), Wis. Stats., as created by
2009 Wis. Act 2.

This letter responds to your request for a private letter
ruling dated December 11, 2008.

This ruling applies to sales of, and the storage, use,
or other consumption of the products indicated on
and after October 1, 20009.

Facts, as provided by you:

Company A is a medical device and pharmaceutical
company. Company A’s products are used for a range of
medical conditions.

l.a. Injectible Tissue Implants
a. ProductA

Company A’s core product, Product A, is a tissue
filler implant that is injected by a physician or a
nurse under supervision of a physician. Product A
consists of particles suspended in a water-based gel
carrier.

Product A is sold in individually packaged, single
dose syringes. Product A packaging carries the fol-
lowing labeling as required by the FDA:

Federal (USA) law restricts this device to sale by or
on the order of a physician.

Product A repairs defects in soft tissue of the body
by initially replacing lost tissue volume and then
stimulating the production of new, long-term natural
collagen by the body. Collagen is a fibrous protein
that is the chief constituent of the connective tissues
in soft tissues of the body, including skin.
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Product A is used in the treatment of defective, dis-
eased, traumatized, or aging human tissue to correct
a number of soft tissue defects, including moderate
to severe facial wrinkles and folds (such as na-
solabial folds), restoration and/or correction of the
signs of facial fat loss (lipoatrophy) in people with
HIV, vocal fold augmentation to treat speech im-
pediments typically caused by stroke or neurological
disorder, acne scars, oral and maxillofacial defects,
and nipple reconstruction after mastectomy. The
U.S. Food and Drug Administration (“FDA”) has is-
sued approvals for Product A to be marketed for the
following treatments:

e 2001 Radiographic tissue marking

e 2002 Vocal fold augmentation to treat
speech impediments caused typi-
cally by stroke or neurological
disorder

e 2003 Oral and maxillofacial defects

e 2006 (Dec) Facial lipoatrophy

e 2006 (Dec) Nasolabial folds and marionette

lines

Product A is currently most commonly used by doctors
in the U.S. for treatment of moderate to severe facial
wrinkles and folds (such as nasolabial folds). Company
A is working with the FDA on clinical studies covering
the use of Product A for additional soft tissue treatments
as well as using Product A combined with lidocaine, a
prescription anesthetic.

b.

Product B

Product B is an injectable implant used as a peri-
urethral bulking agent to treat women who have
stress urinary incontinence due to poorly function-
ing urethral sphincter muscles. Product B consists of
particles suspended in a gel carrier. The Product B
implant is injected into the space around the urethra
near the bladder. After injection, the Product B im-
plant bulks the tissue near the urethral sphincter and
stimulates the production of new, long-term natural
collagen by the body, enabling the sphincter to func-
tion more effectively.

I.b.

The FDA has issued an approval for Product B to be
marketed for the following treatment:

e 2005 Peri-urethral bulking agent to treat
women who have stress urinary in-
continence  due to poorly
functioning urethral sphincter mus-
cles.

Product B is sold in individually packaged, single
dose syringes. Product B packaging carries the fol-
lowing labeling as required by the FDA:

Federal (USA) law restricts this device to sale by or
on the order of a physician.

Pharmaceutical Drugs
Product C

Veins channel oxygen-depleted blood back toward
the heart through one-way valves. If the valves of
the veins do not function well, blood does not flow
efficiently. The veins become enlarged because they
are congested with blood. These enlarged veins are
commonly called spider veins or varicose veins.
Spider veins are small red, blue or purple veins on
the surface of the skin. Varicose veins as larger dis-
tended veins that are located somewhat deeper than
spider veins. There are several adverse conse-
guences of untreated varicose veins, and their
severity will vary from person to person depending
on the circumstances.

Sclerotherapy is a common treatment for small (spi-
der) and medium size (reticular) veins. A tiny needle
is used to inject the veins with a solution (called a
sclerosant) that irritates the lining of the vein. In re-
sponse, the veins collapse and are reabsorbed. The
surface veins are no longer visible. Depending on
the size and location of the veins, different types and
strengths of sclerosants are used. With this proce-
dure, veins can be dealt with at an early stage,
helping to prevent further complications including
surgical removal of veins.

Product C is a well recognized worldwide standard
of care for venous sclerotherapy (sold under the
trade name Drug A outside the U.S.). Such treatment
is typically performed by vascular surgeons, phle-
bologists, and dermatologists. Product C is in a
clinical trial in the United States and not yet ap-
proved by FDA for use in the U.S. as a treatment for



Wisconsin Tax Bulletin 166 — May 2010 11

varicose veins and will be sold by Company A only
after such approval is received. The product is
classified as a prescription pharmaceutical by the
FDA. The trade name for this product in the United
States has not been selected.

. Surgical Adhesives

Product D

Product D is a surgical adhesive used in conjunction
with sutures and staples in open surgical repair of
large vessels, including cardiovascular, vascular,
pulmonary and other general surgical applications.
It is a sealant which can be used in facial aesthetic
applications to create a durable mechanical bond
with full adhesion. It is an attractive alternative to
conventional fixation methods such as drilling into
the skull for fixation or other suspension methods.
Product D is a Class Il medical device, subject to
the medical device regulatory approval pathway. As
a Class Il item, it must go through the most strin-
gent of the regulatory processes for devices. Class
111 devices are usually those that can support or sus-
tain human life, are of substantial importance in
preventing impairment of human health, or which
present a potential, unreasonable risk of illness or
injury. (U.S. Food and Drug Administration web
site — “Device Advice,” updated August 4, 2004)

Questions:

Are the following injectable tissue implants and
pharmaceutical drugs subject to sales and use tax in
Wisconsin?

a. Product A

b. Product B

c. Product C?

Is Product D subject to sales and use tax in Wiscon-
sin?

Answers:

Note: These answers apply to sales of, and the stor-
age, use, or other consumption of the products
indicated, on and after October 1, 2009.

Product A, Product B, and Product C are tangible
personal property. Sales of, and the storage, use or
other consumption of tangible personal property in
Wisconsin are subject to Wisconsin’s sales and use
taxes, unless an exemption applies.

The sale of, and the storage, use or other consump-
tion of Product A, Product B, and Product C are
exempt from Wisconsin sales and use taxes as
drugs, when Product A, Product B, or Product C is
sold or used in a manner described in sec. 77.54(14),
Wis. Stats. (2007-08), including those portions of
this section as amended by 2009 Wis. Act 2.

Product A, Product B, and Product C, when used as
described by you, each individually meets the defi-
nition of a “drug” as defined in sec. 77.51(3pj), Wis.
Stats., as created by 2009 Wis. Act 2.

Sales of, and the storage, use or other consumption
of drugs in Wisconsin are exempt from Wisconsin
sales and use taxes under any one of the following
circumstances prescribed by sec. 77.54(14), Wis.
Stats. (2007-08), including those portions as
amended by 2009 Wis. Act 2:

(a) Prescribed for the treatment of a human being
by a person authorized to prescribe the drugs,
and dispensed on prescription filled by a regis-
tered pharmacist in accordance with law (this
paragraph was amended by 2009 Wis. Act 2).

(b) Furnished by a licensed physician, surgeon, po-
diatrist, or dentist to a patient who is a human
being for treatment of the patient (this paragraph
was amended by 2009 Wis. Act 2).

(c) Furnished by a hospital for treatment of any per-
son pursuant to the order of a licensed
physician, surgeon, podiatrist, or dentist.

(d) Sold to a licensed physician, surgeon, podiatrist,
dentist, or hospital for the treatment of a human
being.

(e) Sold to this state or any political subdivision or
municipal corporation thereof, for use in the
treatment of a human being.

(f) Furnished for the treatment of a human being by
a medical facility or clinic maintained by this
state or any political subdivision or municipal
corporation thereof.
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(9) Furnished without charge to any of the follow-
ing if the drug may not be dispensed without a
prescription:

1. Anphysician.

2. Asurgeon.

3. Anurse anesthetist.

4. An advanced practice nurse.
5. An osteopath.

6. A dentist who is licensed under ch. 447,
Wis. Stats.

7. A podiatrist who is licensed under ch. 448,
Wis. Stats.

8. An optometrist who is licensed under ch.
449, Wis. Stats.

Il. Product D is tangible personal property. Sales of,
and the storage, use or other consumption of tangi-
ble personal property in Wisconsin are subject to
Wisconsin’s sales and use taxes, unless an exemp-
tion applies.

The sale of, and the storage, use or other consump-
tion of Product D is exempt from Wisconsin sales
and use taxes as drugs, when Product D is sold or
used in a manner described in sec. 77.54(14), Wis.
Stats. (2007-08), including those portions amended
by 2009 Wis. Act 2.

Analysis:

Section 77.51(3pj), Wis. Stats. (2007-08), as created by
2009 Wis. Act 2, provides that: “ ‘Drug’ means a com-
pound, substance, or preparation, or any component of
them, other than food and food ingredients, dietary sup-
plements, or alcoholic beverages, to which any of the
following applies:

(a) It is listed in the United States Pharmacopoeia, Ho-
meopathic Pharmacopoeia of the United States, or
National Formulary, or any supplement to any of
them.

(b) Itis intended for use in diagnosing, curing, mitigat-
ing, treating, or preventing a disease.

(c) Itis intended to affect a function or structure of the
body.”

Section 77.51(11m), Wis. Stats. (2007-08), as created by
2009 Wis. Act 2, defines “prosthetic device” to mean: “a
device, including the repair and replacement parts for
the device, that is placed in or worn on the body to arti-
ficially replace a missing portion of the body; to prevent
or correct a physical deformity or malfunction; or to
support a weak or deformed portion of the body.”

Section 77.54(22b), Wis. Stats., (2007-08), as created by
2009 Wis. Act 2, provides, in part, an exemption from
Wisconsin sales and use taxes for: “The sales price from
the sale of and the storage, use, or other consumption
of...prosthetic devices, and accessories for such equip-
ment or devices, if the equipment or devices are used for
a human being.”

The Streamlined Sales and Use Tax Governing Board
has classified “staples, sutures, and suture alternatives”
as a “prosthetic device” in its Health Care Item List Ad-
dendum, revision date: January 29, 2007. You may
access this document by using the following URL.:

http://www.streamlinedsalestax.org/DOCUMENTS/
Rules%20and%20Procedures_RP/Appendix/index_r
ules_and_procedure_appendicies.html

. Product A, Product B, and Product C each individu-
ally meet the definition of “drug” under
sec. 77.51(3pj), Wis. Stats. (2007-08), as created by
2009 Wis. Act 2, because:

(1) each is a substance or preparation that is in-
tended for use in diagnosing, curing, mitigating,
treating, or preventing a disease, and

(2) none of the products are food and food ingredi-
ents, dietary supplements, or alcoholic
beverages.

Provided Product A, Product B, or Product C is sold or
used in one or more of the manners prescribed in sec.
77.54(14), Wis. Stats. (2007-08), including those por-
tions amended by 2009 Wis. Act 2, the sale of, and the
storage, use or other consumption of Product A, Prod-
uct B, or Product C in Wisconsin is exempt from
Wisconsin sales and use taxes.
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Il. Product D, when used as a surgical adhesive in con-
junction with sutures and staples in open surgical
repair of large vessels, including cardiovascular,
vascular, pulmonary and other general surgical ap-
plications, meets the definition of a “prosthetic
device” as defined in sec. 77.51(11m), Wis. Stats.
(2007-08), as created by 2009 Wis. Act 2. When
used as a surgical adhesive in conjunction with su-
tures and staples in open surgical repair of large
vessels, including cardiovascular, vascular, pulmo-
nary and other general surgical applications in the
treatment of a human being, the sale of or storage,
use, or other consumption of Product D in Wiscon-
sin qualifies for exemption under sec. 77.54(22b),
Wis. Stats. (2007-08), as created by 2009 Wis.
Act 2, as a prosthetic device used for a human be-

ing.

Product D, when used in facial aesthetic applica-
tions to create a durable mechanical bond with full
adhesion as alternative to conventional fixation
methods such as drilling into the skull for fixation or
other suspension methods, meets the definition of a
“prosthetic device” as defined in sec. 77.51(11m),
Wis. Stats. (2007-08), as created by 2009 Wis. Act
2. When used in facial aesthetic applications to cre-
ate a durable mechanical bond with full adhesion as
alternative to conventional fixation methods such as
drilling into the skull for fixation or other suspen-
sion methods in the treatment of a human being, the
sale or storage, use, or other consumption of Product
D in Wisconsin qualifies for exemption under sec.
77.54(22b), Wis. Stats. (2007-08), as created by
2009 Wis. Act 2, as a prosthetic device used for a
human being.

#*  W1008005 s
December 1, 2009
Type Tax: Sales and Use Taxes
Issue: Construction contacts with exempt entities
Statutes: Section 77.51(10), Wis. Stats. (2007-2008), as
amended by 2009 Wis. Act 28 and

sec. 77.61(19m)(a), Wis. Stats. (2007-08), as created
by 2009 Wis. Act 28.

This letter responds to your request for a private letter
ruling dated July 29, 2009. In your letter, you request
clarification of the sales and use tax treatment of trans-
actions relating to Company A and Company B.

Facts, as provided in your letter dated July 29, 2009:

Company A and Company B have been operating in re-
liance on a Wisconsin Department of Revenue letter,
dated April 10, 1998 (1998 DOR Letter), relative to the
purchase and resale of materials to exempt entities by
Company B, which materials are then used by Com-
pany A in completing its construction contract with the
exempt entity.

Company A is a member of the AGC of Wisconsin and
as such received a copy of the Wisconsin Department of
Revenue letter, dated July 15, 2009 (2009 DOR Letter),
relating to a change in the Wisconsin sales and use tax
law, effective July 1, 2009. Company B serves the same
functions as LLC B in Example 1 of the 2009 WDOR
Letter.

1998 ruling:

All material facts recited in the 1998 DOR Letter remain
true today. The facts, as detailed in the 1998 DOR Letter
are as follows:

e Company A is a Wisconsin corporation which is
engaged in business as a general contractor.

e Company B is a Wisconsin corporation which is
engaged in the business of providing construction
project management services and purchasing mate-
rials for use by Company A in construction projects
for exempt entities. Company B sells the materials
directly to the exempt entity.

e Company A and Company B are separate legal enti-
ties, but the shareholders of Company B are also the
shareholders of Company A. In addition, Com-
pany B is a shareholder of Company A.

e Company A contracts with Wisconsin exempt enti-
ties to provide construction services.

e Company B purchases materials to be used by
Company A in these construction activities and re-
sells these materials to the exempt entities.

e The exempt entities issue purchase orders to Com-
pany B and pay Company B for the materials.
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e Company B has the materials delivered to the site at
which Company A is providing construction ser-
vices for the exempt entity.

e The contract between Company A and the exempt
entity is only for the providing of construction ser-
vices (i.e., labor only, no materials). Company A
does not and the contract does not require that
Company A furnish any of the materials necessary
to complete the construction activities (i.e., the con-
tract between Company A and the exempt entity is
for labor only).

The following was determined on April 10, 1998:

1. Company B’s sales of tangible personal property to
the exempt entities are not subject to Wisconsin
sales and use tax provided Company B obtains and
keeps either (a) a properly completed Certificate of
Exemption from the exempt entity, or (b) the ex-
empt entity’s Certificate of Exempt Status (CES)
number and records this number on the copy of the
invoice retained by Company B.

2. Company A’s use of the exempt entity’s materials in
completing Company A’s labor only contract with
the exempt entity will not result in the exempt en-
tity’s materials becoming subject to Wisconsin sales
or use tax, as long as Company A was not also the
supplier of those materials to the exempt entity.

3. Company B should provide its suppliers of materials
which it will resell as tangible personal property
with a Wisconsin Resale Certificate to purchase
these items without paying Wisconsin sales and use
tax. Since Company B does not and is not required
to hold a Wisconsin seller’s permit, Company B
should write “Exempt Sales Only” in the area on the
certificate where a seller’s permit humber would be
entered if Company B held a Wisconsin seller’s
permit. This will permit Company B to purchase the
materials which it will resell as tangible personal
property to exempt entities without paying Wiscon-
sin sales and use tax.

If Company B’s suppliers do not accept a resale certifi-
cate completed as described above, Company B should
either provide them with a copy of the (1998 DOR) let-
ter authorizing Company B to make these types of
purchases without paying Wisconsin sales and use tax or
have the vendor call (the Department of Revenue).

Update to 1998 facts:

The following factual items are noted to update and clar-
ify the contextual facts recited in the 1998 DOR Letter:

e Company B is now a wholly owned subsidiary, not a
sister corporation of Company A, and Company B
currently owns no stock of Company A.

e At the current time, Company B provides no con-
struction services to others.

e The Company A contracts with exempt entities are
labor-only relative to all materials sold to the ex-
empt entities by Company B; there are other
materials which are furnished by Company A which
are fully taxable when purchased by Company A.

e Not all materials sold to exempt entities by Com-
pany B are used by Company A; some materials
sold to exempt entities by Company B are used by
sub and sub-subcontractors of Company A and by
others contracting directly with the exempt entities.

Current facts, as updated:

The following facts recited in the 1998 DOR Letter,
modified to reflect the aforementioned updates and
clarifications, are true today:

e Company A is a Wisconsin corporation which is
engaged in business as a general contractor.

e Company B is a Wisconsin corporation which is
engaged in the business of purchasing materials for
use by Company A in construction projects for ex-
empt entities. Company B sells the materials
directly to the exempt entity.

e Company A and Company B are separate legal enti-
ties.

e Company A contracts with Wisconsin exempt enti-
ties to provide construction services.

e Company B purchases materials to be used by
Company A in these construction activities and re-
sells these materials to the exempt entities.

e The exempt entities issue purchase orders to Com-
pany B and pay Company B for the materials.
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e Company B has the materials delivered to the site at
which Company A and others are providing con-
struction services for the exempt entity.

e The contract between Company A and the exempt
entity is only for the providing of construction ser-
vices (i.e., labor only) relative to materials
purchased by the exempt entity from Company B.
Company A furnishes other materials necessary to
complete the construction activities which are tax-
able when purchased by Company A.

e The following additional facts apply, effective
July 1, 2009:

» Company A is and has for many years been
taxed as an S Corporation for state and federal
income tax purposes.

» For several years prior to July 1, 2009, Com-
pany B, having elected the status of a qualified
S corporation subsidiary ("QSSS"), had been a
disregarded entity of Company A for state and
federal income tax purposes.

» Company B revoked its QSSS election effective
July 1, 2009. As a consequence, from and after
July 1, 2009, Company B is no longer a disre-
garded entity of Company A (or any other
entity) but will now be reporting separately as a
C Corporation for federal and state income tax
purposes.

» For authorities governing S corporations gener-
ally, the election by their subsidiaries for QSSS
status, and revocation of such election, see
IRC § 1361 and Treas. Reg 1.1361-5(b)(1)(i);
for authorities incorporating the foregoing rules
into the Wisconsin income and franchise tax
system (secs. 71.22(1k) and 71.365(7), Wis.
Stats.).

» Company B remains a wholly-owned subsidiary
of Company A.

REQUEST: Company A and Company B conclude that
(1) because from and after July 1, 2009, Company B is
no longer a disregarded entity of Company A, the rul-
ings of the 1998 DOR Letter are not altered by the
change in law described in the 2009 DOR Letter; and
(2) there is nothing in the facts as updated and clarified
herein which would alter the rulings of the 1998 DOR
Letter which, therefore, remain valid and reliable going
forward. Company A and Company B request that the

Wisconsin Department of Revenue confirm these con-
clusions.

ANSWER: Your conclusions are correct.
Analysis:

Effective July 1, 2009, 2009 Wis. Act 28 provides that a
single-owner entity that is disregarded as a separate en-
tity for Wisconsin income and franchise tax purposes
under Chapter 71 of the Wisconsin Statutes (“disre-
garded entity") is disregarded as a separate entity for
purposes of Wisconsin sales and use taxes (sec. 77.61
(19m)(a), Wis. Stats. (2007-08), as created in 2009 Wis.
Act 28). The Act also removes the owner of a single-
owner entity that is disregarded as a separate entity un-
der Chapter 71 of the Wisconsin Statutes from the
definition of "person" for purposes of Chapter 77
(sec. 77.51(10), Wis. Stats. (2007-08), as amended by
2009 Wis. Act 28).

Prior to July 1, 2009, a single-owner entity disregarded
as a separate entity for purposes of Chapter 71, is treated
as an entity separate from its owner for purposes of
Chapter 77, except for reporting purposes.

Company B revoked its QSSS election effective July 1,
2009. Company B is no longer a disregarded entity of
Company A (or any other entity) but will now be report-
ing separately as a C Corporation for federal and state
income tax purposes. Therefore, Company A and Com-
pany B are treated as separate entities for purposes of
Wisconsin sales and use taxes. As separate entities, the
following tax treatment continues to apply (as it did un-
der the entities’ structures prior to July 1, 2009):

1. Company B’s sales of tangible personal property to
the exempt entities are not subject to Wisconsin
sales and use tax provided Company B obtains and
keeps either (a) a properly completed Certificate of
Exemption from the exempt entity, or (b) the ex-
empt entity’s Certificate of Exempt Status (CES)
number and records this number on the copy of the
invoice retained by Company B.

2. Company A’s use of the exempt entity’s materials in
completing Company A’s labor only contract with
the exempt entity will not result in the exempt en-
tity’s materials becoming subject to Wisconsin sales
or use tax, as long as Company A was not also the
supplier of those materials to the exempt entity.



16 Wisconsin Tax Bulletin 166 — May 2010

3. Company B should provide its suppliers of materials
which it will resell as tangible personal property
with a Wisconsin Resale Certificate to purchase
these items without Wisconsin sales and use tax.
Since Company B does not and is not required to
hold a Wisconsin seller’s permit, Company B should
write “Exempt Sales Only” in the area on the cer-
tificate where a seller’s permit number would be
entered if Company B held a Wisconsin seller’s
permit. This will permit Company B to purchase the
materials which it will resell as tangible personal
property to exempt entities without paying Wiscon-
sin sales and use tax.

If Company B’s suppliers do not accept a resale certifi-
cate completed as described above, Company B should
either provide them with a copy of this letter authorizing
Company B to make these types of purchases without
paying Wisconsin sales and use tax or have the vendor
call (the Department of Revenue).

# W1008006
December 1, 2009
Type Tax: Sales and Use Taxes
Issue: Construction contracts with exempt entities

Statutes: Sections 77.61(19m), Wis. Stats. (2007-2008),
as created by 2009 Wis. Act 28.

This letter responds to your request for a private letter
ruling dated August 19, 2009.

Facts, as provided by you:

In June, the Wisconsin Legislature passed 2009 Wis. Act
28 effective July 1, 2009 which made the sales and use
tax treatment of disregarded entities consistent with the
tax treatment for income tax purposes. Prior to that date
a single owner entity was treated as a separate entity for
sales use tax purposes. The above Act changed that
treatment.

Company A is a Wisconsin contractor providing con-
struction of real property (commercial, institutional,
etc.) in Wisconsin.

Company B was formed February 2003 as a single
member LLC of which Company A was the single
member. As such, it was treated as a disregarded entity
for income tax purposes but as a separate entity for sales
and use tax purposes. Company B currently shares the
same sellers permit number as Company A but Com-
pany B has requested, via separate correspondence to
the Wisconsin Department of Revenue, direction as to
how to proceed to obtain a separate sellers permit.

In general, Company B primarily engages in purchasing
construction materials for resale without tax and resells
them to the following:

a. Company A - with sales tax and profit markup when
incorporated as part of construction that Company A
performs.

b. Company C - with sales tax and profit markup when
incorporated as part of construction that Company C
performs.

c. To tax exempt clients of Company B, without sales
tax when incorporated into construction projects and
installed by Company A, Company C or various
subcontractors. Appropriate tax exempt certificates
are obtained from the tax exempt clients as applica-
ble. Company B does not perform any installation or
construction labor.

Effective July 1, 2009 Company B changed from a sin-
gle member LLC to a partnership as follows:
(a) Company B changed its operating agreement to per-
mit the transfer of membership to another entity and
(b) Company B sold a 5% membership interest in Com-
pany B to another entity, Company D.

As a result of the above change, the ownership of Com-
pany B is a partnership and effective July 1, 2009 is
structured as follows:

95% owned by Company A and 5% owned by
Company D.

In turn, Company A is owned approx 39% by Indi-
vidual E, 39% by Individual F and the remainder by
various minor shareholders.

Company D is owned 50% by Individual E and 50%
by Individual F.
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Company B occupies the same premises as Company A.
Company B does not have any direct employees. Com-
pany B will continue to procure and pay for hourly
accounting and administrative services, the rental of
space and other related costs from Company A under a
services agreement using market rates.

Company B has its own vendors, checking account, fed-
eral ID#, books and records.

Company B has elected to file its own federal income
tax return as a partnership.

Rulings requested by you:

Under the procedures and facts discussed above, you
request the following rulings:

1. That the Wisconsin Department of Revenue recog-
nizes the sovereignty of Company B as a standalone
entity, separate from its partners, and a sovereign re-
seller of materials based on the above stated facts.

2. That the purchase of building materials from various
suppliers by Company B will not be subject to Wis-
consin sales or use tax under Company B’s reseller's
number and no Wisconsin sales or use tax is due as
a result of Company B selling those materials to a
tax exempt client who provides a valid tax exempt
certificate or who holds a valid tax exempt status
when those materials are used by Company A,
Company C, or other subcontractors in real property
construction contracts as set forth above.

Rulings:

1. Company B is recognized, for purposes of Wiscon-
sin sales and use tax laws in effect as of July 1,
2009, as an entity that is separate from its owners.

2. Asof July 1, 2009, Company B may purchase build-
ing materials and other tangible personal property
that it will resell to customers in the ordinary course
of its business as a seller of tangible personal prop-
erty without Wisconsin sales or use taxes as
purchases for resale. No Wisconsin sales or use tax
will be due when Company B sells such building
materials or other tangible personal property as tan-
gible personal property to a tax exempt client who
holds a Certificate of Exempt Status (CES) issued
by the Wisconsin Department of Revenue and pro-
vides Company B with a properly completed
exemption certificate or its CES number. This is the
case, even though one or more of the owners of

Company B may subsequently install the building
materials or other tangible personal property pur-
chased by the exempt entity from Company B in
fulfillment of a real property construction activity
for that exempt entity.

Analysis:

As of July 1, 2009, a single-owner entity that is disre-
garded as a separate entity for purposes of Wisconsin
income or franchise taxes under Chapter 71, Wis. Stats.,
is disregarded for purposes of Wisconsin sales and use
taxes under Chapter 77, Wis. Stats., pursuant to sec.
77.61(19m), Wis. Stats. (2007-08), as created by 2009
Wis. Act 28.

The following facts have been stipulated:

e Company B, as of July 1, 2009, is owned 95% by
Company A and 5% by Company D.

e Company B will occupy the same premises as Com-
pany A.

e Company B does not have any direct employees.

e Company B will continue to procure and pay for
hourly accounting and administrative services, the
rental of space and other related costs from Com-
pany A under a services agreement using market
rates.

e Company B has its own vendors, checking account,
federal ID#, books and records.

e Company B has elected to file its own federal in-
come tax return as a partnership.

Company B, as of July 1, 2009, is no longer a single-
owner entity that is disregarded for purposes of Chapter
71 of the Wisconsin Statutes. Rather, as of July 1, 2009,
Company B is an entity that is owned by two members,
and cannot be treated as a single-owner entity that is
disregarded for purposes of Chapter 71 of the Wisconsin
Statutes.

Since Company B is treated as a separate entity for pur-
poses of Wisconsin sales and use taxes as of July 1,
2009, Company B may purchase building materials and
other tangible personal property that it will resell to cus-
tomers in the ordinary course of its business as a seller
of tangible personal property without Wisconsin sales or
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use taxes as purchases for resale, provided that Com-
pany B does not also install such building materials or
other tangible personal property sold to its customer in
fulfillment of a real property construction activity for
such customer. This includes its sales to sales and use
tax exempt entities who will purchase building materials
or other tangible personal property from Company B for
projects where and the installation of such building ma-
terials or other tangible personal property for the exempt
entity will be performed by Company A, Company C, or
other subcontractors in real property construction con-
tracts Company A, Company C, or the other
subcontractors have with that exempt entity.

% W1009007
December 4, 2009
Type Tax: Sales and Use Taxes
Issue: Contract amendment fees

Statutes: Sections 77.51, 77.52, 77.522, and 77.54(8),
Wis. Stats. (2007-08)

This letter responds to your request for a private letter
ruling dated July 23, 2009.

Facts, as provided by you:

Company A finances the purchase of automobiles. It
enters into consumer installment sales contracts with
auto buyers. Often the amount owed on the sales con-
tract is more than the value of the car in the short term,
so that if the customer has an accident and totals the car,
his or her insurance will pay book value. However, the
note might be somewhat larger than the payoff. This
difference, for which the customer is responsible, is
known as the Gap. There are insurance policies avail-
able to cover the Gap, and such products are known as
"Gap Insurance" and sales tax is not due on the sale of
that product per the General Exemption to Sales and Use
Tax found in Wis. Stat. § 77.54(8).

Section 77.54(8) reads "[there are exempted from the
taxes imposed by this subchapter] (8) [c]harges for in-
terest, financing or insurance where such charges are
separately set forth upon the invoice given by the seller
to the purchaser.” On Oct. 1, 2009 the following provi-
sion will become effective: "[there are exempted from
the taxes imposed by this subchapter] (8) [c]harges for
insurance, not including contracts under
S. 77.52(2)(a)13m, where such charges are separately set

forth upon the invoice given by the seller to the pur-
chaser.”

Company A offers something similar to Gap Coverage
Insurance, but it is not an insurance product. Rather, it is
a contractual modification to the purchase Contract
which provides that if there is a Gap, Company A will
cancel the amount on the Note up to a certain amount.
The customer pays a fee for the contract amendment.

The addendum is described above. It is simply a con-
tract modification that the consumer and Company A
agree to. That addendum provides debt cancellation in
the event the car is totaled and at the time of the acci-
dent is worth less than the amount of the note to
Company A for the purchase of the vehicle.

This is not a step transaction. All documents are signed
at the time of closing and there are no additional steps
before or after this, other than in the ordinary course of
trying to collect the debt.

Additional information that you have furnished to me
and is a part of this ruling request is that Company A
provides financing to the person purchasing the automo-
bile and does not purchase or sell the automobiles being
acquired by its customers.

Question:

Are the receipts that Company A receives from the pur-
chaser of the automobile from Company A’s separately
stated charges to its customer for Company A providing
the services described in the “Debt Cancellation Adden-
dum” agreement provided with request for a ruling,
subject to Wisconsin sales and use taxes?

Answer:
No.
Analysis:

Through September 30, 2009, Wisconsin’s sales and use
taxes apply to a retailer’s gross receipts, as defined in
sec. 77.51(4), Wis. Stats. (2007-08), from the retailer’s
sales of tangible personal property and the retailer’s
sales of those services specified by statute as being sub-
ject to the tax, and sold, performed or furnished in
Wisconsin, unless an exemption applies. Gross receipts
that Company A receives through September 30, 2009
from its customer, from a separately stated charge for
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providing the benefits under the “Debt Cancellation Ad-
dendum,” do not constitute either gross receipts from a
sale of tangible personal property or gross receipts from
the sale of a service that is specifically identified in the
statutes as being subject to the tax.

Effective October 1, 2009 and thereafter, Wisconsin
sales taxes apply to the sales price, as defined in
sec. 77.51(15b), Wis. Stats. (2007-08), that a retailer
receives from its sales of tangible personal property,
items, property, and goods under sec. 77.52(1)(b), (c),
and (d), Wis. Stats., (2007-08), and the retailer’s sales of
those services specified by statute as being subject to the
tax, that are sourced to Wisconsin as provided in
sec. 77.522, Wis. Stats. (2007-08), unless an exemption
applies. The sales price that Company A receives, on or
after October 1, 2009, from its customer, from a sepa-
rately stated charge for providing the benefits under the
“Debt Cancellation Addendum,” is not a sales price re-
ceived from a sale of tangible personal property; a sales
price received from a sale of an item, property, or good
under sec. 77.52(1)(b), (c), or (d); or the sales price re-
ceived from the sale of a service that is specifically
identified in the statutes as being subject to the tax.



