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SALES AND USE TAXES

- Admissions. Milwaukee  Symphony
- Orchestra, Inc. vs. Wisconsin Department of
Revenue (Dane County Circuit Court, April 23, 2008).
This is a judicial review of the Wisconsin Tax Appeals
Commission decision dated December 15, 2006. See
Wisconsin Tax Bulletin 150 (January 2007), pages 31-
32, for a summary of the Wisconsin Tax Appeals Com-

mission’s decision.

The main issue in this case is whether revenues received
by Milwaukee Symphony Orchestra Inc. (“MSQO”) from
admissions to its concerts are subject to Wisconsin sales
tax under sec. 77.52(2)(a)2., Wis. Stats., which imposes
Wisconsin sales and use tax on the sale of admissions to
amusement, athletic, entertainment, or recreational
events or places.

The Department of Revenue conducted a field audit of
MSO for September 1, 1992 through August 31, 1996.
During the audit period, MSO paid sales taxes on its
concert ticket sales. In July 1997, MSO filed amended
sales tax returns for the audit period, claiming a refund
of $719,456.69 in sales tax that it had previously paid on

on Litigation

its sales, including all of its ticket sales. The department
granted a portion of MSQO’s refund claim and denied the
remainder of the claim, which denial MSO contests.

The Department of Revenue contends that MSO’s per-
formances are primarily entertainment in nature. It was
the assertion of MSO that its purpose of performing is
primarily educational in nature. The Wisconsin Tax Ap-
peals Commission previously concluded that the
concerts at issue are not primarily educational events
and the receipts from its concerts are, therefore, subject
to Wisconsin sales tax.

The Circuit Court determined that the Wisconsin Tax
Appeals Commission’s interpretation of
sec. 77.52(2)(a)2., Wis. Stats., as establishing a test
based on a distinction between educational and enter-
tainment events, has no foundation in the statute. The
Circuit Court stated that the educational value of an
event is not an appropriate test to determine whether an
event is “entertainment.”

Therefore, the Circuit Court remanded the action back to
the Wisconsin Tax Appeals Commission to develop a
standard for determining whether an event is “enter-
tainment” and then apply its standard to MSQO’s concert
receipts. Although the Wisconsin Tax Appeals Commis-
sion is free to conclude that MSQO’s concerts are taxable
entertainment events, the Circuit Court stated that the
Wisconsin Tax Appeals Commission must anchor its
determination on a statutorily-based standard.

It was not known at the time of publication whether this
decision would be appealed.

Computer software — taxability (canned
VS.  custom programs).  Wisconsin
Department of Revenue vs. Menasha Corporation (Su-
preme Court of Wisconsin, July 11, 2008). On
January 25, 2007, the Court of Appeals reversed the Oc-
tober 26, 2004 decision of the Circuit Court for Dane
County, which had reversed the Wisconsin Tax Appeals
Commission’s December 1, 2003 decision. See Wiscon-
sin Tax Bulletin 151 (April 2007), page 20, Wisconsin
Tax Bulletin 141 (January 2005), page 25, and Wisconsin
Tax Bulletin 137 (January 2004), page 29, respectively,
for summaries of the Court of Appeals, Circuit Court,
and Commission decisions.
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Facts

The taxpayer is a Wisconsin corporation with headquar-
ters in Neenah, Wisconsin. In 1993, the taxpayer hired
an independent accounting firm to evaluate its business
and accounting software systems. The firm recom-
mended that the taxpayer standardize its systems by
implementing a single business software environment.
The independent accounting firm also recommended
that another consulting firm conduct feasibility studies
to determine if a software system could integrate all of
the taxpayer’s subsidiaries. With its consultants, the tax-
payer concluded that a global application software
system would be feasible, provided that the new system
allowed custom modification to meet the taxpayer’s
unique business requirements.

The taxpayer purchased the software system (“R/3 Sys-
tem”) in 1995 for $5.2 million. The initial R/3 System
consisted of more than seventy software modules. Each
module provided a rudimentary business and accounting
software system for a segment of a client’s business.
The R/3 System is not usable to a client as sold; it must
be modified to fit a client’s business operations. It be-
comes usable for serving a client’s business and
accounting needs only after the modifications are com-
pleted.

The licensing agreement contained no provision for cus-
tomization of the system by the vendor; however, the
vendor advised the taxpayer that, because of the com-
plexities of the system and substantial customization
necessary to make the system usable, the taxpayer
would be required to retain either the vendor’s consult-
ants or a consultant designated by the vendor. Since the
vendor was unable to supply all of the necessary con-
sultants for the installation and customization of the
system, the taxpayer worked with one of the vendor’s
designated consultants. The taxpayer understood that the
customization process could take years to complete and
would cost tens of millions of dollars. The taxpayer’s
budget for purchasing the R/3 System included the costs
that it expected to pay both the vendor and the vendor’s
designated consultants for the configuration, modifica-
tion, and customization of the system.

Initial installation of the R/3 System began on
March 25, 1996, and downloading was complete on
March 27, 1996. The implementation and programming
team members worked to customize the system for over
nine months in order to meet the taxpayer’s functional
needs. The programming team created codes for hun-
dreds of user exits to the R/3 System to integrate
external programs with the R/3 System. In addition, the

programming team created new subsystems to run paral-
lel to the R/3 system for operations that were not
available in the R/3 System, but were critical to the tax-
payer’s business. In total, more that 3,000 modifications
were made to the R/3 System by the implementation and
programming teams. The vendor also provided patches
for the R/3 System to correct functional gaps. Some of
these patches included new source code written specifi-
cally for the taxpayer’s R/3 System to address the
shortfalls of the R/3 System as it applied to the tax-
payer’s business.

Testing of the R/3 System lasted three to four months
and included running real data through the system to
determine whether it was operational in accordance with
the taxpayer’s required specifications. After testing was
complete, all relevant employees from all of the tax-
payer’s subsidiaries were required to attend two-day to
five-day classes provided by the consultants and the
taxpayer’s information support staff.

Customization and installation of the R/3 System cost
the company more than $23 million, of which only $5.2
million was for the core R/3 System. To customize the
system for the taxpayer’s business, the taxpayer paid the
vendor $2.5 million, the vendor’s designated consultant
approximately $13 million, and third-party consultants
approximately $775,000.

In 1998, the Department of Revenue audited the vendor.
In that audit, the department determined that the R/3
System was non-custom and thus taxable. The vendor
did not dispute that determination. Separately, the ven-
dor and the taxpayer entered into an agreement whereby
the taxpayer would pay sales tax for the R/3 System but
that the taxpayer would dispute that payment and file a
claim for refund. The taxpayer filed a claim for refund
with the Department of Revenue for tax paid on its pur-
chase of the R/3 System. The department denied the
taxpayer’s refund claim and its petition for redetermina-
tion.

Case History

This case was previously heard by the Wisconsin Tax
Appeals Commission, the Circuit Court for Dane
County, and the Court of Appeals. Each of the courts
decided the following:

Wisconsin Tax Appeals Commission — On December
1, 2003, the Commission granted the taxpayer’s mo-
tion for summary judgment. Using the factors for
determining whether a program is a custom program
under sec. Tax 11.71(1)(e), Wis. Adm. Code, the
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Commission concluded the software was custom
software, because: (1) significant presale consulta-
tion and analysis had occurred, (2)a former
employee of the vendor loaded the software, and af-
ter installation and customization was complete, the
R/3 System was tested for three to four months,
(3) substantial training and written documentation
was required, (4) the system needed enhancement
and maintenance support, (5) the cost, when consid-
ering all the facts and circumstances, is a factor, but
not determinative*, and (6) the software was not
“prewritten” software because of the substantial
amount of resources, time, and effort needed to
make the R/3 System usable. The Commission de-
termined that Factor 7 regarding significant
modification to an existing program was not appli-
cable, because the R/3 System was a custom
program rather than an existing program. The De-
partment of Revenue appealed this decision to the
Circuit Court for Dane County.

*The Commission concluded that Factor 5 re-
garding a rebuttable presumption that a
program is not custom if it cost $10,000 or less,
should not apply in this case, because the cost
greatly exceeded $10,000, but the Commission
reasonably concluded that cost could be consid-
ered when evaluating all the facts and
circumstances. In the end, the Commission rea-
sonably considered cost.

Circuit Court for Dane County — The Circuit Court
reversed the Commission on October 6, 2004.
While the Circuit Court found no error with the
Commission’s interpretation of the rule’s introduc-
tion, it disagreed with the Commission’s
interpretation and application of some factors. The
Circuit Court concluded that the R/3 System was ex-
isting and prewritten when the vendor sold it to the
taxpayer because (1) while there may have been
significant presale consultation and analysis, and
significant testing of the customized system, the fact
that a former employee of the vendor installed it
rather than the vendor weighs in favor of deeming
the R/3 system prewritten; (2) while the Department
of Revenue conceded the third, fourth, and fifth fac-
tors, the R/3 System fits the definition of a
prewritten program because (a) it was already pre-
pared and available for general consumption prior to
the sale to the taxpayer, (b) it was held by the ven-
dor to be licensed to thousands of world-wide
customers as requested, and (c) it was not written
solely for the taxpayer upon the taxpayer’s request;
therefore, (3) given that the R/3 System was an ex-

isting program, the seventh factor does apply, and
the facts as set forth by the Commission do not
show that the vendor performed the significant
modification of the R/3 System that was required to
make it useful to the taxpayer.

The Circuit Court stated that where the software se-
lected for purchase is an already existing program
available for general use, significant modification
must be made by the vendor for the software to be
deemed custom. Thus, the taxpayer’s purchase of
the R/3 System did not involve the purchase of cus-
tom software.

Court of Appeals - On January 25, 2007, the Court
of Appeals reversed the Circuit Court’s decision and
affirmed the Commission’s decision granting a re-
fund to the taxpayer for taxes paid on the software.
The Court of Appeals concluded that the Commis-
sion  reasonably interpreted and applied
sec. Tax 11.71(1)(e) and (k), Wis. Adm. Code, in de-
termining that the software was customized
software. The Department of Revenue appealed this
decision to the Supreme Court of Wisconsin.

Issues

The Supreme Court of Wisconsin addressed the follow-
ing two issues:

1. What is the proper level of deference that it
should give to the Commission’s decision?

2. Did the Commission reasonably conclude that
the R/3 System was a custom program and,
therefore, not subject to sales and use tax?

The Supreme Court of Wisconsin’s Decision

Issue 1 — In this case, the Supreme Court of Wisconsin
reviewed the Commission’s decision. While the Su-
preme Court of Wisconsin is not bound by an agency’s
(for example, the Commission’s) conclusions of law, the
Supreme Court of Wisconsin may defer to the Commis-
sion’s legal conclusions. The specific characterization of
deference given to an agency is dependent upon whether
the agency is interpreting a statute or a regulation.

The Supreme Court of Wisconsin concluded that the
Commission’s interpretation  of  the  statute
(sec. 77.51(20), Wis. Stats.) is entitled to “due weight
deference, while the Commission’s interpretation of the
regulation (sec. Tax 11.71(1)(e), Wis. Adm. Code) is
entitled to “controlling weight deference.”
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Issue 2 — The Supreme Court of Wisconsin determined
that the Commission reasonably concluded that all the
facts and circumstances and all seven factors provided
by regulation must be considered when determining
whether a computer program is a custom program. Ap-
plying this construction to the particular facts of the
case, the Supreme Court of Wisconsin determined that
the Commission reasonably concluded that the R/3 Sys-
tem was a custom program.

Accordingly, the Supreme Court of Wisconsin affirmed
the decision of the Court of Appeals.

Manufacturing exemption - snow-
& grooming equipment. James Engel d/b/a
Sunburst Snowtubing and Recreation Park, LLC vs.
Wisconsin Department of Revenue (Wisconsin Tax Ap-
peals Commission, May 27, 2008).

The issue in this case is whether James Engel d/b/a Sun-
burst Snowtubing and Recreation Park, LLC and
Summit Ski Corp. d/b/a Sunburst Ski Area (together,
“taxpayer”) uses snow-grooming tractors and related
equipment exclusively and directly in its manufacture of
snow, thus allowing the taxpayer an exemption from
Wisconsin sales and use taxes on its purchase of such
equipment. Section 77.54(6)(a), Wis. Stats., provides an
exemption for machinery and specific processing
equipment used exclusively and directly by a manufac-
turer in manufacturing tangible personal property.

The taxpayer owns and operates a winter recreational
ski, snowboarding, and snowtubing area where the pub-
lic can enter and participate for a fee. The taxpayer
collects and remits sales taxes on its fees, which are tax-
able admissions.

In connection with its business, the taxpayer owns and
operates certain snow-making and grooming equipment.
The taxpayer uses its snow-grooming tractors and re-
lated equipment to spread and groom manufactured
snow on the slopes of its facility. The snow-grooming
tractors and related equipment are used to groom both
manufactured snow and natural snow at its facility. The
tractors are used by the taxpayer on a daily basis to re-
finish snow surfaces, regardless of new snow additions
(natural or machine-made snow) and regardless of any
snow-making process. On a daily or twice daily basis,
the taxpayer uses the grooming tractors to create a
“Corduroy Groomed Surface Condition” on the slopes
of its facilities for use by its customers. Although the
taxpayer does not manufacture snow for sale to its cus-
tomers, the taxpayer asserts that it manufactures this
“Corduroy Groomed Surface Condition” for sale to its

customers that the customers purchase and consume
through use on the slopes.

The Department of Revenue allowed the exemption for
machinery and equipment that the taxpayer used in its
snow-making operation. However, the department stated
that the manufacturing process ends when the snow is
deposited in piles on the slopes of the taxpayer’s facili-
ties. The taxpayer asserted that the end product of its
manufacturing process is the “Corduroy Groomed Sur-
face Condition” composed of natural and man-made
snow and produced by the grooming tractors.

The Commission ruled that the snow-grooming equip-
ment at issue did not qualify for exemption from
Wisconsin sales and use taxes under sec. 77.54(6)(a),
Wis. Stats. The taxpayer is not in the business of selling
snow, including packed snow with a “Corduroy
Groomed Surface Condition,” to its customers. The tax-
payer’s customers do not come to its facilities to
purchase snow. Rather, its customers come to ski, snow-
board, or go snowtubing. The taxpayer sells taxable
admissions. To the extent that the taxpayer sells any
snow (including groomed snow) as tangible personal
property in conjunction with its sales of admissions,
such sales would be treated as incidental to its sales of
services.

It was not known at the time of publication whether the
taxpayer would appeal this decision.

SALES AND USE TAXES
WITHHOLDING OF TAXES

w . Officer Liability. Christopher L. Field vs.
- Wisconsin Department of Revenue (Wisconsin
Tax Appeals Commission, March 19, 2008). The issue
in this case is whether the taxpayer is a responsible per-
son who is liable for the unpaid sales taxes of Next
Generation  Computers, LLC (“NGC”) under
sec. 77.60(9), Wis. Stats, for the period of July 1, 2001

through December 31, 2001.

AND

NGC was organized effective June 21, 2001. NGC had a
checking account that was active throughout and after
the period at issue. The taxpayer was one of three indi-
viduals who signed a Bank Signature Card for the
account and was authorized to act on NGC’s behalf with
respect to the account. The taxpayer signed checks from
NGC’s checking account during this period that were
issued to various persons.
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The taxpayer denied that he was a member and officer
of NGC; however, the taxpayer stated that he was a
member and officer of NGC in prior correspondence
with the Wisconsin Department of Revenue. Addition-
ally, on NGC’s application for a Wisconsin Seller’s
Permit, the taxpayer is listed as an officer and 25%
owner of NGC.

The Commission stated that the Department of Revenue
presented clear and satisfactory evidence establishing
that the taxpayer had the authority and duty to pay the
taxes at issue and that he intentionally breached that
duty. Therefore, the Commission concluded that the
Department of Revenue was correct in determining that
the taxpayer is a responsible person with respect to NGC
and that the taxpayer is personally liable for the unpaid
sales taxes at issue.

The taxpayer has appealed this decision to the Circuit
Court.
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