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expenses in connection with the
adoption of an eligible child by an
employe under an adoption assis-
tance program?

Answer 1: No. Amounts paid or ex-
penses incurred by an employer for
qualified adoption expenses under
an adoption assistance program that
meets the requirements of sec. 137
of the Internal Revenue Code are not
subject to Wisconsin income tax
withholding. O

SALESAND USE TAXES

Note: The following tax release in-
terprets the Wisconsin sales and use
tax law as it applies to the 5% date
sdes and use tax. The 0.5% county
and 0.1% stadium sales and use taxes

Background: Effective August 1,
1998, sec. 77.52(2)(8)2, Wis. Stats.
(1997-98), provides that admissions
to county fairs are not subject to
Wisconsin sales or use tax. Ques-
tions have been raised as to what
fairs and which admissions qualify
for this exemption.

Question 1: Does “county fair”
include the district
annually in Marathon,

Question 4: Does “county fair” in-
clude a community festival limited
to amusement rides, musical per-
formances, food stands, and other
fund raising activities?

Answer 4: No.

Question 5: What “county fair” ad-
missions are not subject to

fairs held Wisconsin sales or use tax under
Douglas, sec.

77.53(2)(a)2, Wis. Stats.

Wood, LaCrosse, and Chippewa (1997-98)?

counties?

Answer 1: Yes.

Answer 5. Admissions that grant
access to the county fair grounds are
not subject to Wisconsin sales tax

Question 2: Does the fact that a under section 77.52(2)(@)2, Wis.
county fair is operated by a 4-H or Stats. (1997-98) (e.g., main gate
non-county  agricultural  society admissions). Other admissions once
eliminate the county fair from ex- admitted to the fairgrounds, such as

may aso apply. For information on  emption? charges to enter a beer tent, attend a
sales or purchases that are subject to grandstand entertainment perform-
the county or stadium sdles and use  Answer 2: No. ance, or have access to amusement

tax, refer to Wisconsin Publica
tion 201, Wisconsin Sales and Use
Tax Information.

Question 3: Does “county fair” in-

Milwaukee County and the World
Admissionsd County Fairs  Dairy Expo?

Statutes: Section 77.52(2)()2,  Answer 3: No.

Wis. Stats. (1997-98)

games and rides are taxable, unless
some other exemption or exclusion

clude the Wisconsin State Fair in applies (e.g., occasional sale). [0

<:’[ Private Letter Rulings

“Private letter rulings” are written last three digits are the number in
statements issued to a taxpayer bythe series of rulings issued that yeai
the department, that interpret Wis- The date is the date the ruling wa:
consin tax laws based on theissued.

taxpayer's specific set of facts. Any o . :
taxpayer may rely upon the ruling to Certain information that could iden-

the extent the facts are the same adily the taxpayer has been deletec
those in the ruling. Additional information is available

in Wisconsin Publication 111, “How
The ruling number is interpreted as to Get a Private Letter Ruling From

Corporation Franchise and In-
come Taxes

Allocation of income — situs
W9853009 (p. 26)
Sales and Use Taxes

Single owner entities — “check-the
box” W9907001 (p. 28)

follows: The “W” is for “Wiscon-
sin”; the first four digits are the nue.”
year and week the ruling becomes
available for publication (80 days

after it is issued to the taxpayer); the

The following private letter rulings
areincluded:

the Wisconsin Department of Reve-
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to make the corporate partner tax-Taxable income of the taxpayer for
able in State X even though it would the prior three years was as follows:
not otherwise have nexus with

3% wos53000 ¥

October 12, 1998 State X. Generally, if the partnership Total
_ _ is not part of the corporate partner’s Everywhere _State X
Type Tax: Corporation Franchise nitary business, the corporate part-
and Income ner's share of partnership income is1995 X 521x
. . . apportioned to State X under the 1996 y .509y
|ssue: Allocation of Income —Situs 5131 income apportionment rules, 1997 z 3862

applied at the partnership level only.
However, since its inception in The “Total Everywhere” income is
1973, ABC has been allowed to the amount that is currently sub-
utilize the separate accountingjected to Wisconsin taxation. Since
method to determine its State X the income taxed by State X is also
source income. included in the amount of income
This letter is in response to your pri- taxed by Wisconsin, the taxpayer's
letter ruling reauest reaardin As a result of the above-cited current tax situation regults in
}[/r?tet et t fg q i 9 hi ﬁStateX rules, the taxpayer was slightly more than 50% of its total
hoeld;eg Tr?wri]teg Sa??rllrg?srﬁi;)o?n\t,ér:ecst deemed to have nexus in State X forincome bging subjected to double
in a partnership that has busines corporate income tax purposes. 'I_'hestate taxation.
operations in and outside WisconsinSiaxlo"’lyer therefore files a State X In-
P "come tax return each year, reportingRequest
its 50% share of the partnership’s
income which is specifically allo- Tge Laxpayer reques';s al_“]fling aS_ItO
: - ., cated to State X under the separatevhether some type of reliet Is avail-
nges garxp;?])ilze er dISinaV\C/ic;?: rg[r']oirr]‘ Vlvgé%h accounting method. None of the tax- able to mitigate the resulting double
. 9 . 'Spayer’s other income is subjected totaxation on that portion of its part-
State X income tax under this meth-nership income apportioned to
jodology. State X.

Statutes: Section 71.25(5) and (6),
Wis. Stats. (1995-96)

Wis. Adm. Code: Section Tax 2.39
(May 1995 Register)

Facts

operations consisting of commercial
real estate ownership and renta
throughout Wisconsin. The taxpayer
itself has no property, payroll, or
sales in any other state.

Wisconsin Taxation (1) Based upon the other state’s
finding of nexus.

As stated previously, the taxpayer’s

regular business operations (ex-If the department were willing to

: on Tl .~ cluding partnership activities) do not recognize State X's finding of nexus
quired a 50% limited partnership cause nexus in any state other tharin this particular taxpayer’s case, the

interest in a partnership whose busi-"". ; ’ ; . . :
b P Wisconsin. In addition, Wisconsin taxpayer requests a ruling authoriz-

ness operations consist of the . ; R
. : ing the taxpayer to either:
operation of several businesses lo.2ppears to automatically treat thelng pay

: ” = ownership of a limited partnership _ _
;ﬁgeﬁlvzgcsggtwhe;'h?g%ré Sttséep;(rt)_interest as a passive investment, s@) Reduce its total taxable income
nership has property. pa1yroll, ang that the taxpayer's own apportion- by the amount of partnership in-
sales in both of these states. The™ e factors cannot be ‘T’ldJUSted by ~come that is - specifically
partnership is Partnership ABC S Share of the partnership’s factors. allocated to State X under the
(“ABC). Since separate accounting did not ~State X taxing scheme, then

appear to be an option under Wis-  subject the remaining portion to
consin rules either, the taxpayer has  100% Wisconsin taxation. This
always filed a Wisconsin Form 5.  option would completely elimi-
For State X corporate income tax ThiS resulted in 100% of the tax- ~ nate the double taxation which
purposes, if a partnership is deter-Payer's income being subjected to  currently occurs with respect to
mined to have nexus within the Wisconsin taxation, including the  Staté X-taxed income, and

However, in 1973, the taxpayer ac-

Sate X Taxation

state, then the partership’s corpo-fUll @mount of its partnership in- would therefore be more equita-
rate partners (whether general orCOMe, a substantial portion of which ble and  preferred  than
is also taxed to State X. alternative b, below.

limited) are deemed to be engaged in
business in State X. This rule serves
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b) Apportion its total taxable in- ¢ Face-to-face meetings with gen- Based on these activities, it would

come to Wisconsin based upon eral partner at least once a year appear that the taxpayer’s partner-
not only its own three appor- ship interest should not arbitrarily be
tionment factors, but also its « Phone conversation with mar- considered passive simply because it
proportionate share of the part- keting personnel for the is alimited interest. Although identi-
nership’s three apportionment  partnership fied as a limited partner in the
factors. partnership agreement, this partner
« Review of partnership’s monthly has played a nonpassive role with
If, for some reason, the department financial statements respect to the ability to provide input
is unwilling or unable to recognize and approval of both major and

State X's finding of nexus, then the Documentation in support of the trivial business operation issues.
taxpayer asks that the departmentabove activities on the part of the Even the general partners them-
consider the second alternative be-corporate partner includes the fol-selves do no manage the
low. lowing: partnership’s day-to-day operations -
an outside management team is
(2) Based upon a finding that the A, Annual budgetary package sentutilized. As a nonpassive invest-
limited partnership interest is not to the taxpayer for its review ment, the partnership’s factors could
passive. and approval. This is the identi- be used to adjust the taxpayer’s fac-
cal package which is sent to the tors, which would at least provide
Generally, the ownership of only a  general partners and includes in-partial relief.
limited partnership interest severely formation regarding projected
limits a partner's participation in financial performance, market- Ruling
partnership management. The lim-  ing plans, detailed capital
ited partnership statutes generally,  expenditure proposal, marketing If State X considers the taxpayer to
and the partnership agreement spe- and sales report and insurancehave nexus and subjects the taxpayer
cifically, prohibit the limited partner report. to State X corporate income tax,
from controlling the partnership’s Wisconsin will allow the taxpayer to
business or acting on behalf of theB. Example of the occupancy re- allocate its income under the sepa-
partnership. However, because this  ports, by property, which are rate  accounting method for
corporate taxpayer has a substantial  sent to the taxpayer for review Wisconsin corporate franchise or in-

(50%) interest in the partnership, on a monthly basis. come tax purposes. The taxpayer
was a charter partner in the partner- may reduce its total taxable income
ship, and has enjoyed a long-C. Annual financial statements and by the amount of partnership income
standing relationship of mutual re- calculation of management fee that is specifically allocated to State
spect with the general partner, it is sent to the taxpayer and all gen-X under the State X taxing scheme.
asked to review, approve, and/or  eral partners for review. The remainder of the taxpayer’s in-
provide input in the form of con- come, including the limited

sulting or advisory services D. Semi-annual calculations of dis- partnership income attributable to
regarding the partnership’s activities tributions made to both general Wisconsin, would be subject to Wis-

to the general partner. The following and limited partners. consin franchise or income taxation.
are just a few examples of such par-
ticipation: E. Sample phone log of calls from Analysis

Partner P, general partner of
* Input regarding potential loca- ABC, supporting fact that the Section 71.25(6), Wis. Stats. (1995-
tions of new hotels taxpayer is consulted on a regu-96), provides that corporations en-
lar basis regarding current gaged in business in and outside
« Input regarding planned capital business operations and pro-Wisconsin shall be taxed only on the
improvements posed changes. income derived from business trans-
acted and property located in the
« Review of and consultations re- F. Copies of miscellaneous part- state. Section 71.25(5), Wis. Stats.

garding detailed annual budgets nership-related correspondence(1995-96), requires corporations en-
both to and from the taxpayer. gaged in business in and outside
* Regular phone calls with general Wisconsin to determine their Wis-

partner consin net income using the
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apportionment method, except as
provided in sec. 71.25(6). Under sec.
71.25(6), Wis. Stats. (1995-96), the
amount of income attributable to
Wisconsin may be determined by an
allocation and separate accounting
when the business of the corporation
within Wisconsin is not an integra

dent investor holding a substantial DEF is (and has been for many
investment. As a result, the partner-years) engaged in the business of
ship’s activities are not unitary with purchasing and reselling groceries,
the limited partner's activities and petroleum products, and miscellane-
the limited partner is not considered ous other convenience items
to be engaged in business outsideghereinafter the “Convenience Busi-
Wisconsin under Wisconsin law. ness”). Over the last several years,

DEF purchased or leased certain

However, if the taxpayer has nexustractors, trailers, and trucks and has
with State X under State X law, the used such vehicles to transport gro-
department will recognize State X's ceries, petroleum, and other products
determination on nexus in the inter-in an effort to reduce its costs and to
outside the state unless the same ac-  est of avoiding the overtaxation of make a profit by hauling materials
tivities in Wisconsin would have the taxpayer and comity between thefor others. DEF personnel involved
subjected it to Wisconsin’s franchise states. The amount of income attrib-in these operations have developed
or income tax. A corporation that is utable to Wisconsin may be expertise in the handling and hauling
engaged in business only in Wiscon-determined by an allocation and of various types of goods and in the
sin but holds a limited partnership separate accounting if the taxpayer'smaintenance of tractors, trailers,
interest in a partnership that doesbusiness within Wisconsin is not trucks, and other related equipment.
business outside Wisconsin is notunitary with the partnership’s activi-
doing business outside Wisconsinties. O
unless the partnership’s activities are
unitary with the corporate partner’s
activities.

part of a unitary business.

As a generd rule, a corporation is
not considered to be doing business

DEF’s management believes that it
would be in DEF’s best interests if it
ceased its trucking activities, trans-
ferred those activities and other
related activities to a newly formed
limited liability company which
would be wholly owned by DEF. In
that way, DEF could concentrate its
efforts on the purchase and sale of
groceries, petroleum, and other con-
venience items. Some of the primary
benefits which DEF’'s management

. believes would enure to DEF as a
77.54(5)(b), Wis. Stats. (1995-96), result of such a restructuring of the

and secs. 77.51(10) and 77.58(3),Iousiness are as follows:
Wis. Stats., as amended by 1997 '
Wis. Act 27

¥ woo07001 ¥

The passive nature of a limited part- November 24, 1998
nership interest - the complete lack
of control of the business - generally
prevents the limited partnership’s . .
activities from being part of a uni- ‘I‘SS‘Je' Single ., owner
tary business enterprise. Under cneck-the-box
Sweitzer v. Dept. of Revenue, 65
Wis. 2d 235 (1974), a limited part-
nership interest is intangible
personal property. Ownership of
such a limited partnership interest
does not establish nexus with Wis-
consin under sec. Tax 2.82, Wis.
Adm. Code.

Type Tax: Sales and Use

entities -

Statutes: Sections 77.51(14) and

1. DEF would be isolated from the

Wis. Adm. Code Section Tax trucking operation, thus, reduc-

. ing its exposure to possible
11.16 (June 1991 Register) contingent liabilities, adverse

publicity, and exposure to liti-
gation in states in which it does
not conduct its Convenience
Business (but through which
trucks hauling its goods may
pass).

Based on the: mf_ormatlon prowde_d, This letter responds to your request
the taxpayer’s limited partnership for a private letter ruling.

interest is a passive investment. The
limited partnership agreement sub-
mitted specifically prohibits the

limited partner from taking any part Corporation DEF (“DEF") is a Wis-

in the conduct or control of the part- consin corporation which has elected

n_ershlp’s bus'mess or having aNYto e taxed pursuant to subchapter S
right or authority to act for or on be- of the Internal Revenue Code for

half of the partnership. Although Wisconsin tax purposes. It is the

there is contact between the general ji4er of a Wisconsin seller’s per-
partner and the limited partner, the mit
degree of oversight by the limited

partner is similar to that of any pru-

Facts

DEF's management could con-
centrate  their efforts on
improving the efficiency and
profitability of its Convenience
Business without being dis-
tracted by having to improve the
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efficiency and profitability of  portation (a Licensed Carrier (the equipment of this type which
the trucking business. number in the case of Wisconsin), will be used in this manner is re-
and the Department of Transporta-ferred to hereinafter as “Exempt

3. The limited liability company tion of any other states which may Transportation Equipment”), how-
could develop increased effi-  require such licenses, DEF proposesever, it is proposed that some of the
ciencies by engaging primarily  to transfer to the LLC its ownership transferred equipment will be used

in “contract” or “common” car- interests in the trucks, tractors, trail- for other purposes or is of a type
riage, could better direct its ers, and related equipment used by itwvhich is not described in sec.
marketing efforts, increase its in connection with the hauling of its 77.54(5)(b), Wis. Stats. (1995-96).
customer base, and enhance itgyoods, as well as any leases it mayWhether actually required or not, at

profitability. have for such items. (All of these the time of the transfer of the Trans-
items will hereinafter be referred to portation Equipment, the LLC

4. The limited liability company as “Transportation Equipment”.) would deliver to DEF a Wisconsin
could better develop a special- Certificate of Exemption (Form S-

ized management team with All of the Transportation Equipment 207 or other suitable form) which
greater knowledge of the trans- owned directly by DEF would be pertains to all of the Exempt Trans-
portation  business, account- transferred to the LLC free and clear portation Equipment. To the extent
ability, and control over opera- of any liens and encumbrances, andhat any of the leased Exempt
tions. the LLC would assume no debt of Transportation Equipment is pur-
DEF in connection with such trans- chased by the LLC from the lessor
5. DEF's own trucking costs could fers. The LLC would either (i) of such equipment, a Wisconsin
be reduced in the long run assume the leases with regard to anyertificate of Exemption (Form S-
because of the efficiencies, leased Transportation Equipment207 or other suitable form) will be
improved management account-transferred to it and make paymentprovided to the lessor(s).]
ability, and increased specializa- for all amounts due under those
tion that a separate trucking |eases after the date of the transfer toAfter receiving title to and posses-
company would have. it or (i), in some instances, purchasesion of the  Transportation
the equipment covered by the leaseEquipment, the LLC would provide
Specifically, in 1998, DEF filed Ar- rather than make payment on theservices to DEF and other customers
ticles of Organization with the |ease. as a common or contract carrier and
Wisconsin Department of Financial would provide other types of serv-
Institutions and created a managerAll of the transfers would be accom- ices to DEF and other customers
managed Wisconsin limited liability plished by the appropriate corporaterelating to the handling or hauling of
company known as GHI Company, resolutions, assignments, bills of goods and the maintenance or repair
LLC (hereinafter the “LLC"). DEF sale, and other required documenta-of equipment of the type used by it.
proposes to transfer to the LLC (or tion, and the transfers are proposedThe LLC would maintain its own
disburse on behalf of the LLC) cash to be made effective January 1, 1999%ank accounts, obtain its own Wis-
in the amount of nine hundred fif- (or as soon thereafter as the approconsin Seller's Permit (having a
teen ($ 915.00) in exchange for priate authorities are received andcommon number but different suffix
100% of the membership interests inlicenses obtained by the LLC to op- than that held by DEF), employ its
it. Appropriate elections will be erate as a common or contractown personnel, and acquire such ad-
made so that for both federal andcarrier). As DEF already would have ditional assets as it may need to
State of Wisconsin income and fran-100% of the membership interests incarry on its business. At the time of
chise tax purposes the LLC will be the LLC as a result of its earlier cashthe transfer of the Transportation
ignored and the income and ex-payment, no new LLC interests Equipment to the LLC, DEF would
penses of the LLC will be reported would be issued. [Most of this cease to carry on such activities on
by DEF as if the business of the Transportation Equipment is of a its own behalf, would contract for
LLC were a division of DEF. type referred to in sec. 77.54(5)(b), such services from the LLC, and
Wis. Stats. (1995-96), and sec. Taxthereafter would continue to operate
After the LLC obtains the appropri- 11.16, Wis. Adm. Code, and is pro- its Convenience Business.
ate common or contract carrier posed to be used by the LLC
authorities from the United States “exclusively as common or contract Because of various federal, Wiscon-
Department of Transportation, the carriers,” as that term is used in sec.sin, and other state statutes and
Wisconsin Department of Trans- 77.54(5)(b), Wis. Stats. (1995-96), regulations requiring DEF to report
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the income and expenses of the LLC
on its income or franchise tax re-
turns, and to report, collect, and/or
pay over various withholding, sales,
and other taxes pertaining to the
business of the LLC, the LLC will
contract with DEF to have DEF (or
the two entities jointly) provide the
LLC with various accounting, pay-
roll, tax, personnel record keeping,
and other administrative functions
for which the LLC will pay to DEF
fair and reasonable compensation,
taking into consideration the lega
responsibility they each have with
regard to such matters.

Request

You request that a ruling be issued,
that the following statements are
true:

1. DEF andthe LLC will be treated
as separate taxable entities for
Wisconsin sales tax purposes
(other than for purposes of the
reporting and collecting of sales

taxes) and “the transfer of the
ownership of, title to, possession
of, or enjoyment of tangible per-
sonal property or services”
between these two entities will

ceived by the LLC) will
constitute a transfer which does
not produce any Wisconsin sales
tax liability for either DEF or
the LLC.

In connection with any sales tax
statute or regulation in which the
existence of an agency relation-
ship between DEF and the LLC
is relevant [and particularly de-
terminations to be made
regarding sec. 77.54(5)(b), Wis.
Stats. (1995-96)], the existence
of contracts between (or joint ef-
forts on the part of) DEF and the
LLC regarding the providing of
accounting, payroll, tax, person-
nel record keeping, and other
administrative  functions rea-
sonably needed to comply with
or operate under the various
state and federal regulations ap-
plicable to  “single-owner
entities disregarded as a separate
entity under Internal Revenue
Code section 7701"(as in effect
at the time of this request) will
not be treated by the Department
as evidence of any agency rela-
tionship between DEF and the
LLC.

be taxed in the same manner andRuling

to the same extent that they

would be if the LLC were not a Statements 1, 2, and 3 above are
single-owner entity disregarded true.

as a separate entity under Inter-
section Analysis:

nal Revenue Code
7701(as in effect at the time of
this request).

The transfer of the Exempt
Transportation Equipment [that
is, the equipment of the type re-
ferred to in sec. 77.54(5)(b),
Wis. Stats. (1995-96), which

will be used by the LLC in the

manner required by sec.
77.54(5)(b), Wis. Stats. (1995-
96)] from DEF to the LLC on

January 1, 1999 (or as soon
thereafter as appropriate
authorities and licenses are re-

1.

Various income and franchise
tax statutes were amended and
created by 1997 Wisconsin Act
27 to adopt federal provisions
that allow qualified subchapter S
subsidiaries and certain sin-
gle-owner entities, such as an
LLC with only one member, to

be disregarded as separate enti2.

ties for Wisconsin income or
franchise tax purposes.

As part of this same legislation,
two sales and use tax provisions

were amended as described be-
low:

a. The definition of “person”
in sec. 77.51(10), Wis. Stats.
(1995-96), was amended to
include single-owner entities
disregarded as separate en-
tities under ch. 71, Wis.
Stats.

b. Section 77.58(3)(a), Wis.
Stats., was amended to pro-
vide that the owner of a
qualified subchapter S sub-
sidiary or single-owner
entity disregarded as a sepa-
rate entity for Wisconsin
income or franchise tax pur-
poses must report taxable
sales and purchases of the
disregarded entity on the
owner’s sales and use tax
return.

No sales and use tax provisions,
other than a. and b. above, were
amended or created to state that
a qualified subchapter S subsidi-
ary or single-owner entity that is
disregarded as a separate entity
for Wisconsin income and fran-
chise tax purposes is also
disregarded as a separate entity
for Wisconsin for sales and use
tax purposes. Therefore, for
sales and use tax purposes other
than reporting and collecting
sales and use tax, the LLC is an
entity separate from DEF. The
transfer of ownership to, posses-
sion of, title to, or enjoyment of
property between these separate
legal entities is a “sale” as the

term is defined in sec.
77.51(14), Wis. Stats.
(1995-96).

Section 77.54(5)(b), Wis. Stats.
(1995-96), provides a sales and
use tax exemption for the gross
receipts from the sale of and the
storage, use, or other consump-
tion of:
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“Motor trucks, truck tractors,
road tractors, buses, trailers and
semitrailers, and accessories,
attachments, parts, supplies and
materials therefor, sold to com-
mon or contract carriers who use
such motor trucks, truck trac-
tors, road tractors, buses, trailers
and semitrailers exclusively as
common or contract carriers, in- 3.
cluding the wurban mass
transportation of passengers as
defined in s. 71.38.”

The transfer of qualifying
equipment (motor trucks, truck
tractors, etc.) which is used by
the LLC exclusively as a com-
mon or contract carrier qualifies
for the exemption provided in
sec. 77.54(5)(b), Wis. Stats.
(1995-96).

The existence of contracts be-
tween, or joint efforts on the part
of, DEF and the LLC that are
limited to those functions rea-

sonably needed to comply with
or operate under state and fed-
eral regulations applicable to
“single-owner entities disre-
garded as a separate entity under
Internal Revenue Code section
7701" (as in effect at the time of
your request) will not be treated
by the Department as evidence
of any agency relationship be-
tween DEF and the LLC for
Wisconsin sales and use tax
purposes. O
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