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Adult Entertainment Tax
Repealed

The 5% adult entertainment tax,
which was supposed to be effec-
tive for sales made on or after
April 1, 1998, has been repeaed
by the Wisconsin Legidature. An
article in Wisconsin Tax Bulletin
107 (April 1998), indicated that
the effective date of the adult
entertainment tax was delayed.
Due to the delay of the effective
date and the subsequent repeal of
the tax, no sales were ever sub-
ject to the adult entertainment
tax. O

Focus on Publications:
Motor Vehicle Fuel
Do you owe Wisconsin

2 use tax if you receive a

refund of Wisconsin motor
vehicle fuel tax? How do you
compute and report the use tax?

The new Wisconsin Publication
222, Motor \ehicle Fue Users:

Do You Owe Use Tax?, answers
these questions and many others.
The publication also includes ex-
amples of taxable and exempt
fuel purchases.

A copy of Publication 222 ap-
pears on pages 47 to 50 of this
Bulletin. For information about
how to obtain additional copies
of this and other department pub-
lications, see the article titled
“Tax Publications Available” on
page 7 of this Bulletin. O

Do You Owe Use Tax on
Internet Purchases?

If you buy items via the Internet

from companies who do not*®
charge Wisconsin sales or use
tax, you may owe Wisconsin use

tax.

Office supplies, computer equip- *
ment, computer software (except
custom computer software), pa-
per, and furniture are common *®
examples of Internet purchases
which result in the buyer owing

use tax.

e Seller's permit, use tax
registration certificate, and
consumers use tax registra-
tion certificate  holders:
Report use tax owed on your
sales and use tax return, Form
ST-12.

e Others: Report use tax on a
consumer use tax return,
Form UT-5. Individuals may
report use tax on their indi-
vidua income tax return
instead of Form UT-5. O

Amnesty Program Ends
August 14

REMINDER: The Wisconsin tax
amnesty program will end on
August 14, 1998. Applications
must be submitted by that date to
be considered.

To qualify for amnesty forgive-
ness taxpayers must:

Submit an application during
the nine-week amnesty period
which began June 15 and
ends August 14, 1998.

Pay the required down pay-
ment.

File any outstanding unfiled
returns.

* Pay the amount due under tax
amnesty within 45 days of the
amnesty billing notice date.

Copies of an application for am-
nesty and information from an
amnesty brochure appear on
pages 44 to 46 of this Bulletin.
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If you still need additional infor-
mation about amnesty, you may

Wisconsin Tax Bulletin

Published quarterly by
Wisconsin Department of Revenue
Income, Sales and Excise
Tax Division
P.O. Box 8933
Madison, WI 53708-8933

Subscriptions available from

Wisconsin Department of
Administration

Document Sales

P.O. Box 7840

Madison, Wl 53707-7840

Annual cost $7.00

* Visit the department’s Inter-
net website at
www.taxamnesty.org

» Call the toll-free amnesty
hotline number,

son area, call 261-7760)

to:

Wisconsin Tax Amnesty
P.O. Box 8927
Madison, WI 53708-8927.

1-888-317-8808 (in the Madi-

* Send written correspondence.

You may also apply for amnesty
via the Internet website at
www.taxamnesty.org, or by
calling the following toll-free

number: 1-888-701-8818 (in the
Madison area, call 261-7760).

PRACTITIONERS: Please en-
courage your clients to take
advantage of the amnesty pro-
gram. Taxpayers with delinquent
accounts as of October 1, 1997,
who are eligible for potential
forgiveness under tax amnesty
but do not apply and pay the
reduced amount, will be subject
to an additional 5% fee on the
balance of their account as of
August 15, 1998. O

Sales and Use Tax
Report Mailed

The July 19983ales and Use Tax
Report (2-98) contains a number
of articles regarding sales and use
tax issues, including law changes.
This Report was sent in mid-July
to all persons registered for
Wisconsin sales and use tax pur-
poses. A copy of the Report ap-
pears on pages 51 to 54 of this
Bulletin. |

Wisconsin/Minnesota
Sales Tax Seminars

The Wisconsin and Minnesota
Departments of Revenue will

again present a series of joint
sales and use tax seminars this
fall. The seminars will include

information on differences be-

tween the two states’ laws as they
apply to general businesses.
(Note: Seminars for contractors

will likely be scheduled in the

spring of 1999.)
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You are invited to attend any of
the following seminars, free of
charge. All seminars are from
9:00 am. to 12:30 p.m. at the
locations indicated. To register or
for more information, call the
Minnesota Department of Reve-
nue at 1-800-888-6231.

Preparer ELF continues its e
extraordinary growth and repre-
sents the largest segment of the
electronic  filing market. In

Wisconsin, the number of Pre-
parer ELF returns increased 18%
this tax season to 269,471, and
this method of filing now ac-

counts for over 10% of all
EREE KKK X H K XK K XXX XKT  income tax returns filed in Wis- e
October 6. 1998 — Duluth. MN  €onsin.  This year Wisconsin

reached an important milestone
on April 9, when the 1,000,080
Preparer ELF return was filed.

Minnesota Department of
Revenue Office
2711 West Superior Street

R S B b b b b S S S S I S b S

One reason for this success is that
October 13, 1998 — Hudson, WI Wisconsin has one of the fastest
Hudson House electronic refunds in the nation.
1616 Crestview Drive Preparer ELF refunds average
just three business days from
*kkkkkhkkhkkkkhkkhkhkkkk %k . . .
receipt of the return until direct-

October 20, 1998 — Winona, MN deposit in the taxpayer’s bank
St. Mary’s University account.

700 Terrace Heights Drive N , )
In addition, Wisconsin allows

electronic filing of balance due
returns early, with tax payments

Wisconsin Electronic not due until April 15. Over 20%

Filing — The Future of of Wisconsin Preparer ELF
Tax Administration returns are no-tax or balance due

returns. Wisconsin also allows

The numbers tell the story. In
Wisconsin, the overal number of
income tax filings is up 2% this
filing season, while paper filing
Is down 3%, and electronic filing

is up 54%. Nationwide, the
overall numbers are similar.
(Note: “Electronic filing.” in-
cludes both the Federal/State
Electronic Filing program [“Pre-
parer ELF"] which has been in
effect in Wisconsin since the
1992 filing season, and the

TeleFile program, new in Wis- 14 naricipate in the Wisconsin
consin for the 1998 filing Season. pranarer ELF program, all you
Also see the article on TeleFile yaaq to do is: '

on page 5 of this Bulletin.)

15, for returns with extensions.

acknowledgment of receipt of all

doing business.

Sole Proprietors Located in
Wisconsin — If you are
authorized by the IRS to file
electronically, you will auto-
matically be included in the
Wisconsin Preparer ELF pro-
gram. No further action is
necessary.

All Others — Provide the

Wisconsin Electronic Filing

Office with your latest copy

of federal Form 8633 (Appli-

cation to Participate in Elec-
tronic Filing) showing your

IRS-assigned Electronic Fil-
ing Identification Number

(EFIN). Alternatively, pro-

vide your firm's name, your

EFIN, and a listing of your

officers’/partners’ names, ad-
dresses, and social security
numbers.

This information may be
faxed to (608) 264-6884 or
mailed to Wisconsin Elec-
tronic Filing Office, P.O. Box
8977, Madison, Wi
53708-8977.

electronic filing through October Additional information about the
Wisconsin Preparer ELF program
Is available in Wisconsin Publi-
Electronic filing has many bene- cation 115,Handbook for Fed-
fits for preparers. The adjustmenteral/Sate Electronic Filing. For
rate on electronic returns is muchinformation about how to obtain
lower than on paper returns, re-this publication, see the article
sulting in less follow-up work for titled “Tax Publications Avail-
preparers. Other benefits includeable” on page 7 of this Bulletin.

Preparer ELF returns, increasedIf you prefer, you may call the
efficiency, and reduced cost of department’'s Electronic Filing
Help Line at (608) 264-9959 for
additional information. O
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Sales Tax Publications

Updated publications are:

relating to sales and use taxes
have been updated recently. The
revised publications are: .

Use Tax? (new in April)

e Publication 200, Electrical
Contractors — How Do Wis-

: nessAnew in February)
consin Sales and Use Taxes

cle Fuel Users: Do You Owe

Publication 223,Bakeries —
How Do Wisconsin Sales and
Use Taxes Affect Your Busi-

published this year. The new Administration

Commerce

Commissioner of Insurance
Ethics Board

Financial Institutions
Health and Family Services
Natural Resources

Public Instruction
Regulation and Licensing
Transportation

Workforce Development

Supreme Court (if the Supreme
Court agrees)

Affect Your Business? Publication 222 is described in

the “Focus” article on page 1 of

* Publication 202, Sales and thjs Bulletin, and a copy appears_ - listed : q
Use Tax Information for Mo- gp pages 47 to 50. Publication € above-listed agencies, an

tor Vehicle Sales, Leases, and»23 is described in the “Focus” &X@Mining boards and affiliated
Repairs article on page 4 ofMsconsin credentlall‘ng l_Joards attqched to
Tax Bulletin 107 (April 1998). the agencies, issue certain profes-

sional and occupational creden-

See the article titled “Tax Publi- tials. "Most credentials renew
cations Available” on page 7 of Yearly or every two years. Cre-
this Bulletin for information dential holders will be screened
about how to obtain free copies @t Initial issuance, renewal, or

lications. o als and businesses with Wiscon-

sin tax delinquencies. Those with
delinquent tax liabilities will be
notified and allowed ten days to
pay the amounts due.

* Publication 207, Sales and
Use Tax Information for
Contractors

Publication 200 was revised in
March 1998. It explains how
sales and use taxes apply to elec-
trical contractors’ receipts when

they act as retailers, and to theiroCcupationaI License
purchases when they act as CONRevocation Program

sumers. Expanded

Publications 202 was revised in _ A person or business whose ini-
April 1998. It provides informa- AS part of post-amnesty legisla- yja| or renewal application has
tion about sales and use taxes fotlon the Budget Adjustment Bill, heen denied, or whose credential
new and used motor vehicle deal-1997 Wisconsin Act 237, eX- a5 peen suspended or revoked,
ers, lessors, and operators off@nds the withholding  of is entiled to a hearing before
garages, body shops, and servic@ccupational licenses or creden-por  This hearing is limited to
stations. tials of taxpayers who owe qestions of: a) mistaken identity

delinquent ~ Wisconsin taxes. of the credential holder; and b)
Publication 207 was revised in Effective January 1, 1999, the ,nether the credential holder has

March 1998. It explains how Department of Revenue (DOR) is paid the de|inquent taxes for
sales and use taxes affect Conﬁuthorized to Certify tax delin- which he or she is liable.
tractors and includes a chart toquenCieS to additional Wisconsin

help them distinguish between agencies, which must then denyjt, after the hearing, DOR affirms
real property activities and per- initial or renewal applications or its certification that the credential
sonal property activities. suspend or revoke licenses Orholder is liable for delinquent

credentials. taxes, the agency issuing the li-
In addition to the three revised cense must affirm its denial,

publications, two new sales andThe agencies included in the g,spension, or revocation of the
use tax publications have beenoccupational license revocation credential holder’s license. The

program are as follows: credential holder may then seek
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judicia review in the Dane
County Circuit Court.

The Act provides that if a cre-

dential holder’s license is denied, TeleFile is so popular:

suspended, or revoked, and the
credential holder reapplies for the*
credential, the issuing agency
must deny the reapplication un-
less the credential holder submits
a certificate from DOR stating
that he or she is no longer liable
for delinquent taxes.

In addition to the other agencies,
DOR is authorized to deny, sus-
pend, or revoke business tax
registration certificates, or prop-
erty assessment certifications or
recertifications, of taxpayers who
owe delinquent Wisconsin taxes.

For further information regarding
this program, contact Gary
Garczynski at Wisconsin Depart- «
ment of Revenue, P.O. Box 8902,
Madison, WI 53708-8902, or by
telephone at (608) 267-13440

TeleFile Exceeds
Expectations

Wisconsin’s TeleFile program for
individual income tax reporting
became operational for the 1998,
filing season. About 350,000
WI-Z filers were invited to file
their 1997 Wisconsin taxes by
telephone. These people received
a special TeleFile booklet in the
mail. They also received a PIN,
for security.

Projections for TeleFile were for
35,000 1997 Wisconsin returns to
be filed via TeleFile, and this
number was surpassed in the firs
week of February. When TeleFile

closed on April
TeleFile returns had been filed.

16, 81,926 since very few TeleFile partici-
pants previously filed Preparer
ELF returns. (Also see the article

Here are some reasons whyon Federal/State Electronic
Filing, on page 3 of this Bulle-
tin.) O

TeleFile is available 7 days a

week, 24 hours a day. Multi- :
ple phone lines are available'A‘Utom""tIC 4-Month

in both Madison and Mil- EXxtension Expires
waukee. Taxpayers can callAugust 17
when it's convenient for

them. If your 1997 Wisconsin and fed-

eral individual income tax returns
TeleFile is fast and easy. Thewere due April 15, 1998, but you
average length of a phone callfiled an application for an auto-
is 6 minutes. Each entry is re- matic 4-month extension for
peated back to the caller, sofiling your federal return with the
there is plenty of opportunity Internal Revenue Service (IRS),
for corrections. The caller can both your federal and Wisconsin
hang up at any time prior to returns are due August 17, 1998
confirmation, and the return (August 15 is a Saturday). When
is not filed. you file your Wisconsin return,

be sure to attach to it a copy of
The taxpayer receives a con-the federal extension application,
firmation number, which as- Form 4868.
sures that the tax return is
received — no need to worry Any filing extension available

about the return getting lost in under federal law may be used
the mail. for Wisconsin purposes, even if
you are not using that extension
TeleFile is accurate. TeleFile to file your federal return. If you
does the math to ensure thatdid not file a federal extension
computations are error-free.  application but needed a 4-month
extension for Wisconsin only,
TeleFile refunds are mailed your 1997 Wisconsin return,
just four business days after ordinarily due April 15, 1998,
the TeleFile call. Taxpayers must be filed by August 17,
who owe money can use 1998.
TeleFile early in the season
and wait until April 15 to
send payment.

If you are extending the time to
file your Wisconsin return only,
attach one of the following items

The department plans to expandto the 1997 Wisconsin return you
the number of individuals invited file:

to use TeleFile next season. Re-

search shows that TeleFile doess A statement indicating that
thot take business from preparers
using the Federal/State Electronic
Filing (“Preparer ELF”) program,

you are filing under the fed-
eral automatic  4-month
extension provision; or
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* A copy of federal Form 4868
with only the name, address,
and social security number
completed.

Note: You were not required to
pay your 1997 taxes by April 15,
1998, as a condition for receiving
an extension of time to file your
Wisconsin tax return. O

. * Do You Need a
‘ Speaker?

Are you planning a
meeting or training program? The
Department of Revenue’s Speak-
ers Bureau provides speakers tg
business, community, and educaj
tional organizations.

Department representatives are
available to speak on a variety of
topics that can be targeted towarg
your group’s particular areas of
interest, including:

* New sales/use, income, and
corporate tax laws.

* How sales tax affects contrac-
tors, manufacturers, nonprofit
organizations, or businesses in
general.

* What to expect in an audit.

« Common errors discovered in
audits.

* Manufacturing property
assessment.

« Homestead credit.

To arrange for a speaker, please

write to Wisconsin Department
of Revenue, Speakers Bureau

Information or Inquir-
les?

Any Suggestions for
1998 Tax Forms?

Listed below are telephone num-DP0 You have suggestions for im-

bers to call if you wish to conte
the Department of Revenue ab)
any of the taxes administered
the Income, Sales, and Exd
Tax Division. A comprehensi
listing of telephone numbers 3
addresses appears Wisconsin
Tax Bulletin 107 (April 1998)
pages 35 to 38.

Madison X Main Office

P.O. Box 8933, Madison, WI
53708-8933, or you may call
(608) 266-1911. O

Area Code (608)

Amnesty* ... 261-7760

(@] = S 1-888-317-8808
*only until 8/14/98

APPEES.....ccere 266-0185

Audit of Returns: Cor-
poration, Individual,
Homestead..........ccccvuenee. 266-2772

Beverage.......ccoeevevieeninnnn 266-6702

Cigarette, Tobacco Prod-

UCES i 266-8970
Copies of Returns............... 267-1266
Corporation Franchise

and Income.........ccooevenee. 266-1143
Delinquent Taxes................ 266-7879
Electronic Filing................. 264-9959
Estimated Taxes.................. 266-9940
Fiduciary, Estate................. 266-2772
Forms Request:

Taxpayers.......ccocveeerenne 266-1961

Practitioners.........ccoceee... 267-2025

Fax-A-Form.........ccce...... 261-6229
Homestead Credit ............... 266-8641
Individual Income............... 266-2486
Motor Vehicle Fuel............. 266-3223
Refunds........cccooveevrieneennen. 266-8100
Sales, Use, Withholding..... 266-2776
TTY e 267-1049

District Offices
Appleton........ccccevuenee. (920) 832-2727
Eau Claire........ccoe... (715) 836-2811
Milwaukee:

h General......coooveeeene. (414) 227-4000
Refunds.........ccco.e... (414) 227-4907
TTY i (414) 227-4147

O

lct proving Wisconsin’s tax forms or
outinstructions? Can you think of
byways the forms or instructions
isecould be made easier to under-
e stand?
nd would like to hear from you.

If so, the department

Please take a few moments to put
your ideas in writing, and mail

them to Wisconsin Department of
Revenue, Administration Tech-

nical Services, P.O. Box 8933,
Madison, WI 53708-8933, or fax

them to (608) 261-6240. Your

suggestions could help make “tax
time” easier for taxpayers and
practitioners. O

Make Your
Research Easier

Are you looking for an easy way
to locate reference material to
research a Wisconsin tax ques-
tion? TheWsconsin Topical and
Court Case Index may be just
what you need.

This two-part index will help you

find reference material relating to
income, franchise, withholding,
sales/use, estate, and excise taxes.

The “Topical Index” portion lists
by tax type, alphabetically by
subject, references to Wisconsin
statutes, administrative rules, tax
releases, private letter rulings,
publications,Sales and Use Tax
Reports, Attorney General opin-
ions, andWisconsin Tax Bulletin
articles.
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The “Court Case Index” lists by
tax type, alphabetically by sub-
ject, decisions of the Wisconsin
Tax Appeals Commission, Circuit
Court, Court of Appeals, and
Wisconsin Supreme Court.

The Wisconsin Topical and Court
Case Index is available by sub-
scription for $18 per year, plus

sales tax. This includes a volume
published in January and an ad-
dendum published in June. To

Tax Publications 106

Available

109
Listed below are nearly 60

publications which are available,
free of charge, from the Depart-
ment of Revenue. Copies are
available at any department112
office, or by mail, fax, or (in
many cases) the Internet.

By Mail

order your copy, complete the Write to Wisconsin Department 113

order blank on page 55 of this of

Bulletin. O

Question and Answer

uestion: | filed my Wiscon-
Qsin income tax return by
telephone (TeleFile). | received
an additional W-2 after 1 filed,
What should | do?

Answer: You must ameng
your TeleFile return. This i
done by filing Wisconsin Forn
1X.

kkkkkhkkkhkkhhkkhkkhkkhkk*k
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Question: How do | completd

an amended return (Form

1X) when | filed my original
return by telephone?

Revenue, Forms Request
Office, P.O. Box 8903, Madison,

WI 53708-8903; call (608) 266-
1961; or fax a request to (608) 116
261-6239.

Via Your Fax Machine 119

Use the department's Fax-A-
Form system by calling (608) 150
261-6229 from a fax telephone
and entering the retrieval code

“10” plus the publication number.
121

122

Access the department’s World
Wide Web site at
http://www.dor.state.wi.us, and
click on “Forms and Publica- 123
tions.”

Via the Internet

Income and Franchise Taxes \ 125

Answer: The TeleFile Work- |
sheet that you completed
when filing your return by tele
phone has all the informatig
needed to complete Form 1
The instructions for Form 1X te

you where to enter the varioys

amounts from the TeleFile Work-
sheet on Form 1X. O

n
X.
I

102 Wisconsin Tax Treatment of
Tax-Option (S) Corporations 600

and Their Shareholders
(12/97) 601
103 Reporting Capital Gains and

Losses for Wisconsin by In-

Wisconsin Tax Information
for Retireeg10/97)

Tax Information for Married
Persons Filing Separate Re-
turns and Persons Divorced
in 1997(10/97)

Wisconsin Estimated Tax
and Estimated Surcharge for

Individual, Estates, Trusts,
Corporations, Partnerships
(11/97)

Federal and Wisconsin In-
come Tax Reporting Under

the Marital Property Act
(10/97)

Income Tax Payments Are

Due Throughout the Year
(12/95)

Limited Liability Companies
(LLCs) (12/97)

Net Operating Losses for

Individuals, Estates, and
Trusts(11/97)
Reciprocity12/97)

Tax Information for Part-
Year Residents and Nonresi-

dents of Wisconsin for 1997
(11/97)

Business Tax Credits for
1997 (12/97)

Credit for Tax Paid to An-
other Stat¢11/97)

Wisconsin Taxation of Lot-
tery Winnings(10/97)

Wisconsin Taxation of Pari-

Mutuel Wager Winnings
(10/97)

Sales and Use Taxes |

dividuals, Estates, Trustﬁ
(10/97)
104 Wisconsin  Taxation of 200

Military Personne(10/97)

Electrical Contractors - How
Do Wisconsin Sales and Use

Taxes Affect Your Business?
(3/98)
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201 Wisconsn Sades and Use 221 Farm Suppliers and Farm- 114 Wisconsin Taxpayer Bill of
Tax Information (12/97) es- How Do Wisconsin Rights(11/97)
202 Sales and Use Tax Informa a:t?ga%ﬁ;aé%7¢ff&t 115 Handbook for Federal/State
tion for Motor Vehicle Sdes, ) Electronic Filing(12/97)
Leases, and Repairs (4/98) 222 Motor Vehicle Fud Users: . , .
117 Guide to Wisconsin Infor-
5
203 Sdes and Use Tax Informa- Do You Owe Use Tax? (4/98) mation Returng10/96)
tion for  Manufacturers 223 Bakeries — How Do .
(12/94) Wisconsin Sales and Use Taxes 118 Electronic Funds Transfer
Affect Your Business? (2/98) Guide(4/96)
205 Use Tax Information for
Individuals (2197) | Other Taxesand Credits | 124 [F)’elt.ition f?rTCompromise of
' elinquent Taxegy97)
206 Sdes Tax Exemption for 400 Wisconsin's Temporary Re- 130 Fax AF
L\I/ongaroflt Organizations cycling Surchargei2/97) ax A Fornio/9v)
9/90 : . .
403 Premier Resort Area Tax 401 Extensions of Time to File
207 Sdles and Use Tax Informa: (2/98) (1/97)
tion for Contractors (3/98) 500 Tax Guide for Wisconsin
410 Local Exposition Taxes . o
210 Sdesand Use Tax Treaiment sy Politica toé?a?'zatlons and
i andidateg1/97
of Landscaping (5194 503 Wisconsin Farmland Preser- ' . .
211 Cemetery Monument Deal- vation Credit12/97) Directory of Wisconsin Tax
ers - How Do Wisconsin 508 Wisconsin  Tax Require Publications&/%e
: dent Entertainers/o4) Department of Revenue
212 Businesses. Do You Owe W-166  Wisconsin Em. (10/97)
Use Tax on Imported ployer's Withholding Tax Guide ~ 909  Filing Wage Statements and
Goods? (2/97) (3/96) Information  Returns  on
213 Travelers: Don't For- ‘ Audits and Appeals ‘ Magnetic Media3/o4)
get About Use Tax (2/97) _ _ 700 Speakers Bureau present-
214 Busnessess Do You Owe 501 Fied Audit of Wiscondn |ng .. .(2/93) O
Use Tax? (2/97) Tax Returns (2/96)
, : Wisconsin Tax
216 Filing Claims for Refund of 505 Taxpayers’ Appeal Rights of Bulletin A |
Sales or Use Tax (9/95) Office Audit Adjustments DUllelin Annua
(6/96) Index Available
217 Auctioneers - How Do Wis- , ,
consin Sales and Use Taxes 206 Taxpayers’ Appeal Rights of gnce each year the
Affect Your Operations? ';'/S'd Audit  Adjustments  \\jseonsin Tax Bulletin includes
(3/96) (&97) an index of materials that have
219 Hotels, Motels, and Other 207 How to Appeal to the Tax appeared in past Bulletins. The
Lodging Providers - How Appeals Commissio(10/97) latest index available appears in
Do Wi in sa du : Wisconsin Tax Bulletin 107 (April
0 Wisconsin Sdesand s | Other Topics | 1998), pages 43 to 69. It includes
Taxes Affect Your Opera- ) » Pag . '
. _ information for issues 1 to 102
tions? (6/96) 1L HowtoGetaPrivate 4, 1997), except the court case
220 Grocers - How Do Wiscon- Letter Ruling From the Wiscon- section, which lists all cases

sin Sales and Use Taxes Af-
fect Your Operations? (8/96)

sin Department of Revenue
(10/97)

summarized in issues 1 to 1@34.
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Restaurant Operator
Guilty of Tax Evasion

Accountant and tax preparer
Steven H. Kremer, 45, of Ladys
mith, was found guilty in June
1998, of failure to timely file a
Wisconsin income tax return for
1996. As part of a plea agreement
relating to charges of failure to
timely file Wisconsin returns for
1994, 1995, and 1996, Kremer
pleaded no contest to one count.

According to the crimina com-
plaint, Kremer failed to timely
file Wisconsin income tax returns
for 1994, 1995, and 1996. During
those years, the complaint al-
leges, Kremer had gross receipts
from his accounting business of
$89,120 in 1994, $93,412 in
1995, and $107,544 in 1996.

Rusk County Circuit Judge
Frederick Henderson placed
Kremer on four years of proba
tion and ordered him to serve 401
hours of community service.

In addition to the criminal penal-
ties, Wisconsin law provides for
substantial civil penalties on the
civil tax liability. Assessment and
collection of the taxes, penalties,
and interest due follows a con-
viction for criminal violations.

* * % * % % * % % * % *x *

Gerald J. Becker, former operator

of Tony's Place, an Oshkosh bar
and restaurant, pleaded guilty in

30 days in jail without huber Darlene A. Martin, of Jefferson,
privileges and that he make was charged by the Jefferson
restitution to the state of Wiscon- County  District  Attorney’s
sin of $11,202 in evaded state Office. According to the criminal
income taxes. complaint, her application for
Title/Registration listed a 1991
According to the criminal com- Acura with a full purchase price
plaint, Becker operated Tony's of $4,000 and a sales tax due of
Place from June 1989 until $220. The complaint alleges she
November 1996. He allegedly actually paid $10,000 for the
failed to report $70,586 of in- vehicle.
come in 1994 and $72,031 in
1995, which he skimmed from If convicted, Guthrie and Martin
his restaurant. The amount ofeach face up to 30 days in jail
additional tax due was $5,571 inand up to $500 in fines. O
1994 and $5,631 in 1995.

The criminal charges were initi- Delinquent Tax
ated by the Winnebago County\Warrants
District Attorney’s Office fol-
lowing an investigation by the
Fraud Unit of the Wisconsin
Department of Revenue. Filing a
false or fraudulent income tax
return in Wisconsin is a felony

Wisconsin delinquent tax war-
rants are filed with the Clerk of
Court in the county in which a
taxpayer resides or operates a
business. This procedure is

which carries a penalty of up to Provided in secs. 71.91(5), 77.62,
five years in prison and fines up @nd 806.11, Wis. Stats. (1995-

to $10,000 for each count. 96).

A tax warrant acts as a lien
against both real and personal

In May 1998, two persons were Property an individual owns in
charged with one count each, ofthe county where the lien is filed.
filing a false return to evade salesA tax warrant is filed to protect
tax. Criminal complaints allege Wisconsin's interests and estab-
that they both listed an incorrect lish lien priority rights if a tax-
vehicle purchase price on thePayer disposes of assets. Tax

application for Title/Registration. Warrants may be filed after a
taxpayer fails to pay a bill by the

Todd L. Guthrie, of Mukwonago, due date of the bill.

was charged by the Walworth _ L
County District Attorney’s A warrant satisfaction is issued to

Office. According to the criminal the Clerk of Court approximately

* % * * % % *x % % * % % *

May 1998, to two counts of filing complaint, his application for 30 to 45 days after a bill is paid

false Wisconsin income

tax Title/Registration listed the full and/or adjusted to zero. This

returns for 1994 and 1995. Win- purchase price of a 1990 Fordamount of time is needed because

nebago County Circuit Cour

t F250 truck as $2,000 and a saledhe taxpayer’s check must first

Judge Robert Hawley sentencedtax due of $110. The complaint ¢lear the bank. Also, warrant
Becker to three years probation,alleges he actually paid $10,000Satisfactions are filed with the

with the conditions that he serve for the vehicle.
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Clerk of Courts only twice each
month.

In situations where a taxpayer
needs an immediate satisfaction
of a warrant, the department will
issue the satisfaction within 48
hours. To obtain an immediate
satisfaction of a warrant, a tax-
payer must do one of the
following:

1. Submit the full tax payment
(including any interest, pen-
aties, and fees); pay either by
cash, cashier's check, or
money order. Also submit a
note with the payment, re-
questing an immediate

satisfaction.

If full payment has been
made, submit a note request-
ing an immediate satisfaction,
and provide proof that the
check for the full tax payment
has cleared the bank or that
the full payment was made by
cash, cashier's check, or
money order. “Proof” could

include a copy of the front

and back of the cancelled
check, a copy of the receipt
for cash, or a copy of the
cashier’s check or money or-
der.

Submit either the note and pay-
ment as explained in option 1

above, or the note and proof offree, it is paperless, and it auto-

payment as explained in option 2,

to Wisconsin Department of
Revenue, Central
Warrant Specialist, P.O. Box

8901, Madison, WI 53708-8901.

The department also may issue a

partial release of a warrant when
assets are being sold and it is
clear there are insufficient pro-

Collection TeleFile was successfully tested

ceeds to satisfy prior judgments United States. More than 224,900
from other creditors and the returns were filed by phone
department’s warrant. The partial during the test.

release removes the warrant only

from the specific piece of real Businesses may also pay their
estate or personal property that isfederal taxes electronically —
being sold. A partial release of using a telephone or a personal
warrant may be requested fromcomputer — through IRS’s Elec-
the Department of Revenue officetronic  Federal Tax Payment
nearest to the taxpayer, or bySystem (EFTPS). This system
calling (608) 266-7879 in Madi- eliminates paper tax deposit
son. [0 coupons and trips to the bank for
businesses. Over 1.5 million
businesses are already enrolled

IRS File-By-Phone and paying their taxes through

System Available for EFTPS. O
Some Wisconsin
Businesses Administrative Rules

in Process

Note: Information for this article was submitted
by the Midwest Digrict of the Internal Revenue

Service. Listed below are proposed new

The Internal Revenue Service @dministrative rules and changes

(IRS) is making it easier for some to existing rules t_hat are currently
small business taxpayers to file!n the rule adoption process. The
their quarterly tax returns. The rules are shown at their stage in
IRS recently mailed more than the process as of July 1, 1998, or
71,000 Wisconsin businesses a2t the stage in which action
special “941 TeleFile package.” occurred during the period from
Nationally, more than three March31toJuly1, 1998.

million businesses were mailed

941 TeleFile packages. With 941 Each affected rule lists the rule

TeleFile, these businesses ardlumber and name, and whether it
able to use their touch-tone'S @mended (A), repealed (R),

telephone to file their Form 941 rerr])eal(:dl anI(\jléecreated (R&R), or
payroll taxes. a new rule (NR).

To receive up-to-date administra-
tive rules of the Department of
Revenue, you can use the order
blank on page 55 of this Bulletin
to order the Tax section of the
isconsin Administrative Code.

Similar to the TeleFile system for
individual returns, 941 TeleFile is

matically calculates the tax and
any balance owed. Last year, 94

in the District of Columbia and

14 states Scope Satement Published

in the southeastern

1.12 Electronic funds transfer
—NR (5-31-98)

11.09 Medicines—A (5-31-98)
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11.19 Printed material exemp-

tions—A (5-31-98)

Other taxes in taxabl
gross receipts and sale
price—A (5-31-98)

11.26

11.28 Gifts and other adver-
tising specialties—A

(5-31-98)

“Gross receipts” anc
“sales price” —A (5-31-98)

11.32

11.41 Exemption of property
consumed or destroyed il
manufacturing-A

(5-31-98)

Printing industry—A
(3-31-98)

Construction contractors
A (5-31-98)

11.56

11.68

11.70 Advertising agencies—A

(5-31-98)

Motor vehicles—A
(5-31-98)

11.83

Rules Reviewed by Legidative
Council Rules Clearinghouse

11.56 Printing industry—A

Rules Being Reviewed Follow-
ing Publication of Various
Notices

1.13 Power of attorney-A

11.03 Elementary and secor
dary schools and relate
organizations-A

11.11 Industrial or governmen
tal waste treatment facili-

ties-A

11.12 Farming, agriculture, hor
ticulture and floriculture-
A

11.33 Occasional sales-A O

@’ Report on Litigation

Summarized below are recent
significant Wisconsin Tax Appeals
Commission (WTAC) and Wisconsin

each decision indicates whether the case
has been appealed to a higher Court.

Court decisions. The last paragraph of The following decisions are included:

Individual Income Taxes

Compensation for services
Rabert and Joan Sorensen (p. 12)

Domicile
Estate of Konstantine George, and
Marion George (p. 12)

Farm loss limitation
David G. and Patricia Stauffacher

(p. 13)

Native Americans — reservation of
another tribe
Joan LaRock (p. 14)

Penalties — attempt to defeat or
evade tax
Thomas B. Shepard (p. 14)

Refunds, claims for — statute of
limitations
Kurt H. Van Engel (p. 16)

Homestead Credit

Housing subject to property tax
Jimmy D. Bean (p. 17)

Property taxes accrued —
co-ownership
Calvin B. and Sharon M. Gates

(p- 17)

Property taxes accrued — more that
one unit
Glendora Miller (p. 17)

Corporation Franchise and |ncome
Taxes

Deductions — state franchise or
income taxes
Delco Electronics Corporation

(p. 18)

Manufacturer’s sales tax credit
Wausau Paper Mills Company

(p- 19)

Refunds — claims after field audit
refund
National Presto Industries, Inc.

(p- 19)

Sales and Use T axes

Construction — exempt entities
Precision Metals, Inc. (p. 20)

Motor vehicls and trailers — payment
of tax before registration
Albert Berchanskiy (p. 21)

Motor vehicles — rebates
David and Carole Schenker (p. 22)

Officer liability
Frank A. Calarco (p. 22)

Time-share property
Vacation Owner’s Association, Inc.
(p. 23)

Withholding of Tax

Officer liability
Kathy J. Keimigp. 24)

Sales and Use Taxes, and
Withholding of Taxes

Officer liability
James M. Callefip. 25)

Officer liability
Kenneth Higgs and Richard F.
Wagner(p. 25)

Officer liability
Scott W. Wolp. 26)
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INVIDIVUAL INCOME TAXES

Compensation for serv-
ices. Robert and Joan
Sorensen vs. Wisconsin Depart-
ment of Revenue (Wisconsin Tax
Appeals Commission, April 30,
1998). The issue in this case is
whether the value of a trip to
Cancun, Mexico is properly
includable as income by the
taxpayers.

Taxpayers Robert and Joan
Sorensen are husband and wife.
In 1991, Mrs. Sorensen began
spending substantial amounts of
time at Rode Heating & Cooling
in Kenosha, a small business
operated by her sister. Mrs.
Sorensen testified that she often
spent seven hours a day at the
business in 1991 and even more
time in 1992. However, she was
not an owner of the business, and
she was not paid for her work.

together with a “girlfriend” who CAUTION: This is a small
had worked for Rode Heating in claims decision of the Wisconsin
the past. The taxpayers did notTax Appeals Commission and
learn about the trip until shortly may not be used as a precedent.
before they went, and they re- This decision is provided for
ceived no tax form from the informational purposes only. O
distributor or Rode indicating

either the value of the trip or that Eess DOMicCile.  Estate  of

they should report the trip as Konstantine George, and
income. Marion George vs. Wsconsin

Department of Revenue (Circuit
The department audited the Court for Dane County, Decem-
distributor, learned of the annual ber 23, 1997). This is a judicial
trips, and began to assess taxpayreview of a May 21, 1997 deci-
ers who had neglected to reportsion by the Wisconsin Tax
the value of the trips as income Appeals Commission (“Commis-
on their Wisconsin income tax sion”). See Wsconsin Tax
returns. Since the Sorensens didBulletin 103 (October 1997),
not report the Cancun trip aspage 13, for a summary of the
income, the department subse-Commission’s decision. The
guently assessed them additionaissue is whether Konstantine
tax and interest, on their joint George was a resident of Wiscon-
return, for the trip - purportedly sin for income tax purposes for
valued at $2,600. the tax years 1987 through 1991.

The Commission concluded that Konstantine S. George (“the
the value of the Cancun trip, taxpayer”) was born, raised, and

Robert Sorensen also did uncom- under the circumstances here,educated in Greece. He came to
pensated work at his sister-in- must be counted as incomethe United States to pursue his
law’s business - as much as 15because, in effect, it was com- medical profession as an ortho-
hours per week. pensation for work performed in pedic surgeon and married
the past and work anticipated toMarion George, an anesthesiolo-
In February 1992, Mrs. Soren- be performed in the future. The gist. They moved to Wisconsin in
sen’s sister, Alberta Rode, trip was essentially a means by1961. They acquired a home in
advised the taxpayers that Rodewhich Alberta Rode thanked and Elm Grove, and the taxpayer set
Heating had earned four placesrewarded the Sorensens, for theirup a surgery practice in West
on a group trip to Cancun, Mex- loyalty and hard work for her Allis.
ico, sponsored by a wholesalebusiness. The trip might have
distributer which had sold a been viewed as a gift if given to In the early 1980s, the taxpayer
substantial number of air condi- relatives or friends who did not developed heart trouble which
tioners to Rode in 1991. The do work for her, but here the ultimately forced his retirement
distributor’s long-standing prac- taxpayers were acting the same agrom medical practice, gradually
tice was to give its customers anemployes, except that they werefrom 1986 until by 1988 he was
“incentive” to purchase by not paid. Mrs. Rode was acting performing  only  gratuitous
promising them participation in the same as an appreciativeservices. He maintained his
an annual trip based on theemployer would act toward her Wisconsin medical license until
amount of their purchases. employes. 1993 and never obtained a medi-
cal license. The taxpayer sold his
Alberta Rode invited the taxpay- The taxpayers have not appealecbwnership interest in his medical
ers to go on the trip with her, this decision.
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practice in 1989 and in the 1987, $279 for 1988, $26 for August 31, 1995, limited to the
building which housed itin 1991. 1990, and $100 for 1991. He issue of whether the taxpayers

filed the returns for years fol- were, during the period under
The taxpayer maintained majority  lowing 1991. During the review review, engaged in a farming
ownership interests in other period, the taxpayer divided his business for purposes of sec.
Wisconsin businesses during the  time among Florida, Wisconsin, 71.05(6)(a)10, Wis. Stats., the
review period, the last of which  Greece, and Colorado. The timeTax  Appeals  Commission
was sold in 1990. One corpora-  spent in Florida per year during (“Commission”) determined that
tion's annual reports listed a the years from 1987 through the taxpayers were so engaged
Wisconsin address for the tax-1991 ranged from 35% to 48% and therefore subject to the
payer until 1991, and one listed awhile time spent in Wisconsin farming business loss limitations
Wisconsin address until Septem-ranged from 16% to 23%. contained in the statute. See
ber 30, 1989. The taxpayer also Wisconsin Tax Bulletin 95 (Janu-
maintained ownership of real When in Wisconsin, the taxpayer ary 1996), page 23, for a
estate in Milwaukee and Frank- stayed in the EIm Grove home summary of that decision.
lin. which continued to be Marion

George’s residence and in whichThe issue before the Commission
The taxpayer purchased a Jeep ithe continued to have a joint with respect to this decision is to
Milwaukee, which he registered ownership interest with her. For what extent, if any, the activities
in Wisconsin for six months in the years 1987 through 1991, theand deductions at issue which
1991 prior to shipping it to Georges filed joint nonresident resulted in the claimed losses can
Greece in January 1991. and part-year resident tax returns.be properly characterized as other

The address listed for each returnthan part of the farming business
Apparently, the Georges had beenyas the taxpayer's Florida ad- and therefore not subject to the
looking into retiring to Florida gress. For 1987, all of his W-2 statutory loss limitations imposed
since the early 1980s. In 1986, ang W-2P forms listed Wisconsin by the department. The following
the taxpayer acquired financing aqdresses. For 1988, a single W-2additional findings of fact were
to construct a condominium in form Jisted a Wisconsin address. presented at the hearing relating
Florida, and he occupied it in For 1989, one W-2 form and one to this decision.
early 1987. Commencing in w.2p form listed Florida ad-

1987, he received a Florida gresses. Prior to the period under review,
permanent resident homestead and prior to moving into the
real estate tax exemption. The Circuit Court concluded that building on the taxpayers’ rural

. the Commission correctly deter- farm property, the operations of
In February 1987, he registeredmined that Konstantine George Golden Forest, including produc-
to vote in Florida and voted in \ya5 a resident of Wisconsin for tion of mushroom spawn and of
subsequent elections there, not iNpcome tax purposes for the yearsthe particulate logs, were con-

Wisconsin. He acquired a Florida 1987 through 1991. ducted in a combination
driver’s license in 1987, but he warehouse and office facility in
also retained his Wisconsin The taxpayers have not appealedhe City of Madison. With the
driver’s license. He made chari- this decision. O help of an entrepreneur named
table contributions to Florida Alan Zech, Frank Vojtik helped

entities in 1987, 1988, and 1989. =, Farm loss limitation. develop the Golden Forest busi-
. . — David G and Pafricia pess plan and then served as its

The taxpayer did not file annual Sauffacher vs. Wsconsin De- full-ime operations manager

Florida individual intangible tax partment of Revenue (Wisconsin reporting to Dr. Leonard during’

returns during the review period, Tax Appeals Commission, the period under review.

even though forms prepared byAugust 31, 1995, and March 4,

his accountant indicated that he1998). This matter was heard in During 1987 and 1988, Golden

had tax liabilities of $89 for two parts. In a decision dated Forest made expenditures for
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research at the University of is located within the state of enrolled member of the Menomi-
Wisconsin and at the U.S. Forest ~ Wisconsin. nee Indian Tribe but lives and
Products Laboratory. These works on the Oneida Indian
research  expenditures were The taxpayer is an enrolled Reservation, because she is not a

deducted on Golden Forest’s member .of the. Menpminee member of the Oneida Tribe.
income tax returns, and totaledIndian Tribe of Wisconsin. She

$133,136 for 1987 and $21,414resides on land owned by the The taxpayer has not appealed
for 1988. These expendituresOneida Tribe of Indians of Wis-  this decision. O
were incidental to and in pursuit consin (“the Oneida Tribe”). The _
of Golden Forest’s business ofland is part of the Oneida Indian s Penalties — attempt to
producing and marketing Shiitake Reservation, located in the state =  defeat or evade tax.
mushrooms for profit. of Wisconsin. The taxpayer has Thomas B. Shepard vs. Wisconsin
resided on Oneida ReservationDepartment of Revenue (Wiscon-
With respect to the farm loss land for more than 10 years andsin Tax Appeals Commission,
limitation issue, the Commission has been employed by the Oneidapril 10, 1998). The issue in this
concluded that all of the activities Tribe for more than five years. ~ case is whether the department

and expenditures of Golden has met its burden of proof to
Forest Limited Partnership, The taxpayer married an enrolledimpose a 50% penalty against the

which resulted in the losses member of the Oneida Tribe, taxpayer on his underpayment of
claimed by the taxpayers andWwith whom she had four children, income tax in 1981, 1982, and
disallowed by the department, two of whom still reside with her 1984, and a 100% penalty against
were incurred in the operation of at their residence on the Oneidahim for his underpayment of

a farming business. The taxpay-Reservation. The children areincome tax in 1991, 1992, and
ers have not shown that anyenrolled members of the Oneidal993, on account of his failure
portion of the activities or expen- Tribe. The taxpayer was divorced each year to make atimely report
ditures of Golden Forest Limited in 1993. with “intent to defeat or evade
Partnership may be characterized the income tax assessment re-

as something other than “incurred The taxpayer timely filed a 1994 quired by law.”
in the operation of a farming Wisconsin income tax return. On

business” as that phrase is defhat return, she claimed a deduc-The taxpayer is a Milwaukee
fined in sec. 71.05(6)(a)10, Wis. fion of her federal adjusted grossbusinessman who has been active
Stats. income, based on her status as #r a number of years in the
member of a federally-recognized restaurant business. In September
The taxpayers have appealed thigndian tribe. As a result of this 1985, the department sent the
decision, as well as the decisiondeduction, the taxpayer claimed ataxpayer a letter, informing him

dated August 31, 1995, to therefund from the department. that it was unable to locate his
Circuit Court. O 1981 to 1984 Wisconsin individ-

The department disallowed theyal income tax returns, and
B Native Americans — deduction and issued an assessrequesting that he file the returns

=  reservation of another ment against the taxpayer. Sheif he had not already done so.

tribe. Joan La Rock vs. Wiscon-  filed a petition for redetermina-
sin Department of Revenue tion, which was denied in a After a follow-up in January

(Wisconsin Tax Appeals Com- notice issued April 3, 1996. 1986, the department issued an
mission, May 11, 1998). The Thereafter she timely appealed toestimated assessment against the
issue in this case is whether an  the Commission. taxpayer in March 1986, in the
unmarried Indian member of one amount of $13,747, for failure to
tribe who is living and working ~ Theé Commission concluded thatfile Wisconsin individual income
on the reservation of another tribe ~ Wisconsin may impose an in- tax returns for any of the years
is subject to the Wisconsin Come tax on the taxpayer, an1981 through 1984.

income tax, when the reservation ~ unmarried Indian who is an



Wisconsin Tax Bulletin 110 — July 1998

15

After a series of subsequent
contacts regarding this matter, the
department sent a letter to the
taxpayer in January 1989, in-
forming him that the department
also had not received Wisconsin
individual income tax returns
from him for the years 1985
through 1987. In May 1989, the
department issued an estimated
assessment against the taxpayer
for 1985, 1986, and 1987 taxesin
the amount of $12,985, for failure
to file income tax returns for any
of those years.

Again after numerous subsequent
contacts, a Special Tax Agent of
the department wrote to the
taxpayer in July 1992, informing
him that his Wisconsin income
tax file had been referred to the
Intelligence Section for specia
investigation of possible criminal
violations of Wisconsin tax laws,
for failure to file Wisconsin
individual income tax returns for
the years 1981 through 1991,
inclusive.

In April 1995, the taxpayer was
charged criminaly in Milwaukee
County Circuit Court, with three
counts of failure to file Wisconsin
individual income tax returns for
1991, 1992, and 1993. The
taxpayer pled guilty and was
found guilty by the Milwaukee
County Circuit Court on the three
counts. He was sentenced in
November 1995.

On June 28, 1995, the taxpayer
filed Wisconsin individual in-
come tax returns with the
department for the years 1981
through 1984, 1987 through
1989, and 1991 through 1994,
inclusive. In February 1996, the
department issued a Notice of

Amount Due in the amount of
$46,218, for tax years 1981,
1982, 1983, and 1984. The
Notice included additional tax of
$13,370 for 1981, 1982, and
1984, as well as 50 per cent
penaties for those years, of
$6,685. On the same date, the
department issued a Notice of
Amount Due in the amount of
$35,354, for tax years 1991,
1992, 1993, and 1994. The
Notice included additional tax of
$12,616 for 1991, 1992, and
1993, as well as 100 per cent
penalties for those years, of
$12,616.

The amounts of the six penalties
are not in dispute. In April 1996,
the taxpayer filed petitions for
redetermination with the depart-
ment, objecting to the 50 per cent
and 100 per cent penalties. The
department rejected the tax-
payer’s position on the penalty
issues, and the taxpayer filed
timely petitions for review with
the Commission.

The taxpayer testified that he did
not file state income tax returns
in the 1991 to 1993 period be-
cause he was afraid that the
department would close down or
otherwise jeopardize his new
business ventures in order to
collect back taxes. He testified
that he put some of his income
during this period back into his
business ventures. His income
during this period was $97,131
for 1991, $245,974 for 1992, and
$101,291 for 1993.

The Commission concluded as
follows:

1981, 1982, 1983, and 1984
until June 1995, plus his dis-
regard of a doomage
assessment and other official
notices, failure to appear at
three tax hearings and re-
spond to multiple letters and
telephone calls from the de-
partment, and many unkept
promises to make payments
and file returns, fully support

a determination that he in-
tended to defeat the tax
assessments required by law,
subjecting him to the 50%

penalty in former sec.

71.11(6), Wis. Stats., for un-
derpayment of tax in 1981,

1982, and 1984.

. The taxpayer’s failure to file

state income tax returns for
1991, 1992, and 1993 until
June 1995, after he had pled
guilty to three counts of “wil-

fully” failing to file required

tax reports for these years,
plus his admissions that he
was afraid to file returns be-
cause they would disclose his
substantial income and ener-
gize the department to pursue
his past non-filings and tax
delinquencies, possibly dis-
rupting his new business and
preventing him from putting

his money back into his busi-

ness, fully support a
determination that he in-
tended to defeat the tax

assessments required by law,
subjecting him to the 100%
penalty in sec. 71.83(1)(b)1,
Wis. Stats., for his underpay-
ment of tax in 1991, 1992,
and 1993.

The taxpayer has not appealed

A. The taxpayer’s failure to file this decision. ]

state income tax returns for
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Refunds, claims for —
statute of limitations.
Wisconsin Department of Reve-
nue vs. Kurt H. Van Enge
(Circuit Court for Milwaukee
County, February 17, 1998). The
department sought review of an

when his 1988 and 1989 returns“overpayment credits from 1988
were due. On his 1988 tax return,and 1989 are in excess of the
the taxpayer claimed a refund oftotal tax, interest and penalty
$97,562, which he asked to bebalance due . . .,” that the credits
applied to his 1989 tax; for 1989, offset the balance due. On April
he claimed a refund of $71,532 to 24, 1997, the Commission issued
be applied to his 1990 tax; for its decision which requires the

April 24, 1997 decision of the 1990, he claimed a refund of department to offset a portion of
Wisconsin Tax Appeals Commis-  $72,625 to be applied to his 1991the untimely refund claims filed
sion (“Commission”), which tax;for 1991, he claimed arefundby the taxpayer against the
allowed the taxpayer’'s refund of $55,450 to be applied to his assessments for 1990 through
claims for 1988 and 1989 to be 1992 tax; and for 1992, he 1992.
applied to assessments for 1990¢laimed a refund of $62,890. As
1991, and 1992, under the equi-a result of adjustments allowed The department argued on appeal
table recoupment doctrine. by the department to the tax-that the Commission acted in
payer’s 1987 return, the refundsexcess of its powers, i.e. outside
In May 1988, the taxpayer, a claimed have been reduced. Priorof its jurisdiction, in applying the
Milwaukee businessman, wasto the adjustment, the refunds forequitable recoupment doctrine. It
notified that he was the target of 1988 and 1989 together totaledasserted that the Commission has
a federal criminal investigation. $169,094. no authority to grant refund
Although the charges against him claims made more than four years
were  subsequently resolvedIn August 1995, the department after the “unextended date . . . on
through the federal legal system,notified the taxpayer that the which the tax return was due.”
he was, in 1991, indicted by the claims for refund for 1988 and The department further argued
United States for federal tax 1989 were rejected, because thehat even if there is jurisdiction to
crimes. After learning he was the returns were filed more than four apply the equitable recoupment
target of a federal criminal inves- years after the original due date.doctrine, it was improperly
tigation and on the advice of Nothing in the record reflects that applied in this case because even
counsel, the taxpayer did not file any communication included a though the taxpayer made esti-
returns for a number of years, notice that the taxpayer had amated payments to cover his tax
including Wisconsin returns for right to seek a redetermination of liability, he did not file timely
1988 through 1992. He believedthe department’s decision or toany tax return for the years 1988
that if he was to timely file his appeal to the Commission. Into 1992.
returns he would be confronted fact, the taxpayer did not seek a
with a real hazard of self- redetermination of the August The Circuit Court concluded that
incrimination. Although he did 1995 letter. the Commission properly deter-
not file returns, he did make mined the relative equities of the
estimated payments to the StateSubsequently, the departmentparties and properly applied the
of Wisconsin for each of the determined deficiencies in the equitable recoupment doctrine.
years in question. amount of $18,890 for 1990, The Circuit Court agreed with the
1991, and 1992 and issued aCommission’s finding that 1988
In March 1995, after the federal notice of assessment in Septem-through 1992 is “the tax period
criminal proceedings had con- ber 1995. The department deniedinvolved,” and these years are
cluded, the taxpayer filed statethe taxpayer’s petition for rede- part of the “same transaction” for
income tax returns for 1988 termination, and in July 1996 he tax purposes.
through 1992 with the depart- sent to the Commission a petition
ment. By the time he filed these for review covering 1988, 1989, The department has appealed this
returns, more than four years had1990, 1991, and 1992. In thatdecision to the Court of
lapsed since the unextended datepetition, he requested, sinceAppeals. O
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HOMESTEAD CREDIT

Housing subject to
property tax. Jimmy D.
Bean vs. Wisconsin Department
of Revenue (Wisconsin Tax
Appeals Commission, February
12, 1998). Theissuein thiscaseis
whether a person who lives in
property which is exempt from
property taxes is digible for
homestead credit.

Tax Appeals Commission and Tax Before Lottery” on the
may not be used as a precedentduplex was $3,236.96. A lottery
This decision is provided for credit of $106.02 was then sub-

informational purposes only. O

Property taxes accrued
— co-ownership. Calvin
B. and Sharon M. Gates vs.
Wisconsin Department of Reve-
nue (Wisconsin Tax Appeds
Commission, February 5, 1998).
The issue in this case is whether
the full amount of property taxes
may be claimed for computing

tracted, leaving a tax of
$3,130.94, before ineligible
special charges. The claimant’s
43 per cent share was $1,346.30.

The Commission concluded that
the correct amount of property
tax which may be claimed is one-
third of $1,346.30, or $448.76.
The one-third limitation is de-
rived from sec. 71.52(7), Wis.

Jimmy D. Bean (‘the claimant’) pomegead credit, when the Stats. Since the claimant's two
has resided for a number of yearsyomegead is co-owned with  children were not members of her
as a renter in an apartment 10-giperg household, only one-third of the
cated at 4033 West Atkinson tax she paid on the property may
Avenue, Milwaukee. For 1992, sharon M. Gates (“the claimant”) pe claimed.
1993, 1994, and 1995, he claimedmoved to Franksville, Wisconsin,
homestead credits. These creditsfrom Michigan in June 1993. She Wisconsin tax rules also permit
which were initially granted, purchased her mother's portion ofthe claimant to list as a “rent”
were I_ater d|_saII0\_/ved, becausea duplex - this portion being 43 payment 25 per cent of the
the claimant lived in tax-exempt per cent of the property. remaining two-thirds of the
housing for all 12 months in each property tax she paid. This “rent”
of these years. The property inThe property in question neededwould amount to approximately
question is exempt from property repairs, so the claimant sought t0$225.00. Adding these two
taxes; its owner is a religious borrow money to pay these amounts yields a total less than
order. expenses. She was advised by ghe amount required for a person
_ _ local banking officer to add the with the claimant’s income to
A person who lives in property names of her two children to her qualify for the credit. As a result,
which is exempt from property deed, because her income waso homestead credit is allowed.
taxes is not ellglble for home- too low to qua“fy for a home
stead credit unless the owner ofequity loan. She quit-claimed her The claimant has not appealed
the property makes payments injnterest in the property to this decision.

lieu of taxes under sec.“Sharon M. Gates, Judith K.
66.40(22), Wis. Stats. No pay- Zywicki & James A. Behr, Jr., as CAUTION: This is a small

ments in lieu of taxes are madetenants in common with William claims decision of the Wisconsin

on the property at issue. R. & Rita L. Cieszynski, Scott W. Tax Appeals Commission and
o Cieszynski & Bonnie J. Cieszyn- may not be used as a precedent.

The Commission concluded thatgi» in a document recorded in This decision is provided for

the claimant was not ellglble for November 1994. informational purposes On|y_ O
homestead credits for 1992,

1993, 1994, and 1995. In February 1996, the claimant mem. Property taxes accrued
. fled for a homestead credit, = — more than one unit.
The claimant has not appealedg|aiming a property tax payment Glendora Miller vs. \Msconsin
this decision. of $1,479.40. To substantiate herDepartment of Revenue (Wiscon-
. . claim, she submitted a copy of Sin Tax Appeas Commission,
CAUTION: This is a small . property tax bill, which February 12, 1998). The issue in
claims decision of the Wisconsin . . Nt ; i ;
indicated that the “Net Property this case is whether the claimant
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is entitled to additiona home- The claimant has not appealedparent, GM, as provided by
stead credit for 1995. this decision. Michigan law. For the period

under review, Delco claimed its
Glendora Miller (“the claimant”) CAUTION: This is a small estimated MSBT as a deduction

is the owner of a duplex located claims decision of the Wisconsin on its federal corporate income
on North 28th Street in Milwau- Tax Appeals Commission and tax returns.

kee. She resides in one part of thenay not be used as a precedent.

duplex; her daughter resides inThis decision is provided for Delco timely filed Wisconsin

the other part of the duplex. informational purposes only. 0  franchise tax returns, claiming in

them a deduction for the MSBT
The claimant applied for home- equal to the amounts claimed in
stead credit for 1995. She CORPORATION FRANCHISE its federal returns. The depart-
reported $12,912 in income andAND INCOME TAXES ment disallowed the deduction
$720.95 in property taxes. After for the MSBT.

the department calculated her Deductions —  state

1 ]
o iosa . o e o, fanChSe or _ncome
J taxes. Delco Electronics Corpo-

Wasl tolot lg\’\,:'h The dlc:egartrr(;ent ration vs. Wisconsin Department
recaleulated the credit based ony pevenue (Gircuit Court.for
ew information -about her - na,e county, March 20, 1998). )
come (she received rent income - this or any other state or the
. . . ~The taxpayer appealed the Wis- L .
in 1995) and new information : District of Columbia on or meas-
consin Tax Appeals .
ured by all or a portion of net

about hef living _ situation (the Commission’s decision that the . .
property is a duplex and SheMichigan single business tax was "come,  gross income,  gross

resides in one part of the duplex).not deductible by a corporation receipts, or capital stock are not
This calculation showed that the ¢ "o gross income in calcu- deductible.”
claimant was not entitled to any lating its liability under the

credit for 1995. Wisconsin franchise tax. S

For 1986, sec. 71.04(3), Wis.
Stats., permitted businesses to
deduct from its tax base certain
other taxes paid by the business
except that “[tjaxes imposed by

Commencing with tax year 1987,
€€ the legislature “federalized” the

Wsconsin Tax Bulletin 103
state corporate tax scheme so
(October 1997), page 15, for Athat, in general, the corporate

summary of the Commission's franchise and income tax calcu-

decision. lation would track the federal
corporate income tax scheme.
However, Wisconsin adopted
several substantial modifications
to the federal scheme. Among
these was sec. 71.26(3)(g), Wis.
facturing automotive electronics. Stats., which stated that “Section
It has plants in Wisconsin, 164(a)(3) [of the Internal Reve-
Michigan, and Indiana and nue Code] is modified so that

tate taxes and taxes of the

engages in business in those and..” . .
other states. During the yearS%IStl’ICt of Columbia on or meas-
ured by all or a portion of net

under review, 1986 through 1989, . .
income, Qgross income, Qross

credltt?] Wa?hactlually Irroredgegﬁr'Delco incurred a liability for the it ital stock :
ous than the law allowed. eMichigan single business  tax receipts or capital stock are no

does not qualify for additional (MSBT), a form of value added deductible.”

homestead credit for 1995. , -
tax (VAT)' Delpos Michigan ta>§ The Circuit Court concluded that
was included in the returns of its because the Michigan single

The Commission concluded that
even though the claimant pays all
the property taxes on her duplex,
under sec. 71.52(7), Wis. Stats.,
she is entitled to claim only that
portion of the property tax pay-
ment (one-half) which corre-

sponds to her residence. In

addition, the evidence shows that
the claimant inadvertently failed
to report any rent payments from
the other half of the duplex for
1995. Hence, the department’s
determination that the claimant
was entitled to $68 in homestead

The taxpayer, Delco Electronics
Corporation (“Delco”), is
subsidiary of General Motors
Corporation (“GM”) and is
engaged in the business of manu
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business tax is manifestly and
substantially  different  from
income and gross receipts taxes,
it cannot be on or measured by all
or a portion of income or gross
receipts in the sense intended by
the Wisconsin statutes. Therefore,
the Court reversed the Commis-
sion’s decision.

dium for the raw materials as The argument that the wastewater
well as other manufacturing uses. treatment plant is now legally

required and hence a part of the
In accordance with federal and manufacturing process would

state environmental standards,expand the traditional and popu-
the taxpayer must treat the waterar  understanding of what
used in the manufacturing proc- constitutes a  manufacturing
ess in is wastewater treatmentprocess. While it is a reasonable
plant before discharge into the |egal interpretation, it is not the
Wisconsin River. The water is pest interpretation consistent with

The department has appealed thisemoved throughout the manu-the legislative intent.

decision to the Court of Appeals.
|

Manufacturer's  sales
tax credit. Wausau Paper
Mills Company vs. Wsconsin
Department of Revenue (Circuit
Court for Marathon County,
December 2, 1997). The taxpayer
appedled the decision of the
Wisconsin Tax Appeals Commis-
sion upholding a ruling of the
department. The department had

facturing process, collected by a

series of U-drains and closedThe principal and primary utility
sewers, and then conveyed fromof the wastewater treatment plant
the paper production areas to ais not as a significant contributive
sump pump at the head end of aactor in the production of the
wastewater treatment plant. Thisend product of the manufacturing
plant is adjacent to, but separateprocess. Instead, its principal and
and distinct from, the rest of the primary utility is to treat the
taxpayer’s manufacturing facili- wastewater after it has made its
ties. The use of water is crucial to contribution to that process. The
the paper making process andtreated water does not make a
hence the wastewater treatmentontribution to the manufacturing
plant is essential to the taxpayer’'sprocess but instead is legally

ruled that the electricity used in
the taxpayer’s waste treatment
plant is not “consumed in manu- The taxpayer consumes electric-

facturing.” Therefore, the salesity in the operation of the The Circuit Court concluded that
and use tax paid by the taxpayerwastewater treatment plant andthe fuel and electricity expended
on the electricity consumed in the pays sales and use tax on it undem the wastewater treatment plant
operation of its wastewater ch. 77, Wis. Stats. The taxpayeris not “consumed in manufactur-
treatment plant is not eligible for contends that the electricity useding” and hence is not entitled to
the manufacturing sales tax creditin its wastewater treatment plantthe tax credit of sec. 71.28(3),
against the Wisconsin franchise qualifies for the manufacturer’s Wis. Stats.

business. discharged into the Wisconsin
River.

tax. For a summary of the Com-sales tax credit under sec.
mission’s decision, sedlsconsin  71.28(3)(b), Wis. Stats. However, The taxpayer has not appealed
Tax Bulletin 102 (July 1997), after a field audit, the departmentthis decision. O

page 15. disallowed those credits.

= . Refunds — claims after
The taxpayer is a Wisconsin The Circuit Court found that sec. =  field  audit  refund.
corporation engaged in the 71.28(3), Wis. Stats., is clear andNational Presto Industries, Inc.,
business of the manufacturing ofunambiguous. The legislature vs. \Wsconsin  Department  of

fine printing and writing papers adopted the popular understand-Revenue (Court of Appesls,
in Wausau, Wisconsin. In its ing of “manufacturing” in District Ill, December 23, 1997).
manufacturing  process,  the determining eligibility for the tax The Department of Revenue

taxpayer uses water from thecredit. The significant contrib- appeaed an order reversing a
Wisconsin River and the Village utive factor test is consistent with Wisconsin Tax Appeals Commis-
of Brokaw which is used as athat traditonal and popular sion’s ruling dismissing for lack
mixing and transportation me- understanding of the term. of jurisdiction National Presto
Industries, Inc.’s petition for
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review. The department raises partment’s November 10, 1994, Therefore, the Court of Appeals
two issues: whether (1) National  letter. Through July 17, 1995, the reversed the Circuit Court order
Presto’s petition for redetermina- department and National Prestowithout reaching the broader
tion was timely under sec. 71.88, exchanged letters which essen-second issue.
Wis. Stats., and (2) a taxpayertially claimed the other was
can file a refund claim under sec.incorrect in its interpretation of The taxpayer has not appealed
71.75(5), Wis. Stats., within two Wisconsin tax law. National this decision. O
years of a field audit that resulted Presto ultimately filed a petition
in a refund. SeéMsconsin Tax with the Tax Appeals Commis- saAl ESAND USE TAXES
Bulletin 101 (April 1997), page sion.
14, for a summary of the Circuit
Court’s decision. The Commission granted the = __ Construction — exempt
department’s motion to dismiss, = entities. Precision Metals,
National Presto was the subjectconcluding that National Presto Inc., vs. Wisconsin Department of
of an income/franchise tax audit failed to file its petition for Revenue (Wisconsin Tax Appeals
by the department culminating in redetermination within 60 days Commission, January 7 and May
a document referred to as a noticefrom the rejection of its refund 13, 1998). The issue decided in
of field action, dated November claim and that its original claim the partial summary judgement of
4, 1992, and covering the yearsfor refund was not timely filed. January 7, 1998, is whether the
1985, 1986, and 1987. National The Circuit Court reversed the taxpayer acted as a contractor or
Presto did not file a petition for Commission and remanded to thesubcontractor engaged in real
redetermination with respect to Commission for a decision on the property construction activities
the notice, but accepted a refundmerits. for purposes of sec. 77.51(2),
check reflecting a 1987 over- Wis. Stats., and is thus liable for
payment minus a 1985 and 1986National Presto contended thatyse tax on its purchase of raw
underpayment. Approximately 22 the time limits under sec. materids.
months later, on or about Sep-71.88(1), Wis. Stats., were not
tember 13, 1994, National Prestotriggered because the departmenThe taxpayer’s primary business
filed with the department a letter failed to include in its denial of is that of custom manufacturing
and attached 1985 tax form 4X, National Presto’s claim the notice and selling hollow metal frame
claiming a refund for 1985. of appellate rights, as required byproducts. The taxpayer submitted
sec. 227.48, Wis. Stats. Nationalthree separate bids to the City of
By letter dated November 10, Presto also argued that equitableMilwaukee Housing Authority
1994, the department notified estoppel prevented the depart-(“Housing Authority”) to supply
National Presto that its refund ment from applying the sec. the prime door and hardware at
claim was barred by sec. 71.88(1), Wis. Stats., time limits each of three housing projects.
71.75(4), Wis. Stats., and wasbecause its failure to include The taxpayer also submitted three
rejected. The letter was sent bynotice of appellate rights is separate bids to install the prime
ordinary mail and included no inconsistent with its publications door and hardware at each of the
explanation of the taxpayer’s and practices. three housing projects. A bid
appeal rights. National Presto did bond was also submitted by the
not understand the letter to The Court of Appeals concluded taxpayer for each of the six bids
constitute a statutory denial of its that sec. 227.48, Wis. Stats., doesubmitted to the Housing

claim and that prompt action was not apply; no specific statute or Authority.
required to appeal it. regulation requires that the

department notify the claimant of The Housing Authority acted as a
Seven months later, on June 13appellate rights under the circum-general contractor. The taxpayer
1995, National Presto wrote the stances presented here; and aas awarded all six bids. To
department objecting to the rational basis exists to deny fulfill each of the supply con-
conclusions reached in the de-National Presto equitable relief. tracts, the taxpayer purchased
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raw materials and then used these
materials to manufacture property
that it delivered to various hous-
Ing projects at times determined
by the Housing Authority. To
fulfill each of the installation
contracts, the taxpayer installed
the property it previously manu-

Authority, and its bids on the The department contacted the
installation contracts were sepa-seller, requesting information
rate and distinct from its bids on about the selling price of the
the supply contracts. The tax- automobile. The seller responded
payer asserts that the Housingthat the automobile had been sold
Authority was the general con- for $3,300 to the taxpayer. The
tractor and the consumer of thedepartment assessed the taxpayer
property supplied. the additional sales tax, interest,

factured and delivered to the
housing projects at the direction
of the Housing Authority.

and penalty on the difference.
The Commission concluded that

the taxpayer is liable for use tax Upon reflection, the seller ac-
under sec. 77.51(2), Wis. Stats.,knowledged that his recollection
The taxpayer presented manu- because it acted as a contractor oof a cash payment of $3,300 was
facturer's exemption certificates subcontractor engaged in realnot accurate, but he insisted that
and paid no sales tax on any ofproperty construction activities he would not have sold the
the raw materials it purchasedwith regard to the six contracts vehicle for less than $3,000. The
and used in the manufacture ofwith the Housing Authority. seller had purchased the vehicle
the property supplied to the for $4,338 less than one year
Housing Authority. The depart- The taxpayer and the departmentpefore selling the vehicle to the
ment assessed use tax, interesteached an agreement withtaxpayer. The seller listed a
and penalties on the cost of rawrespect to remaining issues, andselling price of $3,200 in the
materials used by the taxpayer toboth parties signed a stipulation newspaper advertisement. The
manufacture property that it in May 1998. The Commission taxpayer did not provide any
supplied to the Housing Author- affirmed the stipulation on May proof of his purchase price of the

ity. 13, 1998. The case is closedd vehicle.
Section 77.51(2), Wis. Stats., gems Motor —vehicles and The Commission modified the
provides that “‘Contractors’ and trailers — payment of  determination of the department

‘subcontractors’ are the consum-tax before registration. Albert
ers of tangible personal property Berchanskiy vs. Wisconsin De-
used by them in real property partment of Revenue (Wisconsin
construction activities and the Tax Appeals Commission, March
sales and use tax applies to thel2, 1998). The issue in this case
sale of tangible personal propertyis whether the department cor-

to them. . . . A contractor engagedrectly assessed the taxpayer sales
primarily in real property con- tax onan amount higher than the

struction activities may use resaletaxpayer’s claimed purchase The taxpayer has not appealed
certificates only with respect to price of an automobile. this decision.

purchases of property which the o

believe the contractor will sell to Honda Accord from a private claims decision of the Wisconsin
customers for whom the con- Party seller. Upon titing and Tax Appeals Commission and
tractor will not perform real registering the vehicle with the may not be used as a precedent.
property construction activities Wisconsin Department of Trans- This decision is provided for
involving the use of such prop- Portation, the taxpayer listed ainformational purposes only. ]
erty.” purchase price of $1,200. The

taxpayer paid Wisconsin sales tax
The taxpayer claimed that it actedbased on that amount.
as a manufacturer when it sub-
mitted bids to the Housing

to reflect a sale price of $3,000.
The Commission acknowledges
that the sale may have been for
less than $3,000; however, it has
no basis for picking a lesser
figure based on the evidence
presented.
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Motor vehicles — re- The Commission concluded thatThe taxpayer was hired by the
bates. David and Carole the department was correct incorporation during the last week
Schenker vs. Wisconsin Depart-  denying the taxpayers’ claim for of May 1993 to manage the
ment of Revenue (Wisconsin tax  refund: restaurant portion of its opera-
Appeals Commission, March 11, tion. As of May 28, 1993, the
1998). Theissuesinthiscaseare: ~ A. The definition of “gross taxpayer had sole check-writing
receipts” for purposes of the authority for the corporation.

A. Whether the definition of sales tax includes manufac-Until he resigned, the taxpayer
“gross receipts” set forth in turer's rebates and employesigned checks on behalf of the
sec. 77.52(4)(c)1, Wis. Stats.,  discounts where the manufac-corporation.

includes amounts received by turer of the tangible personal
a retailer from a manufacturer property sold compensates theThe taxpayer resigned from the

in the form of a manufac- retailer for the amount of the corporation no later than August
turer's rebate or employe rebate and discount allowed 29, 1993. The corporation con-
discount. (sec. 77.51(4)(a) and (c)1, tinued to operate; however, after
Wis. Stats.). he resigned, the taxpayer was not
B. Whether amounts received by involved in any of the corpora-
a retailer from a manufacturer B. Manufacturer’s rebates andtion’s affairs. The taxpayer
in the form of a manufac- employe discounts are notsijgned all of the corporation’s

turer's rebate or employe cash or term discounts ex- checks during August 1993.
discount are excluded fromthe  cluded from the definition of When the taxpayer resigned, he
definition of “gross receipts” gross receipts where the reasonably believed that there
by sec. 77.51(4)(b)1, Wis. manufacturer of the tangible would be operating funds avail-
Stats., as cash or term dis- personal property sold com- able to pay the corporation’s

counts. pensates the retailer for the August 1993 sales tax liability at
amount of the rebate and dis-the time the payment for that
The taxpayers purchased two count allowed. month was due.

vehicles on separate occasions

from Burtness Chevrolet, Inc. The taxpayers have appealed thisThe taxpayer did not manage the
(“the dealer”). On each purchase,decision to the Circuit Court. bar operations of the corporation
the dealer computed the amount o _ and was only tangentially in-

due as follows: cash price of auto, CAUTION: This is a small claims yolved in the bar operations.
less trade-in allowance, plus decision of the Wisconsin Tax yjtimate decisions concerning
applicable sales tax (on tradeAppeals Commission and may Notrestaurant and bar operations
difference), plus license and title be used as a precedent. Thisyere made by one of the corpo-
fees, less manufacturer's rebatedecision is provided for informa- ration’s owners, Frank Dimicelli,

and employe discount. The tax-tional purposes only. O including decisions concerning

payer paid the amount computed which creditors and vendors were

by the dealer for the automobiles. s Officer liability. Frank A. - e paid. During the summer of
Calarco vs. WIsconsn 4993 ‘pimicell; died.

The taxpayers filed a Buyer's Department of Revenue (Wiscon-

Claim for Refund of Wisconsin sin Tax Appeals Commission, The Commission concluded that
state and county sales taxes. Thdlarch 12, 1998). The issue in the taxpayer was not a responsi-
refund claimed was for sales taxthis case is whether the taxpayerpje person under sec. 77.60(9),
paid on the portion of the purchaseis a responsible person who iss. stats., and was not person-
price of the two motor vehicles liable for the delinquent sales ally liable for the unpaid sales
represented by the manufacturer'staxes of Dimicelli's Charthouse, tgyes.

rebates and employe discountsInc. (“the corporation”) under

The department denied the tax-Sec. 77.60(9), Wis. Stats.

payers’ claim for refund.
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The taxpayer can be held liable
for the sales tax obligations of the
corporation if the following
elements are met: 1) the taxpayer
had authority to direct payment
of the corporation’s taxes, 2) the
taxpayer had aluty to pay the
corporation’s taxes, and 3) the
taxpayerintentionally breached
his duty to pay the corporation’s
taxes.

August 9, 1989, under sec.
77.51(4)(c)6, Wis. Stats.

C. Whether the taxpayer is liable
for sales tax on its recepts
from members in the form of
conveyance and maintenance
fees associated with time-
share units sold prior to
August 9, 1989, under sec.

77.52(2)(a)1, Wis. Stats.

The taxpayer’s last day of em- The taxpayer isaWisconsin non-
ployment was no later than stock corporation with its princi-
August 29, 1993, and the salespd place of business in
tax payment at issue was due orfoconomowoc, Wisconsin. The
September 20, 1993. The tax-taxpayer was in the business of
payer no longer had the managing certain time-share
authority to pay these taxes at property within a complex. The
the time that the sales taxes werdaxpayer also sold a smal num-
due to be paid. A person who ber of time-share units.

does not have authority to pay _ _
sales taxes when the sales taxe®uring the period under review,
are due to be paid cannot be heldhe taxpayer did not collect or
liable for their non-payment P&y to the department any sales

under sec. 77.60(9), Wis. Stats. Or use tax on its: 1) sale of time-
share property, 2) collection of

The department has not appealedonveyance fees, or 3) collection

this decision. O of maintenance fees. The time-
share property managed and sold
= limeshare  property. consisted of time-share units that

Vacation Owners ASSO-
ciation, Inc. vs. Wisconsin De-
partment of Revenu@Nisconsin
Tax Appeals Commission, March
3, 1998 and April 2, 1998). The
issuesin the case are:

are commonly referred to as
flexible use time-share units.

Use of a member’s time-share
property was contingent on that
member's making a timely
reservation. Members  were
designated a “unit type” rather
than a specific unit number.

A. Whether the taxpayer is ligble
for the sales tax on the pro-
ceeds from sales of time-share

Members paid maintenance fees
on an annual basis to be used for:
1) operation, repair, maintenance,
and improvement of time-share
property; 2) administration of the

taxpayer’s vacation plan; and 3)
reimbursing the  taxpayer’s

expenses to manage the time-
share property. A member could
not reserve or occupy a time-
share unit if the member was not
current on the member’s mainte-
nance fee obligation.

The Commission concluded as
follows:

A. The taxpayer is liable for
sales tax on the proceeds
from the sale of time-share
property sold during the pe-
riod at issue.

The taxpayer is liable for

sales tax on the amounts it re-
ceived from members in the

form of conveyance fees and
maintenance fees associated
with time-share units that

were sold on or after August

9, 1989.

C. The taxpayer is not liable for
sales tax on the amounts it re-
ceived from members in the
form of maintenance fees as-
sociated with time-share units
that were sold before August

9, 1989.

property sold, under sec.
77.52(2)(a)1, Wis. Stats.

. Whether the taxpayer isliable
for sales tax on its recepts
from members in the form of
conveyance and maintenance
fees associated with time-
share units sold on or after

Members were issued the right toThe payment of a one-time
use the time-share propertyconveyance fee is part and parcel
during a “season” rather than aof the sales price of the time-
specific week or any other date.share property. Therefore, this fee
A conveyance fee was paid byis  taxable under sec.

members to the taxpayer, who77.52(2)(a)1, Wis. Stats. In

placed these fees in a fund thataddition, all conveyance fees at
was to be used to pay expensecj‘,ssue fall within the definition of

associated with time-share prop-“gross receipts” found in sec.
erty managed by the taxpayer.77.51(4)(c)6, Wis. Stats., because
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such charges are associated with  time-share units sold prior to other creditors over the com-
the time-share property that is August 9, 1989, sec. 77.54(18),pany’s obligation to remit
taxable under sec. 77.52(2)(a)1, Wis. Stats., subjects the payer ofwithholding tax payments.
Wis. Stats. any maintenance fees for periods

on or after August 9, 1989, to useThe Commission concluded the
Maintenance fees are “grosstax even if such a contractual taxpayer was a responsible
receipts” because they aredocument or agreement is notperson under sec. 71.83(1)(b)2,

charges associated with time-modified. O Wis. Stats., and was liable for a
share property as provided in sec. penalty equal to the company’s
77.51(4)(c)6, Wis. Stats. Section unpaid withholding taxes, plus
77.52(2)(a)l, Wis. Stats., wasz-“_”_mLDlNG OF TAX interest. The taxpayer had the
amended effective August 9, authority and theduty to pay the

1989, to apply to the sale of = . Officer liability. Kathy J. corporation’s withholding taxes,
flexible use time-share property. = Keimig vs. Wsconsin and the taxpayeintentionally
Time-share property sold before Department of Revenue (Wiscon-  breached that duty.

August 9, 1989 is not time-sharesin Tax Appeals Commission, _ . .
property that is taxable under sec.February 6, 1998). The issue in During the period under review,
77.52(2)(a)1, Wis. Stats. Mainte- this case is whether the taxpayerth® taxpayer was the company’s
nance fees charged for time-shargs a responsible person under se$0€ shareholder and served as
property that was sold prior to 71.83(1)(b)2, Wis. Stats. president and vice-president.
August 9, 1989 do not fall within Therefore, as a matter of law, the
the definition of gross receipts in The taxpayer owned all of the taxpayer haduthority to pay the
sec. 77.51(4)(c)6, Wis. Stats. stock of Family Care Center, SC.company’s taxes. The taxpayer’s

(“the company”) and was a duty to pay the amounts owed to
The taxpayer has not appealedmember of the company’s boardthe department arose as soon as

the decision. The department didof directors. During the period she became aware of the com-
not appeal the decision but hasunder review, the taxpayer waspany’s withholding delinquency.
adopted a position of nonacqui- president and vice-president of Once a person with authority to
escence regarding the applicationthe company. The taxpayer waspPay taxes learns that amounts are
of sec. 77.54(18), Wis. Stats., t0also employed by the company asowing, that person has auty to
maintenance fees charged ing physician, and was a signatorymake sure such taxes are paid.
connection with time-share units on the company’s checking and The taxpayer concedes that after
sold prior to August 9, 1989. savings accounts. At all times, she became aware of the com-
o the taxpayer had the authority topany’s tax delinquency, she
The department maintains thathire and fire employes of the caused the use of the company
modification on or after August company. funds to pay creditors while the
8, 1989, of any written contrac- amounts owed to the department
tual document or agreement “by prior to the period under review, went unpaid. This is sufficient to
which the seller is uncondition- the taxpayer hired an office show that the taxpayéntention-
ally obligated to provide the manager to handle the businessally breached her duty to pay
service or property for the finances of the company. After taxes owed to the department.

amount fixed under the contract” the taxpayer discovered that the
within the meaning of sec. office manager had not paid The taxpayer has not appealed

77.54(18), Wis. Stats., subjectscertain state and federal taxthis decision. O
the seller of such services andgpligations  (including state

property to sales taxation as ofwithholding tax payments), the
the date of modification of the taxpayer took charge of paying
contractual document or agree-the company’s accounts payable.

ment. The department also The taxpayer continued to favor
maintains that, with respect to
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SALESAND USE TAXES, AND served as president, the corporawhile he was president ardid
WITHHOLDING OF TAXES tion continued to operate, but nohaveauthority.
withholding or sales taxes were
. . remitted to the department. The taxpayer knew of the corpo-

§n—n Officer liability. ‘]am.es During that time the taxpayer ration’s tax delinquencies.

M. Callen vs. Wisconsin cosigned checks to employes and<nowing that such tax problems
Department of Revenue (Wiscon-  up o creditors drawn on both the existed, the taxpayer waduty-
sin Tax Appeds Commission, payroll and non-payroll checking bound to address them upon
February 25, 1998). The issue in 5.0 nts. The corporation wentassuming the presidency, even
this case is whether the taxpayer )+ ot pusiness at the end ofthough he believed that the major
is a responsible person who is 19, stockholder had assumed respon-
ligble for the delinquent with- sibility for the unpaid taxes
holding and sales taxes of  The Commission concluded thatwhich accrued while the major
Packline USA, Inc. (“the corpo- {he taxpayer is a responsiblestockholder was president. The
ration”) under sec. 71.83(1)(0)2, nerson under sec. 71.83(1)(b)2,taxpayer did not see to the pay-
Wis. Stats. and sec. 77.60(9).wjs. Stats. and sec. 77.60(9),ment of those taxes or the current
Wis. Stats. Wis. Stats., and that he is persontaxes as he waduty-bound to
ally liable for the wunpaid do. The taxpayer paid at least
withholding and sales taxes up t0$35,000 to creditors other than
the time that he resigned asthe department while he was
president in September 1994. Thepresident and cosigning corporate
) ) taxpayer had theauthority and checks. This establishes his
Board of Directors and received Athe duty to pay the corporation’s intentional breach of duty.

cgntra;f:t. o ser\t/e f?ﬁ the SOIeWithholding and sales taxes that
advertising agent ot the corpora- yqre gye prior to his resignation, The taxpayer has not appealed

tion for a commission based on .4 ha taxpayeiintentionally  this decision. The department has
sales. When the corporation o.nay that duty. He is not not appealed the decision but has
experienced financial .problems in personally liable, however, for adopted a position of nonacqui-
1994, the taxpayer invested any,q toyeq which became due afterescence in regard to the part of
additional $135,000 in the COrpo- po o gigned. the decision that concludes that
ration in the form of a loan to the personal liability does not attach

principal stockholder. When the The taxpayer served as theuntil a failure to pay occurs, i.e.

corporation continued to face president and haduthority to  when the return is due. The effect
financial problems, the taxpayer girect corporate decisions and toof this action is that the decision

agreed to assume the position Ofcontrol what payments were regarding this issue is not binding
president of the corporation and e to creditors from July 1994 in cases other than this casell

to cosign ,aII checks with the {hrough September 1994, which
corporation’s  principal ~ stock- jncluded sales and withholding e Officer liability. Kenneth

holder. The taxpayer was alsoiay gelinquencies from earlier in = Higgs and Richard F.
made a member of a 3-personjgg4. There is no evidence of\Wagner vs. \Msconsin Depart-
executive commitiee 10 make g thority after September 1994 ment of Revenue (Wisconsin Tax
corporate decisions. The taxpayerynen the taxpayer resigned asAppeals Commission, March 11,
became aware of the corpora-president. The taxpayeran be 1998). The issue in this case is

The taxpayer became a 5%
stockholder of the corporation in
May 1994. He also became a
member of the corporation’s

tion's delinquencies N held personally liable for any whether the taxpayers are respon-
withholding and sales and usegphsequent estimated assesssible persons who are liable for
taxes at this time (July 1994).  ments issued by the departmenthe delinquent withholding and

. .__against the corporation due to thesales taxes of the Fourth Street
The taxpayer served as preSIden{axpayer's failure to see to the Corporation (‘the corporation”)

until September 1994, when he.; . under sec. 71.83(1)(b)2. Wis.
resigned. During the time that ho timely filing of actual returns (1)(b)2,



26 Wisconsin Tax Bulletin 110 — July 1998

Stats. and sec. 77.60(9), Wis. legal duty to see that the corpo- taxpayer, who was the corpora-

Stats. ration’s taxes are timely paid. tion’'s primary contact. The
Both taxpayers haduthority to  corporation did not comply with

The Milwaukee Turners Founda-  pay taxes, understanding of thethe terms of the agreement.

tion, Inc. (“the Turners”) is a tax obligation to pay taxes, and

exempt, non-profit organization intentionally breached their From June 1994 until March

prominent in Milwaukee for duty to pay the taxes due. The 1995, the taxpayer signed checks

many years. In 1969, the Turnersfact the taxpayers were volun-on behalf of the corporation,

created the corporation as a for-teers does not excuse them frompaying the corporation’s creditors

profit corporation to operate a personal liability. and employes. The taxpayer
restaurant and bar in a historic signed some, if not all, of the
building owned by the Turners. The taxpayers have not appealectorporation’s withholding tax

In 1991, the Turners board this decision. O  deposit reports. The taxpayer also
recruited, nominated, and elected signed some of the corporation’s

the taxpayers to serve as presi- g, Officer liability. Scott W sales and use tax returns. After
dent and vice-president and on =  Wolf vs.  Wsconsin  the corporation’s checking ac-
the corporation’s board without Department of Revenue (Wiscon-  count was closed in March 1995,
compensation. Both taxpayerssin Tax Appeals Commission, the taxpayer paid the employes in
accepted their positions with the March 3, 1998). The issue in this cash. The taxpayer also negoti-
corporation with the belief that case is whether the taxpayer is aated with many of the

they were volunteers in an honor-responsible person who is liable corporation’s creditors in an

ary capacity and with the for the delinquent sales and effort to settle debts owed by the
understanding that they would withholding taxes of Truck corporation.

not be involved in the day-to-day Equipment & Service Co, Inc.
business operations of the corpo-(“the corporation”) under sec. The Commission concluded the

ration. 71.83(1)(b)2, Wis. Stats. and sec.taxpayer was a responsible
77.60(9), Wis. Stats. person under sec. 71.83(1)(b)2,
Taxpayer Wagner joined taxpayer Wis. Stats. and sec. 77.60(9),

Higgs in setting up a special tax The taxpayer was employed bywis. Stats., and was personally
account to pay back taxes. Hethe corporation from June 1994 |iable for the corporation’s un-
personally wrote  numerous through May 1995 as its generalpaid withholding and sales taxes.
checks on that tax account. Hemanager and vice-president. TheThe taxpayer had thauthority
admitted he knew about actionstaxpayer was hired by the presi-and theduty to pay the corpora-
taken by taxpayer Higgs to dent, who resides primarily in tion’s withholding and sales and
address the corporation’s adver-Florida. In June 1994, the tax- use taxes, and the taxpayer
sities. Taxpayer Higgs was the payer was added to the signaturententionally breached that
principal officer of the corpora- card on the corporation’s check- duty.

tion, with full check-signing ing account. The taxpayer
authority on both its regular became aware of the corpora-The taxpayer served as the vice-

checking account and its tax tion’s delinquency in withholding president and haduthority to
account. and sales and use taxes in Junenake financial decisions for the
1994, upon which the taxpayer corporation. The taxpayer was a
The Commission concluded that called the department to negotiatesignatory on the corporation’s
the taxpayers are both responsipayment arrangements.  Anchecking account, signed the
ble  persons under secs.installment agreement, which corporation’s checks, and negoti-
71.83(1)(b)2 and 77.60(9), Wis. included staying current on all ated payment arrangements with
Stats., and that they are personwithholding and sales and usethe department as well as other
ally liable for the wunpaid taxes accruing after the date ofcreditors.
withholding and sales taxes. Thethe agreement, was made be-
officers of a corporation have atween the department and the
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When the taxpayer learned that
the corporation had an unpaid tax
obligation, he had a duty to see
that it was paid. The taxpayer
learned of the tax delinquencies
no later than June 1994. From
that point, as a person with
authority to direct the payment
of taxes, the taxpayer had a duty
to make sure that they were paid.

Qf Tax Releases

“Tax releases” are designed to CORPORATION FRANCHISE
provide answers to the specific AND INCOME TAXES

tax questions covered, based on o .

the facts indicated. In situations Basis in Tax-Option (S)

where the facts vary from those Corporation Stock When
The taxpayer favored other given herein, the answers mayl0SSes in Excess of Basis Were

creditors and suppliers over the ot apply. Unless otherwise Claimed in Closed Years

corporation’s obligations to the indicated, tax releases apply for .
department. This establishes thaty|| periods open to adjustment. Statutes: Sections 71.33 and

the  taxpayer intentionally  A|l references to section numbers ’1-362 Wis. Stats. (1995-96)
breached his duty to direct gre to the Wisconsin Statutes

payment of taxes to the depart-njess otherwise noted.

ment.

The following tax releases are

The taxpayer has not appealed ncluded:

this decision. O

Corporation Franchise and
I ncome Taxes

1. Basis in Tax-Option (S) Cor-
poration Stock When Losses
in Excess of Basis Were
Claimed in Closed Years (p.
27)

2. Wisconsin Tax Treatment
of Limited Service Health
Organizations (LSHOSs) (p.
28)

3. Years in Which a Wisconsin
Net Business Loss Carryfor-
ward May Be Used (p. 29)

Sales and Use Taxes
4. Boat Launching Fees (p. 31)

5. Common and Contract Car-
rier Exemption (p. 31)

6. House Watching Services
(p- 37)

7. lced Coffee (p. 38)

Background: Under secs. 1366
and 1367 of the Internal Revenue
Code (IRC), a shareholder’s
federal basis in stock of an S
corporation is increased by
income items and decreased by
expense and loss items which
flow through from the S corpora-
tion to the shareholder. A
shareholder’s basis in stock and
loans to the corporation may not
go below zero. Any expense or
loss item which is not deductible
by the shareholder due to the
basis limitation may be carried
over indefinitely by the share-
holder and allowed as a
deduction when the shareholder
has sufficient basis to deduct the
expense or loss item.

Section 71.365, Wis. Stats.
(1995-96), provides that the
adjusted basis of a shareholder in
the stock and indebtedness of a
tax-option (S) corporation shall
be determined in the manner
prescribed by the Internal Reve-
nue Code for a shareholder of an
S corporation, except that the
nature and amount of items
affecting that basis shall be
determined under ch. 71, Wis.
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Stats. Section 71.33, Wis. Stats.
(1995-96), states that it is the
intent of subch. V of ch. 71 and
other subchapters relating to the
treatment of tax-option (S)
corporations and their sharehold-
es to prevent the double
inclusion or omission of any item
of income, deduction, or basis.

Facts and Question: The share-
holder of a tax-option (S
corporation had a stock basis of
$75,000 and loan basis of
$25,000 on January 1, 1993. The
corporation incurred a $150,000
ordinary loss for the 1993 calen-
dar year which was passed
through and deducted by the
shareholder on his 1993 Wiscon-
sin individua income tax return.
Thus, the shareholder deducted
$50,000 more than the total of his
stock and loan bases. This error
was discovered after the 1993
year was closed to adjustments
by the statutes of limitations

the $50,000 basis from additional Wis. Stats., operating by virtue of
capital contributions made during sec. 148.03 (plans of sickness
1994 by the $50,000 loss claimedcare), 447.13 (dental care),
in excess of basis in 1993. Ap-449.15 (prepaid  optometric
plying excess losses used inservice plans), or 613.80 (hospi-
closed years to reduce stock ortal services), Wis. Stats., was not
loan basis in open years preventexempt from taxation. These
the omission of any item corporations were subject to tax
of basis. O  upon their Wisconsin net income
determined by applying the
provisions of the Internal Reve-
nue Code applicable to mutual
insurance companies, other than
. life insurance companies or
Statutes: Sections 71.01(2), (3). mytual marine insurance compa-
and (4), Wis. Stats. (1985-86), pjes, having total receipts over
secs. 71.26(1)(a), 71.43(2), andg500,000. The amount computed
71.45, Wis. Stats. (1989-90), andy a5 subject to any applicable
secs. 71.26(1)(a), 71.43(2), andagditions or subtractions pro-
71.45, Wis. Stats. (1995-96) vided in sec. 71.01(4)(a), Wis.

Stats. (1985-86). [Section

Background: Beginning with the -4 512y Wi Logs.
calendar year 1972 and thereafter, -01(2), Wis. Stats. (1985-86) ]

insurance companies organizedgeginning with the 1987 taxable

exceptions, became subject to theyf 1986 revised the federal
Wisconsin franchise or income income taxation of mutual insur-

Wisconsin Tax Treatment
of Limited Service Health
Organizations (L SHOs)

provided in sec. 7177, Wis. tax. The exceptions included gnce companies and eliminated

Stats. (1995-96). The shareholder ~ income of: the distinction, for federal tax

contributed an additional $50,000 : purposes, between stock and
mutual insurers that was

to the corporation during 1994.

What are the shareholder’s stock
and loan bases for 1994 after he
made the additional capital
contribution of $50,000 but

before taking into account any’

items of income, loss, or deduc-
tion passed through from the tax-
option (S) corporation in 19947

Answer: The shareholder’s 1994 *

stock and loan bases are both
zero before taking into account
any tax-option (S) corporation
items of income, loss, or deduc-
tion passed through for 1994. The

; mutual insurance companies.
exempt from federal income

taxation pursuant to sec.
501(c)(15) of the Internal
Revenue Code,

bona fide cooperatives oper-
ated without pecuniary profit
to any shareholder or mem-
ber, and

other corporations or associa-
tions of individuals not

organized or conducted for
pecuniary profit.

However, for 1986 and prior
taxable vyears,

the income of

.33, - : ' rations organized under ch. 613,

require the shareholder to reduce

Effective for the taxable year

1987 and thereafter, 1989 Wis-
consin  Act 31 retroactively

eliminated the requirement that
insurers organized under ch. 613,
Wis. Stats., operating by virtue of
sec. 148.03, 447.13, 449.15, or
613.80, Wis. Stats., must deter-
mine their Wisconsin net income
by applying the provisions of the
Internal Revenue Code applicable
to mutual insurance companies
having total receipts over

$500,000. [Sections 71.43(2) and
71.45(1) and (2)(a)(intro.), Wis.

Stats. (1989-90).]
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For taxable years beginning on or
after January 1, 1996, 1995
Wisconsin Act 27 repeded the
exemption available for income
from a cooperative sickness care
association organized under sec.
185.981, Wis. Stats., or a service
insurance corporation organized
under ch. 613, Wis. Stats,, that is
derived from a health mainte-
nance organization (HMO), as
defined in sec. 609.01(2), Wis.
Stats., or a limited service health
organization (LSHO), as defined
in sec. 609.01(3), Wis. Stats. The
net income subject to Wisconsin
tax is the amount that would be
determined if the entity were
subject to federal income tax and
as if that income were that of an
insurance company. [Sections
71.26(1)(a) and (2)(@) and
71.45(1), (2)(@)(intro.), and (5),
Wis. Stats. (1995-96).]

An LSHO, as defined in sec.
609.01(3), Wis. Stats. (1995-96),
means a health care plan offered
by an organization established
under ch. 185, 611, 613, or 614,
Wis. Stats., or issued a certificate
of authority under ch. 618, Wis.
Stats., that makes available to its
enrolled participants, for consid-
eration other than predetermined
periodic fixed payments, either
comprehensive  hedlth  care
services or a limited range of
health care services performed by
providers selected by the organi-

ning after 1986 and before
January 1, 1996?

Answer 1. Yes. All LSHOs, as
defined under sec. 609.01(3),
Wis. Stats, and organized under
ch. 613, Wis. Stats., are exempt
from Wisconsin franchise and
income tax for al taxable years
beginning after 1986 and before
January 1, 1996.

Question 2: Does the exemption
from Wisconsin franchise and
income tax apply even if the
LSHO is subject to federa
income taxation?

Answer 2. Yes. The Wisconsin
exemption applies even if the
LSHO is subject to federa
income tax. The Wisconsin
statutes for that period of time
did not pick up the federal provi-
sions under which the federa
income tax isimposed.

Question 3: If an LSHO was
exempt from tax but had filed
Wisconsin franchise or income
tax returns for taxable years after
1986 and before January 1, 1996,
are net business losses reported
on the Wisconsin returns for prior
years allowable as an offset
against 1996 net income?

Answer 3: No. Since LSHOs
were not subject to Wisconsin
franchise or income taxation for

Years in Which a Wis
consin Net Business L oss
Carryforward May Be Used

Satutes; Sections 71.26, 71.75,
71.76, and 71.77, Wis. Stats.
(1995-96)

Background: Section 71.26(4),
Wis. Stats., provides that a corpo-
ration may offset against its
Wisconsin net business income
any Wisconsin net business loss
sustained in any of the next 15
preceding taxable years. The
corporation had to be subject to
Wisconsin franchise or income
taxation in the taxable year in
which the loss was sustained. The
loss may be carried forward to
the extent not offset by other
items of Wisconsin income in the
loss year and by Wisconsin net
income of any year between the
loss year and the taxable year for
which an offset is claimed.

Facts X Example 1: Corporation
A computed a Wisconsin net
business loss of $300,000 on its
Wisconsin franchise or income
tax return for the 1995 calendar
year.

For 1996, Corporation A has
Wisconsin  net  income  of
$250,000 before subtracting its
1995 Wisconsin net business loss
carryforward.  Corporation A
computes a $4,750 manufac-

taxable years beginning after
1986 and before January 1, 1996,
they cannot carry forward losses
incurred in years for which no tax
was imposed. O

turer’s sales tax credit for 1996.
In addition, it has a $125,000
manufacturer’s sales tax credit
carryforward available for 1996.
Corporation As manufacturer’s
sales tax credit carryforward
includes a $15,000 credit from its
1981 taxable year, which will
expire if not used in 1996. Under

zation.

Question 1: Are all LSHOs, as
defined under sec. 609.01(3),
Wis. Stats, and organized under
ch. 613, Wis. Stats., exempt from
Wisconsin franchise and income
tax for al taxable years begin-
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sec. Tax 2.11(3)(b), Wis. Adm. Ilimitations. However, Corpora- Wisconsin net business loss
Code (February 1990 Register), tion P was allowed to deduct in carryforward on its 1989 return
Corporation A must first use its  full Corporation S’s net operating or is its deduction limited to the
1996 manufacturer's sales taxloss carryover in its 1989 federal $150,000 federal net operating
credit to offset its 1996 Wiscon- return pursuant to IRC sec. 381. loss?
sin tax before it may claim an
unused credit from a prior year. Corporation P did not claim any Answer 2b: Corporation P may
deduction for Corporation S’s utilize the entire $2,000,000
Question 1: May Corporation A Wisconsin net business lossWisconsin net business loss
choose not to deduct any part ofcarryforward on its 1988 Wiscon- carryforward on its 1989 return,
its 1995 Wisconsin net businesssin franchise tax return, nor did it provided the full amount would
loss carryforward on its 1996 claim any deduction related to be allowed under IRC secs. 381
Wisconsin return so that it may Corporation S's Wisconsin net and 382. A corporation computes
claim its manufacturer’s sales tax business loss carryforward onits net income for Wisconsin

credit? any subsequent Wisconsin fran-purposes under sec. 71.26(2),
. chise return. Wis. Stats., with the modifica-
Answer 1. Yes, Corporation A tions provided in sec. 71.26(3),

may choose not to deduct anyOther IRS audit adjustments were\is. Stats. One of the modifica-
part of its 1995 Wisconsin net also made to Corporation P’s tions, sec. 71.36(3)(n), provides
business loss carryforward on itsfederal 1989 tax return which that IRC secs. 381, 382, and 383,
1996 Wisconsin return. Corpora- impact Corporation P’s Wiscon- relating to carryovers in certain
tion A may claim the net businesssin 1989 franchise tax liability. corporate acquisitions, are modi-
loss carryforward in any year Corporation P is obligated by sec.fied so that they apply to losses
between the loss year and the71.76, Wis. Stats., to file an under sec. 71.26(4), Wis. Stats.,

next 15 succeeding years. amended Wisconsin return to and Wisconsin credits instead of
report the 1989 IRS adjustments. to federal credits and federal net
Facts X Example 2: On Decem- operating losses. O

ber 31, 1988, Corporation P Question 2a: On its amended

liguidated its wholly owned 1989 Wisconsin return, may
subsidiary, Corporation S, pursu- Corporation P claim a refund for
ant to sec. 332 of the Internal the Wisconsin net business loss
Revenue Code (IRC). At the time carryforward from Corporation pNeter The following tax releases

of liquidation, Corporation S had S? interpret the Wisconsin sales and

a federal net operating loss _ . use tax law as it applies to the 5%

$150,000, and a Wisconsin netMay claim a refund for the Wis- . v "and 0.1% stadium sales
bUS|neSS |OSS Carr)./forward underconSIn net bUSIneSS . IOSS and use taxes may aISO app'y For
sec. 71.26(4), Wis. Stats., of camyforward from Corporation S ;. mation on sales or purchases
$2,000,000. on its amended 1989 Wisconsing, -+ are subject to the county or

, rseitutrn. SI?Ct'Ontr]? 1'27(7)(?)’ V\t/'st stadium sales and use tax, refer to
For federal income tax purposes,Stats., allows the department 10,,..onsin Publication 201,

Corporati_qn_P filed its 1988 tax issue a refund |f. a taxpayer,..oo<n Sales and Use Tax
return utilizing Corporation S’s reports federal audit adjustments :
) R . Information.
net operating loss carryover in within 90 days after the IRS's
full. Upon examination of the final determination or within 4
return by the Internal Revenueyears after the department dis-
Service (IRS), Corporation P was covers the federal adjustments.
required to limit Corporation S’s _ _
net operating loss deduction toQuestion 2b: May Corporation P
zero for 1988 due to IRC sec. 381utilize the entire $2,000,000

SALESAND USE TAXES
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Boat L aunching Fees two piers. A vehicle with a Boat Launching Donations Paid
boat and trailer can back
into the launching area, Facts3:
Statutes: Sections 77.52(2)(8)2 allowing the boat entry to :
and 77.54(10), Wis. Stats. (1995 the lake. * Same facts.as in Facts 1,
96) except that instead of a fee
« A $5 fee is charged by being charged, there is a
Wis. Adm. Code:  Section Tax Company A for use of its donatic_)n _box at the
11.65(4)(a), Wis. Adm. Code launching area. launching site.
(June 1991 Register) * Asign is posted next to the

Question 1: Is the fee paid to

Company A for launching a boat box, - soliciting donations

Background: Section and thanking the boater,

77.52(2)(2)2, Wis. Stats. (1995- subject to Wisconsin sales and but a donation is not re
.52 : : 5 -

96), imposes a sales or usetax on  US€ tax: quired to use the launching

admissions to amusement, ath- ,

letic entertainment or Answer 1. Yes. Launching a area.

recréational events or’ places. boat is subject to sales and use * No price is listed.

“Admissions”  includes  the t@x under sec. 77.52(2)(a)2, Wis.

furnishing for dues, fees, or otherStatS'_ (1995-96). However, if the Questic_)n 3: Is the donati.on for
consideration, the privilege of boat is used for a bl_Jsme_ss_ pur-IaL_mchlng a boat subject to
access to clubs or the privilege ofPOS€ (e.g.,. commercllal fishing), Wisconsin sales and use tax?
having access to or the use ofthe $5 fee is not subject to sales

amusement, entertainment,and use tax. AnSNerIS: No. Donations are

athletic, or recreational devices or ) _ not subject to sales and_ use tax

facilities. Boat Launching Fees Paid to a (sec. Tax 11.65(4)(a), Wis. Adm.
Governmental Unit Code (June 1991 Register)). The

Section 77.54(10), Wis. Stats. donation must be totally volun-

(1995-96), allows an exemption Facts 2: tary, and no restriction may be

for certain admission fees and « Same as in Facts 1, exceptP/2C€d On persons not making the

stickers for state parks and state that the owner of the donation. O

forest campgrounds under sec. launching area is a Wis-

27.01(7) to (11), Wis. Stats. consin governmental unit

(1995-96). An admission sticker (e.g., state of Wisconsin, Common and Contract

that qualifies for this exemption or a city, county, village, Carrier Exemption

(e.9., a Wisconsin state park or township). Statutes: Sections 77.54(5)(b),

admission sticker that allows a 194.01(1), (2), and (4), and

vehicle access to the state parksQuestion 2: Is the fee paid to the 340.01(4), (31), (34), (53), (57)

is exempt from sales tax. governmental unit for launching (71) and (7'3) Wis.  Stats.
a boat subject to Wisconsin saIeS(199’5_96) ’

Boat Launching Fees Paid and use tax?

Wis. Adm. Code: Section Tax
Facts 1. Answer 2. Yes, unless the fee 17 16, wis. Adm. Code (June
« Company A owns and paid to the governmental unit 1991 Register)
maintains a boat launching qualifies for exemption under
area. sec.77.54(10), Wis. Stats. (1995-| Background: This tax
96). release explains the re-
guirements that must be met
for sales of trucks, trailers,

e The boat launching area
consists of a ramp between
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etc., to common or contract road tractor, bus, ways. The transportation of
carriers to qualify for the trailer, or semitrailer, passengers in taxicab service
sales and use tax exemption or accessory, attach- or in commuter car pool or
in sec. 77.54(5)(b), Wis. ment, part, supply, or van pool vehicles with a pas-
Stats. (1995-96). material for a motor senger-carrying capacity of
truck, truck tractor, less than 16 persons or in a
Section 77.54(5)(b), Wis. road tractor, bus, school bus under s. 120.13
Stats. (1995-96), provides a trailer, or semitrailer. (27) shall not be construed
sales and use tax exemption as being that of a common
for the gross receipts from 3. Item sold must beised motor carrier.” (underlining
the sale of and the storage, by the common or con- supplied)
use, or other consumption tract carrier exclusively
of: as a common or con- “Contract motor carrier”
tract carrier. IS defined in sec. 194.01(2),
“Motor  trucks, truck Wis. Stats. (1995-96), as
tractors, road tractors, Additional information about “any person engaged in the
buses, trailers and semi- each of the three require- transportation by motor ve-
trailers, and accessories, ments follows. hicle over a regular or
attachments, parts, sup- irregular route upon the
plies and materials B. Requirement 1. Item must public highways of property
therefor, sold to common be sold to a common or for _hire”. (underlining sup-
or contract carriers who contract carrier. plied)
use such motor trucks,
truck tractors, road trac- For purposes of the exemp- “For hire” as used in sec.
tors, buses, trailers and tion in sec. 77.54(5)(b), Wis. 194.01(1) and (2), is defined
semitrailers exclusively Stats. (1995-96),'common in sec. 194.01(4), Wis. Stats.
as common or contract carrier” has the same (1995-96). It means “for
carriers, including the meaning as “‘common motor compensation, and includes
urban mass transporta- carrier” in sec. 194.01(1), compensation obtained by a
tion of passengers as Wis. Stats. (1995-96)YCon- motor carrier indirectly, by
defined in s. 71.38.” tract carrier” has the same subtraction from the pur-
meaning as “contract motor chase price or addition to the
[lI.  Requirements for Exemp- carrier” in sec. 194.01(2), selling price of property
tion: Wis. Stats. (1995-96). See transported, where the pur-
definitions below. chase or sale thereof is not a
A. Genera bona fide purchase or sale.

Three requirements must be
met to qualify for the sales
and use tax exemption in
sec. 77.54(5)(b), Wis. Stats.
(1995-96).

1. Item must besold to a
common or contract
carrier.

2. Item sold must be mo-
tor truck, truck tractor,

“Common motor carrier”

IS defined in sec. 194.01(1),
Wis. Stats. (1995-96), as
“any person who holds him-
self or herself out to the
public as willing to under-
take for hire to transport
passengers by motor vehicle
between fixed end points or
over a regular route upon the
public highways or property
over regular or irregular
routes upon the public high-

Any person who pretends to
purchase property to be
transported by such person
or who purchases property
immediately prior to and

sells it immediately after the

transportation thereof shall
be deemed to be transporting
the property for hire and not
a bona fide purchaser or
seller thereof. The rental of a
motor vehicle to a person for
transportation of the person’s
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property which rental di-
rectly or indirectly includes
the services of a driver shall
be deemed to be transporta-
tion for hire and not private
carriage. This  subsection
does not apply to motor ve-
hicle operations which are
conducted merely as an inci-
dent to or in furtherance of
any business or industrial
activity.”

Requirement 2: Item sold
must be a motor truck,
truck tractor, road tractor,
bus, trailer, or semitrailer,
or accessory, attachment,
part, supply, or material
for a motor truck, truck
tractor, road tractor, bus,
trailer, or semitrailer.

1. Definitions of Motor
Truck, etc.

sec. 340.01(31), Wis.

Stats. (1995-96).)

“Motor truck” means
every motor vehicle de-
signed, used or
maintained primarily for
the transportation of
property. (sec.
340.01(34), Wis. Stats.
(1995-96))

“Road tractor” means a
motor vehicle designed
and used for drawing
other vehicles and not so
constructed as to carry
any load thereon either
independently or any
part of the weight of the
vehicle or load so drawn.
(sec. 340.01(53), Wis.
Stats. (1995-96))

“Semitrailer” means a

vehicle, but does not in-
clude a mobile home.
(sec. 340.01(71), Wis.
Stats. (1995-96))

“Truck tractor” means
a motor vehicle designed
and used primarily for
drawing other vehicles
and not so constructed as
to carry aload other than
a part of the weight of
the vehicle and load so
drawn. (sec. 340.01(73),
Wis. Stats. (1995-96))

(Note: Motor truck, road
tractor, and truck tractor
do not include an auto-
mobile as defined in sec.
340.01(4), Wis. Stats.
(1995-96), unless the
automobile is registered
asatruck.)

vehicle of the trailer type 2. Accessories, attach-

For purposes of the ex-
emption in sec.
77.54(5)(b), Wis. Stats.
(1995-96), the following
definitions apply:

“‘Bus” means a motor
vehicle designed primar-
ily for the transportation
of persons rather than
property and having a
passenger-carrying ca
pacity of 16 or more
persons, including the
operator. Passenger-
carrying capacity shall
be determined by divid-
ing by 20 the total
seating space measured
in inches. (Same as defi-
nition of “motor bus” in

so designed and used in
conjunction with a motor
vehicle that some part of
its own weight and that
of its own load rests
upon or is carried by an-
other vehicle, but does
not include a mobile
home. A vehicle used
with a ready-mix motor
truck to spread the load
IS considered a semi-
trailer. (sec. 340.01(57),
Wis. Stats. (1995-96))

“Trailer” means a vehi-
cle without motive
power designed for car-
rying property or
passengers wholly on its
own structure and for
being drawn by a motor

ments, parts, supplies,
and materials for mo-
tor trucks, etc.

Accessories, attach-
ments, parts, supplies,
and materials for motor
trucks, etc., includes
items that are assigned to
and carried on an exempt
vehicle.

Examples include dol-
lies, pianoboards,
ladders, walkboards, tire
chains, fire extinguish-
ers, flares, bug
deflectors, engine block
heaters, defroster fans,
auxiliary heaters and
cooling units and their
fuel, radios, flag kits in-
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cluding flags and reflec-
tors, and items designed
to be used with a vehicle
which protect or secure
the vehicle’'s load in-
cluding tape, fitted
tarpaulins, tarpaulin
straps, furniture pads and
covers, load holding
chains, logistic straps,

and shoring beams. 1.

The exemption in sec.
77.54(5)(b), Wis. Stats.
(1995-96), for accesso-

ries, etc., does not
include corrugated
boxes, containers, and

related materials that are
transferred to customers A.
in conjunction with the
selling, performing, or
furnishing of a moving
service.

Equipment acquired by a
carrier for the repair,

service, or maintenance
of its exempt vehicles is
also not exempt, includ-
ing repair tools, welding

torches, battery chargers,
and grinding discs.

Requirement 3: Item sold
must be used by the com-
mon or contract carrier
exclusively as a common or
contract carrier.

“Exclusively,” as used in

sec. 77.54(5)(b), Wis. Stats.
(1995-96), means that “the
motor trucks, truck tractors,
road tractors, buses, trailers
and semitrailers are used
solely as common or con-
tract carriers to the exclusion
of all other uses, except that

the sales and use tax exemp-
tion for this tangible
personal property will not be
invalidated by an infrequent
and sporadic use other than
as a common or contract car-
rier.” (Section  Tax
11.16(1)(am), Wis. Adm.
Code (June 1991 Register))

Examples

The following examples il-
lustrate how the exemption
provided in sec.
77.54(5)(b), Wis. Stats.
(1995-96), applies to pur-
chases of motor trucks, etc.

Company engaged in
business as a common or
contract carrier only

Example 1:
Facts:

e Company A holds itself
out to the public as will-
ing to transport property
for compensation upon
the public highways by
advertising in the yellow
pages and by other adver-
tising (i.e., Company A is
a common carrier).

« Company A is not en-
gaged
other than as a common
carrier.

Tax Treatment:

Company A qualifies for ex-
emption under sec.
77.54(5)(b), Wis. Stats.
(1995-96), on its purchases
of motor trucks, etc., which

in any business B.

it uses exclusively as a
common carrier.

Example 2:
Facts:

» Company B enters into an
agreement with Company
C to transport Company
C’s products for compen-
sation upon the public
highways to various loca-
tions, as determined by
Company C. Company B
only hauls for persons it
contracts with and does
not hold itself out to the
public as willing to trans-
port persons or property
for hire (i.e., Company B
IS a contract carrier).

e Company B is not en-
gaged in any business
other than as a contract
carrier.

Tax Treatment:

Company B qualifies for ex-
emption under sec.
77.54(5)(b), Wis. Stats.
(1995-96), on its purchases
of motor trucks, etc., which
it uses exclusively as a con-
tract carrier.

Company engaged in
business as a common or
contract carrier and has
non-carrier business activi-
ties
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Example 3:
Facts:

» Company F is engaged in
business as a manufac-
turer and seller of widgets
and as acommon carrier.

e Company F's primary
business is the manufac-
ture and sale of widgets.

e Company F has 10 motor
trucks; 9 of which it uses
exclusively in private car-
riage to transport its own
widgets, and one which it
uses exclusively in for-
hire  transportation of

property.

e Company F's common
carrier operations account
for approximately 5% of
its business activities.

* For its common carrier
operations, Company F
meets the definition of
“‘common carrier” (i.e.,
Company F holds itself
out to the public as will-
ing to transport property
for hire over the public
highways by advertising
in the yellow pages and
by other advertising).

Tax Treatment:

Company F must pay sales
or use tax on the 9 motor
trucks it uses to transport its
own widgets. It qualifies for

exemption under sec.
77.54(5)(b), Wis. Stats.

(1995-96), on its purchase of

the one motor truck which it
uses exclusively as a com-
mon carrier.

Example 4:
Facts:

* Company G is engaged in
business as a manufac-
turer and seller of widgets
and as a contract carrier.

e Company G’s primary
business is the manufac-
ture and sale of widgets.

* Company G has 10 motor
trucks; 9 of which it uses
exclusively in private car-
riage to transport its own
widgets, and one which it
uses exclusively as a
contract carrier.

e Company G’s contract
carrier operations account
for approximately 5% of
its business activities.

» For its contract carrier
operations, Company G
enters into an agreement
with  Company H to
transport Company H's
products to various loca-
tions, as determined by
Company H.

Tax Treatment:

Company G must pay sales
or use tax on the 9 motor
trucks it uses to transport its
own widgets. It qualifies for

exemption under sec.
77.54(5)(b), Wis. Stats.

(1995-96), on its purchase of

the one motor truck which it
uses exclusively as a con-
tract carrier.

Example 5:
Facts:

Company D meets the defi-
nition of “common carrier”
(i.e., Company D holds itself
out to the public as willing to
transport property for hire
over the public highways by
advertising in the vyellow
pages and by other advertis-

ing).

» Company D does not hold
itself out to the public as
being engaged in business
as a retailer of gravel.

» Company D enters into an
agreement with Company
E to transport gravel upon
the public highways to
Company E’s construc-
tion site.

e Company D purchases
gravel from a gravel pit
operator who immediately
loads the gravel into
Company D’s motor
trucks.

» Company D transports the
gravel to Company E’s
construction site and im-
mediately transfers
possession of the gravel
to Company E by dump-
ing it in a pile.

e Company D bills Com-
pany E for the gravel plus
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a charge for transporta-
tion.

e Company D makes its
profit by hauling. Com-
pany D’s hauling
operations are not con-
ducted as an incident to or
in furtherance of any
business or industrial ac-
tivity.

e Company D is not en-
gaged in any business
other than that described
above, and does not use
its motor trucks other than
as described above.

Tax Treatment:

Company D qualifies for ex-
emption under sec.
77.54(5)(b), Wis. Stats.
(1995-96), on its purchases
of motor trucks.

Company D meets the defi-
nition of “common motor

carrier” in sec. 194.01(1),
Wis. Stats. (1995-96), be-
cause it holds itself out to the
public as willing to transport
property (gravel) upon the
public highways “for hire.”

The transportation  per-
formed by Company D is
“for hire,” as defined in sec.
194.01(4), Wis. Stats.
(1995-96), because: (1)
Company D purchases prop-
erty immediately prior to

transporting it and sells it
immediately after transport-
ing it; and (2) Company D’s
motor vehicle operations are
not conducted merely as an
incident to or in furtherance

of any business or industrial
activity.

Company D qualifies for ex-
emption under sec.
77.54(5)(b), Wis. Stats.
(1995-96), on its purchases
of motor trucks because it
uses the motor trucks exclu-
sively as a common carrier.

Example 6:
Facts:

» Company A is engaged in
business as a landscaper.

e Company A also holds it-
self out to the public as a
seller of fill dirt and top-
soil as part of its
landscaping business.

» Company A enters into an
agreement with customers
to sell fill dirt and topsoll
and deliver the fill dirt
and topsoil to the custom-
ers.

e Company A purchases fill
dirt and topsoil from vari-
ous suppliers and
immediately loads the fill
dirt and topsoil into Com-
pany A’ trucks.

» Company A transports the
fill dirt and topsoil to the
customers’ locations and
transfers possession of the
fill dirt and topsoil to the
customers, by dumping it
in piles.

e Company A bills the
customers for the fill dirt

and topsoil, plus a charge
for transportation.

e Company A makes its
profit from buying and
selling fill dirt and top-
soil, from transporting fill
dirt and topsoil, and from
landscaping activities.

Tax Treatment:

Company A must pay sales
or use tax on the trucks it
uses to transport fill dirt and
topsoil to its customers.
Company As transportation
of fill dirt and topsoil is not

“for hire,” as defined in sec.
194.01(4), Wis. Stats.
(1995-96), because the
transportation is conducted
in furtherance of its business
of landscaping and buying
and selling fill dirt and top-

soil.

Company engaged in a
non-carrier business only

Example 7:
Facts:

« Company | is engaged in
business as a manufac-
turer and seller of
widgets.

* Company | has 10 motor
trucks, all of which it uses
to transport the widgets it
manufactures to its cus-
tomers (i.e., private
carriage).
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Tax Treatment:

Company | must pay sales or
use tax on the 10 motor
trucks which it uses in pri-
vate carriage.

Non-exclusive use
Example 8:
Facts:

* Company J is engaged in
business as a manufac-
turer and seller of widgets
and as acommon carrier.

» For its common carrier
operations, Company J
meets the definition of
“common carrier” (i.e.,
Company J holds itself
out to the public as will-
ing to transport property
for hire over the public
highways by advertising
in the yellow pages and
by other advertising).

« Company J has one motor
truck which it uses 40%
in private carriage to
transport its own widgets
and 60% as a common
carrier.

Tax Treatment:

Company J does not qualify
for exemption under sec.
77.54(5)(b), Wis. Stats.
(1995-96), on its purchase of
the motor truck because it is
not used exclusively as a
common or contract carrier.

E.

Garbage and snow hauling
Example 9:
Facts:

* Company M hires Hauler
N to transport its garbage
to Landfill L.

* The garbage has no value.

e Landfill L charges Com-
pany M an amount per ton
for dumping.

e Hauler N uses its motor
truck exclusively to haul
garbage for Company M,
as described above.

Tax Treatment:

Hauler N does not qualify
for exemption under sec.
77.54(5)(b), Wis. Stats.
(1995-96), on its purchase of
the motor truck because it is
not used in hauling property

of others. The garbage, be-

nicipality O does not have
room to store the snow.

e Municipality O hires
Hauler P to haul excess
snow to an empty lot
where it will melt.

Tax Treatment:

Hauler P does not qualify for
exemption under sec.
77.54(5)(b), Wis. Stats.
(1995-96), on its purchase of
the motor truck because it is
not used in hauling property
of others. The snow, because
it has no value, is not con-
sidered  “property”  for
purposes of the definition of
“common motor carrier” in
sec. 194.01(1), Wis. Stats.
(1995-96), or the definition
of “contract motor carrier” in
sec. 194.01(2), Wis. Stats.
(1995-96). O

House Watching
Services

cause it has no value, is notSatutes. Section 77.52(2)(a)10,

considered “property” for
purposes of the definition of
“‘common motor carrier” in
sec. 194.01(1), Wis. Stats.
(1995-96), or the definition
of “contract motor carrier” in
sec. 194.01(2), Wis. Stats.
(1995-96).

Example 10:
Facts:
* Municipality O has excess

snow which has been
plowed from streets. Mu-

Wis. Stats. (1995-96)

Background: Section
77.52(2)(a)10, Wis. Stats. (1995-
96), provides that the gross
receipts from the repair, service,
alteration,  fitting,  cleaning,
painting, coating, towing, in-
spection, and maintenance of all
items of tangible personal prop-
erty are subject to Wisconsin
sales and use tax unless, at the
time of such repair, service,
alteration,  fitting,  cleaning,
painting, coating, towing, in-
spection, or maintenance, a sale
of such type of tangible personal
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property would have been ex-
empt from sales and use tax. The
repair, service, etc., to real prop-
erty is not a service subject to
Wisconsin sales and use tax.

Section 77.52(2)(a)10, Wis. Stats.
(1995-96), aso provides that
certain items retain their charac-
ter as tangible personal property
for purposes of repair, service,

ateration, fitting, cleaning,
painting, coating, towing, in-
spection, and  maintenance,

regardless of the extent to which
they are fastened to, connected
with, or built into real property.
Some of these items are furnaces,
bathroom fixtures, and burglar
and fire alarm systems (list not
al inclusive).

Facts:

Company A is in the business of
watching houses while the own-
ers are gone for extended periods
of time (e.g., owners taking a
two-week vacation or owners
leaving their home to go to
Floridafor the winter).

Watching the house includes
the following services:

a) Checking the furnace to
see that it is providing
heat;

b) Testing fire alarm sys
tems;

Cc) Watering plants;

d) Flushing toilets and run-
ning water in sinks; and

€) Inspecting and testing the
refrigerator, stove, and air
conditioner.

Question:  Is the charge for
house watching subject to Wis-
consin sales tax?

Answer: Yes. Since the services
performed by Company A are
services, ingpection, and/or
maintenance to items that are
tangible persona property or
retain their character as tangible
persona property, the services
are subject to Wisconsin sales tax
under sec. 77.52(2)(a)10, Wis.
Stats. (1995-96). |

7 I ced Coffee

Satutes: Sections 77.54(20) and
97.29(1)(i), Wis. Stats. (1995-96)

defined in sec. 97.29(1)(i), Wis.
Stats.

Section 77.54(20)(c)1, Wis. Stats.
(1995-96), provides, in part, that
sales of meals, food, food prod-
ucts, and beverages sold for
direct consumption on the prem-
Ises are taxable.

Section 97.29(1)(i), Wis. Stats.
(1995-96), provides that “soda
water beverage” means all bever-
ages commonly known as soft
drinks or soda water, whether
carbonated, uncarbonated, sweet-
ened, or flavored.

Facts. Company A is a grocery
store which sells flavored coffee

drinks (“iced coffee”) for con-

sumption off the grocery store
premises. The iced coffee is in
bottles and cans and contains

Wis. Adm. Code: Section Tax
11.51(2)(b), Wis. Adm. Code

(December 1996 Register) coffee, milk, sugar, and other
ingredients, including flavorings.
Background: Section The iced coffee comes in various

77.54(20)(intro.), Wis. Stats, flavors, including mocha, frapuc-
(1995-96), provides: “Except as Cino, hazelnut, french vanilla, and
provided in par. (c), there are dark roasted. Some of the iced
exempt from the taxes imposedcoffee is sold at room tempera-
by this subchapter the grossture and some is refrigerated.
receipts from the sales of, and the

storage, use or other consumptionQuestion: Do Company A’s
of, food’ food products and sales of iced coffee qualify for

beverages for human consump-€xemption under sec. 77.54(20),
tion.” Wis. Stats. (1995-96), as sales of

“beverages” for human con-
Section 77.54(20)(a)11, Wis. sumption?
Stats. (1995-96), provides that
“food,” “food products,” and Answer: Yes.  Section
“beverages” include coffee, 77.54(20)(a)11, Wis.  Stats.
coffee substitutes, tea, and cocoa.(1995-96), provides that “bever-
ages” includes coffee. Iced coffee
Section  77.54(20)(b)4, Wis. is considered coffee. O
Stats. (1995-96), provides, in
part, that “food,” “food prod-
ucts,” and “beverages” do not
include soda water beverages as
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@ Private Letter

“Private letter rulings” are

written statements issued to a
taxpayer by the department, that
interpret Wisconsin tax laws
based on the taxpayer’s specific
set of facts. Any taxpayer may
rely upon the ruling to the extent

the facts are the same as those ircorporations and their QSSSs

the ruling.

The ruling number is interpreted
as follows: The “W" is for
“Wisconsin”; the first four digits
are the year and week the ruling
becomes available for publica-
tion (80 days after it is issued to
the taxpayer); the last three digits
are the number in the series of
rulings issued that year. The date
is the date the ruling was issued.

Certain information that could

identify the taxpayer has been
deleted. Additional information is
available in Wisconsin Publica-

tion 111, “How to Get a Private

Letter Ruling From the Wisconsin
Department of Revenue.”

The following private letter

rulings are included:

Corporation Franchise and
Income Taxes

Wisconsin treatment of S
corporations and their QSSSs
W9819005 (p. 39)

Sales and Use Taxes

Single-owner entities —
“check-the-box”
W9812004 (p. 41)

Rulings

eleven states, none of which was

% W9819005 Wisconsin.

February 17, 1998

On November 26, 1996, GHI
Corporation (GHI) was incorpo-
rated in a twelfth state (not
Wisconsin). As a result of a series
of transactions, GHI, wholly
owned by two U.S. trusts, be-

Satutes: Sections 71.09, 71.29, came the parent of DEF. GHI is

Type Tax: Corporation Franchise
and Income

Issue: Wisconsin treatment of S

and 71.34(2), Wis. Stats. hot registered to do business in
(1995-96);  secs.  71.34(1), Wisconsin.

71.34(1g)(L), and 71.365(4)(a), .

Wis ( gS)tglt)s (1995-96)( )(a)s Effective January 1, 1997, the

amended by 1997 Wisconsin Act shareholders (the trusts) of GHI,

27 and sec. 71.365(7), Wis elected federal S corporation

Stats., as created by 1997 Wis-Status for. C_EHI. Concurrently,
consin Act 27 y ! each subsidiary (DEF and its

subsidiaries) elected to be treated

This letter is in response to your@S @ qualified subchapter S
request for a private letter ruling Subsidiary (QSSS).

regarding the Wisconsin fran-
chise or income tax treatment of
federal S corporations and their
gualified subchapter S subsidiar-
ies (QSSSs).

Pursuant to Internal Revenue
Code (IRC) section
1361(b)(3)(A), the QSSSs are
treated as “divisions” of the
parent S corporation (GHI). The
assets, liabilities, items of in-
come, deduction, and credit are
Prior to January |, 1997, DEF deemed that of the parent. Ac-
Company (DEF), and subsidiar- cordingly, the ultimate taxpayer
ies, was a C corporation owned for federal purposes, except  for
by two domestic trusts. DEF was certain items which are taxable at
the common parent of a consoli- the corporate level, are the share-
dated group filing a consolidated holders (the trusts) of the parent
federal income tax return. Mem- S corporation.

bers of the group filed separate o

state tax returns in those states i ' Purposes of remitting 1997

which they conducted business.eStimated tax, payments were
DEF did not participate in the Made to the states by or on behalf

only registered to do business inNO withholding has been remit-
ted on behalf of the trusts’

income. Where applicable, corp-

Facts
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orate level estimated taxes were
paid by the specific entity.

Request

Based on the preceding fact
pattern, you requested a ruling
determining the treatment of
federal S corporations and their
QSSSs for Wisconsin tax pur-
poses. You have requested
responses to the following ques-
tions:

1. Will Wisconsin adopt the
federal provisions of IRC
section 1362 with respect to:

a) The existence of a con-
solidated S corporation
group?

b) The ultimate taxpayer as
the shareholders of the
parent S corporation and
not the corporate entity?

2. Is it required for the upper
tier parent corporations, DEF
and GHI, to register to do
business with Wisconsin?

3. Were the procedures used in
remitting estimated taxes ac-
ceptable to Wisconsin? May
you continue with this proce-
dure in future years or does
Wisconsin recommend an al-
ternative approach?

4. If the federal treatment of S
corporations is not adopted,
will nexus with Wisconsin be
deemed upon DEF or GHI
because of the ownership of
its operating subsidiary?

Ruling

For taxable years beginning on or
after January 1, 1997, the federa
treatment of S corporations and
their QSSSs applies for Wiscon-

sin franchise or income tax
purposes, with certain exceptions.
Wisconsin’s  tax-option  (S)
corporation law is mandatory for
those corporations that have an
election in effect under subchap-
ter S of the Internal Revenue
Code for a taxable year and have
not elected out of Wisconsin
tax-option status under sec.
71.365(4)(a), Wis. Stats. If an S
corporation has a QSSS, neither
the corporation nor its QSSS may

elect out of Wisconsin tax-option 2.

(S) corporation status.

The QSSSs are disregarded as
separate corporations for Wiscon-
sin franchise or income tax
purposes, and their assets, liabili-
ties, and items of income,
deduction, and credit are treated
as those of the parent tax-option
(S) corporation. If Wisconsin has
jurisdiction to impose franchise
or income taxes on a QSSS,
Wisconsin has jurisdiction to tax
the parent tax-option (S) corpo-
ration.

The answers to your specific

guestions are as follows: 3.

1. Generally, the provisions of
IRC sections 1361 and 1362,
relating to the eligibility to be
an S corporation, the treat-
ment of certain wholly owned
subsidiaries, and the election,
revocation, and termination
of S corporation status, apply
for  Wisconsin  purposes.
However, Wisconsin does not
permit  80%-or-more-owned

C corporation subsidiaries to
file a consolidated return with
their affiliated C corporations.

With certain exceptions, the
shareholders of the parent S
corporation are the ultimate
taxpayers. The shareholders
are subject to income tax
based on their proportionate
share of the S corporation’s
net income. The parent S cor-
poration may be subject to the
franchise tax measured by
certain federal, state, and mu-
nicipal bond interest and to
the temporary recycling sur-
charge.

The Department of Revenue
is unable to issue a ruling
with respect to the require-
ments for the upper tier
parent corporations, DEF and
GHI, to register to do busi-
ness with Wisconsin. The
laws relating to the registra-
tion of non-Wisconsin

corporations are administered
by the Corporation Section,
Division of Corporate and
Consumer Services, Wiscon-
sin Department of Financial
Institutions, P.O. Box 7846,
Madison, WI 53707-7846
(telephone (608) 261-9555).

Since the parent S corpora-
tion may be subject to

franchise tax and to the tem-
porary recycling surcharge, it
must make estimated tax and
surcharge installment pay-
ments if the total amount due
for 1998 will be $500 or

more.

The shareholders must make
estimated tax installment
payments based on their
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shares of the corporation’s netDecember 31, 1996, and beforeresold by ABC Corporation.

income. January 1, 1998, “Internal Reve- ABC Manufacturer also pur-
nue Code” means the federalchases manufactured products

4. Not applicable. Internal Revenue Code asfrom other Wisconsin suppliers
_ amended to December 31, 1996 for resale to ABC Corporation.
Analysis with certain exceptions, and asABC Corporation may install the

, i f hi q amended by Public Laws 105-33 products purchased from ABC
For Wisconsin franchise an and 105-34. Sec. 71.34(1g)(L), Manufacturer in real property

Income tax purPoses, "tax-option g Stats., as amended by 1997construction.
(S) corporation” means a corpo- Wisconsin Acts 27 and 37.

ration w.hich is treated as an S In a private letter ruling dated
corporation under subchapter Scomporations subject to Wiscon- September 28, 1994 (W9451009,
of the Internal Revenue Code andsjn franchise or income taxes Wsconsin Tax Bulletin 91, pages

has not elected out of tax-option may pe required to make esti-41 to 43), the department deter-
corporation status under seC.mated tax and temporary mined that sales of materials to
71.365(4)(a), Wis. Stats., for the yacycling surcharge payments asABC Manufacturer that it used to
current  taxable year. Sec.prgvided under sec. 71.29, Wis. manufacture products sold to
71.34(2), Wis. Stats. (1995-96).  giats. (1995-96). A tax-option (S) ABC Corporation were exempt
corporation’s shareholders arefrom Wisconsin sales or use tax
> “subject to the estimated taxunder sec. 77.54(2), Wis. Stats.
QSSS may not make an election, ,isions of sec. 71.09. Wis. The sale of products by ABC
under - sec. 71.365(4)(a),. WIS. gtats. O  Manufacturer to ABC Corpora-

Stats., not to be a tax-option (S) tion to be used in real property

A federal S corporation that has a

corporation for WISCONsin pur- . \n/9812004 construction by ABC Corporation
poses. Sec. 71.365(4)(a), W'S'December 22,1997 were not subject to Wisconsin
Stgts., as amended by 1997 sales or use tax where possession
Wisconsin Act 27. Type Tax: Sales and Use of the products transferred to

ABC Corporation outside Wis-

consin. Where possession
transferred to ABC Corporation

in Wisconsin, the sales of prod-
ucts by ABC Manufacturer to

ABC Corporation were subject to

Wisconsin sales or use tax unless
ABC Corporation resold the

products without installation.

If a tax-option (S) corporation |ggje: Single-owner entities —
elects to treat a subsidiary as a&check-the box”

QSSS for federal purposes, that

election also applies for Wiscon- gatutes: Sections 77.51(10) and
sin franchise and income tax 77.58(3), Wis. Stats. (1995-96),

purposes. If Wisconsin has as amended by 1997 Wisconsin
jurisdiction to impose tax on the Act 27

QSSS, Wisconsin has jurisdiction

to impose tax on the tax-option This letter responds to your
(S) corporation. Sec. 71.365(7), request for a private letter ruling.
Wis. Stats., as created by 1997

Wisconsin Act 27. Facts

The owner proposes to restruc-
ture his companies such that
existing divisions become quali-

“Net income or loss” of a ABC Corporation, a Wisconsin fied subchapter S subsidiaries
tax-option (S) corporation means corporation, is a closely held S (QSSSS). under a newly formed S
net income or loss computed corporation with all stock owned COrPoration holding company.
under the Internal Revenue Code by one individual (“the owner”).
with certain exceptions. Sec. ABC Manufacturer is a Wiscon- .

71.34(1), Wis. Stats., as amendedsin-based company that ﬁoﬁggrr?ga Uﬁ:fgﬁg v(\:/ﬁlm Einyér'?‘BSC
by 1997 Wisconsin Act 27. For manufactures and assembles .

. corporation. ABC Holding will
taxable years that begin afterproducts that are sold to and. = (. o, wholly  owned

Specifically, the owner proposes
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subsidiaries which ABC Holding
will elect to treat as QSSSs under

However, sales and installations
of products of ABC Products will

Internal Revenue Code 8 1361.be made through ABC Corpora-
Each subsidiary will conduct the tion or other QSSSs. Thus, ABC 3.

activities associated with

a Products will continue to manu-

particular product line. No sales facture or assemble products to
of tangible personal property or be sold to or resold by ABC

taxable services will be made by Corporation.

ABC Holding. For federal and

Wisconsin income tax purposes,ABC Products will not be party 1.
the QSSSs will be ignored and to any installation or construction
effectively treated as divisions of activities. ABC Products will sell

the parent S corporation.

its products to ABC Corporation

and deliver the products using

Pursuant to the reorganization,common or

contract carriers

The owner will contribute his retained and paid by ABC Prod-
shares of ABC Corporation and ucts. Possession of the products
ABC Manufacturer to the holding will not pass to ABC Corporation

company. Simultaneously, ABC or its customers until delivered to

Corporation will transfer

by the state of ultimate destination <

dividend its assets (except for theor installation.

assets it will retain to carry on its

business as a QSSS) to ABCRequest

Holding. Again simultaneously,

ABC Holding will contribute to You ask whether the following

assets needed by the QSSS for

the business it will carry on after ~

the reorganization. The various
transfers will be accomplished by
appropriate corporate resolutions,
assignments, bills of sale, and
other legal documentation such
that, effective January 1, 1998,
the former business of ABC
Corporation will be conducted
under the new multi-corporation
format. Also, as part of the
reorganization, ABC Manufac-
turer will change its name to
ABC Products.

Additional assets and functions
will be added to ABC Products
so that the dock leveler/restraint
business will include business
activities other than just manu-
facturing (e.g., marketing, admin-
istration, and sales support).

2. The private

ABC Holding is not a seller

or retailer of tangible per-
sonal property sold by its
qualified subchapter S sub-
sidiaries, but shall report their
taxable transactions on their
behalf pursuant to sec.
77.58(3), Wis. Stats. 3.
(1995-96), as amended by
1997 Wisconsin Act 27.

letter ruling
issued September 28, 1994,
shall continue in effect as to
the tax consequences of the
sales transactions between
ABC Products and ABC Cor-
poration. The restructuring of
these entities as qualified
subchapter S subsidiaries of
ABC Holding has no atten-
dant sales and use tax
consequences for the sales by

ABC Products to ABC Cor-
poration.

ABC Holding and each QSSS
making taxable sales shall
each hold a seller’s permit.

Ruling

ABC Holding is not a seller

or retailer solely because its
qualified subchapter S sub-
sidiaries, which sell tangible

personal property or taxable
services, are disregarded as
separate entities for Wiscon-
sin franchise or income tax

purposes.

The private letter ruling
issued September 28, 1994,
shall continue in effect as to
the tax consequences of the
sales transactions between
ABC Products and ABC Cor-
poration. The restructuring of
these entities as qualified
subchapter S subsidiaries of
ABC Holding has no atten-
dant sales and use tax
consequences for the sales by
ABC Products to ABC Cor-
poration.

ABC Holding is responsible

for reporting the gross re-

ceipts and taxable purchases
of each QSSS, however, if it

makes no sales of tangible
personal property or taxable
services, it cannot be required
to hold a seller’s permit. Each

QSSS making sales of tangi-
ble personal property or

taxable services is required to
hold a seller’s permit.
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Analysis

Various income and franchise tax
statutes were amended and
created by 1997 Wisconsin Act
27 to adopt federal provisions
that allow qualified subchapter S
subsidiaries (QSSSs) and certain
single-owner entities to be disre-
garded as separate entities for
Wisconsin income or franchise
tax purposes.

As part of this same legidation,
two sales and use tax provisions
were amended as described
below:

1. The definition of “person” in

qualified subchapter S sub- sion of, title to, or enjoyment of

sidiary or single-owner entity property between these separate

disregarded as a separate enlegal entities is a “sale” as the

tity for Wisconsin income or term is defined in sec. 77.51(14),

franchise tax purposes mustWis. Stats. (1995-96).

report taxable sales and pur-

chases of the disregardedEach QSSS required to hold a

entity on the owner’s sales seller’s permit will be assigned a

and use tax return. seller’s permit that has a common

number but a different letter

No sales and use tax provisions,suffix. The account for that
other than 1 and 2 above, werecommon number will be refer-
amended or created to state that &nced in some manner to ABC
gualified subchapter S subsidiaryHolding, who is the owner and
or single-owner entity that is responsible for filing a sales and
disregarded as a separate entityise tax return reporting receipts
for Wisconsin income and fran- and purchases of each QSSS.
chise tax purposes is alsoPermits held at the time of reor-
disregarded as a separate entityanization should be surrendered

sec. 77.51(10), Wis. Stats., for Wisconsin for sales and useand new permits, as required,
was amended to include sin- gy purposes. Therefore, for salesapplied for. Applications should

gle-owner  entities

disre-

and use tax purposes other thanndicate that the QSSS applying

garded as separate entitieSieporting and collecting sales andfor the permit is a QSSS that is

under ch. 71, Wis. Stats.

2. Section

77.58(3)(a), Wis
Stats., was amended to pro-
vide that the owner of a

" ing and other

use tax, ABC Products is an disregarded as a separate entity
entity separate from ABC Hold- for reporting purposes and such
QSSSs. Thereporting will be done by the
transfer of ownership to, posses-owner, ABC Holding. O
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