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Qf Private Letter Rulings

“Private letter rulings” are 3% \W9807002, November 24, 1997  formed pursuant to 12 USC § 35.

written statements issued to a This conversion is accomplished
taxpayer by the department, thatType Tax: Corporation Fran- by authorization of the Office of
interpret  Wisconsin tax laws chise and Income the Comptroller of Currency
based on the taxpayer’s specific pursuant to § 35, followed by
set of facts. Any taxpayer may|ssue; Reorganizations execution and filing of articles of
rely upon the ruling to the extent association under 12 USC § 21
the facts are the same as those inggtytes: Sections 71.02(1), and of an organization certificate
the ruling. 71.20(1), and 71.22(1), Wis. under 12 USC §§ 22 and 23. The
The ruling number is interpreted Stats. (1995-96), as amended by'€W association would not be a
as follows: The “W’ is for 1997 Wisconsin Act 27 depository institution and thus

“Wisconsin”; the first four digits would not have FDIC-insured

are the year and week the ruling This letter is in response to your deposits.  Assuming the new
becomes available for publica- request for a private letter ruling association would be classified as
tion (80 days after it is issued to as to the Wisconsin franchise or@ division of its sole owner, the
the taxpayer); the last three digits income tax consequences oftransaction for tax —purposes
are the number in the series of converting DEF Company (DEF) Would be classified as a liquida-
rulings issued that year. The dateinto a new limited purpose tion of the existing corporation
is the date the ruling was issued. national banking association with which would be tax free under
trust powers, but without deposit- Section 332 of the Internal Reve-
taking powers, which would be nue Code.
formed pursuant to 12 United

Certain information that could
identify the taxpayer has been
deleted. Additional information

. : . . . States Code (“USC") § 35. XYZW would be eliminated by
is available in Wisconsin Publi- merger into XYZ. This merger is
cation 111, "How to Get a . .. likely to take place prior to the

Private Letter Ruling From the _ . ~conversion of DEF, but since it is
Wisconsin Department of Reve-DEF is now a Wisconsin- independent of the conversion the

nue.” chartered state bank, organizedmerger may occur afterward.

The following private letter under subchapter_ll of chapter Tpis merger will qualify as a

rulings are included: 221 of the Wisconsin Statutes.  gection 332 liquidation under the
Code.

Corporation Franchise and Currently ~ XYZ  Corporation

(XYZ) owns all the outstanding geparate from the conversion,
Income.Tax_es stock of XYZ Corporation of st pusiness in certain banks
Reorganizations Wisconsin (XYZW), which, at gwned by XYZ may be trans-
W9807002 (p. 30) the time of the proposed transac-erred from the banks to DEE.
Salesand Use Taxes tion, will own all the outstanding gy ch transfer will be for the
Computer software — programs ~ Stock of DEF. purpose of consolidating all trust
(canned vs. custom) _ activities.
W9810003 (p. 31) DEF would be converted into a

new limited purpose _national Since DEF will be conducting
banking association with trust st operations in several states,
powers, but without deposit- it js preferable to be a national

Exemptions — telecommunication
services purchased for resale
W9801001 (p. 33)

taking powers, which would be
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banking association because Ruling by 1997 Wisconsin Act 27.

these entities are authorized by Therefore, if DEF is disregarded

the Comptroller of the Currency .. : ... as a separate entity for federal
. tional banking association . N

to operate an interstate trust ursuant to 12 USC § 35. doescOmMe tax purposes, it will be

business. In addition, the pro- b ’ disregarded as a separate entity

posed conversion would improve not have deposits insured underfor Wisconsin franchise and
DEF's ability to predict and

the Federal Deposit Insurance. ,
. ._income tax purposes. Instead, it
. R Act, and has a single owner, it
comply with fiduciary regula-
tions, because there is a far large

) . . will be treated as a division of its
will be treated for Wisconsin _.
I ) . single owner.
franchise and income tax pur-
body of case law and regulatory
authority governing national

poses as a division of its single . , ,
) : Since the Wisconsin Department
. owner, provided it would be . ) .
banks with trust powers, than L of Revenue will not issue private
- . ) treated as a division under Treas- . . N
similar Wisconsin-chartered . letter rulings involving interpre-
ury Regulation § 301.7701- ..
banks. DEF does not now takez(c)(z)(i) tations of the Internal Revenue
deposits from the general public ' Code and Treasury Regulations,
and its only deposits are from the department will not rule that
related entities, which it would Treasury Regulation § 301.7701-
discontinue. For Wisconsin franchise and 2(c)(2)(i) applies, nor will the
income tax purposes, the termdepartment rule that Treasury
The elimination of XYZW is to “corporation” includes “corpora- Regulation § 301.7701-2(c)(2)(ii)
simplify the structure of the “X” tions, publicly traded does not apply in this situatidd.
affiliated group. XYZW holds partnerships treated as corpora-
most of the Wisconsin and Illi- tions in section 7704 of the 3¥ W9810003, December 17, 1997
nois institutions owned by XYZ internal revenue code, limited
and was used principally as anliability companies treated as TypeTax: Sales and Use
acquisition vehicle. Mid-tier corporations under the internal
holding companies such asrevenue code, joint stock compa-Issue:  Computer software —
XYZW are no longer viewed as nies, associations, common lawprograms (canned vs. custom)
necessary, and it is anticipatedtrusts and all other entities treated
that most of “X’s” banks (not as corporations under sectionSatutes. Sections 77.51(20) and
including DEF) will eventually 7701 of the Internal Revenue 77.52(1), Wis. Stats. (1995-96)
be combined into one bank for Code ...” Section 71.22(1), Wis.

If DEF is reorganized as a na-

Analysis

administrative efficiency. Stats., as amended by 1997Wis. Adm. Code: Section Tax
Wisconsin Act 27, effective for 11.71 (April 1993 Register)
Request taxable years beginning on or

You have requested that the &fter January 1, 1997. Thank you for your request for a
Department rule that, if DEF is , . ity that i private letter ruling and the
. . . single-owner entity that IS additional information that was
e sasomat w13 G isregatde a3  separale entiprouded by elephone, regardng
35 does not have deposits in_under section 7701 of the Internalthe Wisconsin sales tax treatment
sured under the Federe?l Deposit oV eNnue Code is disregarded as af computer software sold by
p separate entity for Wisconsin ABC Company (ABC).
Insurance Act, and has a single . .
. . franchise and income tax pur-
owner, it will be treated for

Wisconsin franchise and income PCSES: and its owner is subject toFacts

tax purposes as a division of itsthe tax on or measured by the g develops and markets

i entity’s income. Sec- :
single owner. : software products for both main-
tions 71.02(1), 71.20(1), andcgame and client service

71.22(1), Wis. Stats., as amendedyironments. The products are
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functionally rich, focused on user
needs, and require minimal user
training. The software can be
used immediately with little or no
modification of customer devel-
opment practices and standards
and can be quickly integrated into

day-to-day operations.

Other facts are as follows:

The exact programs or mod-
ules licensed exist at the time
that the customer places the e
order. Prior to licensing ABC
software, the customer has
the option to evaluate the
product without charge for up

to 45 days.

An anaysis is performed of
the customer’s hardware and
software to determine the
make, model, operating sys-
tem, and all other software
running within the computer.
Based on this information,
ABC creates a tape which
allows the software to operate
on the customer’s computer
system. The uniqueness is
due to the combination of
pre-existing modules selected,
by the customer and the addi-
tion of identifications and
passwords specific to that
customer.

In addition to the software, Request 2.

the customer is sent installa-
tion and security parameters.
In the event that the customer
desires use of the software at

You ask whether the license of
software described above is
subject to Wisconsin sales or use

to the customer for the main- subject to Wisconsin sales or use

frame product. tax.
The software is loaded, _
installed, and tested by the Analysis

customer. User manuals areSection 77.52(1), Wis. Stats.
provided depending on the (1995-96), imposes a Wisconsin
type of software. Training is sales tax on sales of tangible
provided depending on the personal property and taxable
software. services at retail in Wisconsin.

An assumption is made that _ )
the cost of the software is “Tangible personal property” for

more than $10,000. purposes of imposing Wisconsin
) sales tax is defined in sec.
Maintenance and

t id o:mf ro‘{ﬁ' 77.51(20), Wis. Stats. (1995-96),
ments are provided 1o €., incjude computer programs,

software without charge for except custom computer pro-
12 months from the initial li- grams

cense date. Thereafter, the

customer can cpntinue main- Section Tax 11.71(1)(e), Wis.
tenance b_y paying an annuaIAdm_ Code (April 1993 i?egis-
fee. Maintenance includes ter), defines “custom programs”
updates to the software a5t0 mean utility and application
well as technical support by software which accommodate the
telephone. special processing needs of the
No modifications are made to customer. The determination of
the existing program modules whether a program is a custom
in order that they be useable program shall be based upon the
by the customer. No fixes facts and circumstances, includ-
(i.e., short-term programming ing the following:
solutions to potential prob-
lems) are provided by ABC. 1. The extent to which the
vendor or independent con-
sultant engages in significant
presale  consultation and
analysis of the user’s re-
guirements and system.

Whether the program s
loaded into the customer’s
computer by the vendor and
the extent to which the in-
stalled program must be

Sales tax is charged to the
customer and remitted to the
department on all software
licensed in Wisconsin.

a different location or on a tax. tested against the program’s
different system, the software Rulin specifications.

willcontinue operating in a J 3. The extent to which the use
new client server environ- The software described above is ¢ the software requires sub-
ment but not in a different tangible  personal  property. stantial  training of the

mainframe installation unless Therefore, the gross receipts from . stomer’s personnel  and

new passwords are providedthe license of such software are
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substantial written documen-
tation.

 There has been no showing % 9801001, October 14, 1997
that maintenance is necessary

4. The extent to which the for continued usefulness. TypeTax: Sales and Use
enhancement and mainte- « Training is provided only for _
nance support by the vendor certain software. Issue: Exemptions — telecom-
i i e . munication services purchased
;ilzged for continued use- No modifications are made to for resale P
} the existing modules to make
5. There is a rebuttable pre- the software useable by the

sumption that any program
with a cost of $10,000 or less

Satutes: Sections

customer. 77.51(14)(intro.), 77.52(13) and

¢ (14), and 77.53(1) and (2), Wis.

is not a custom program.
Stats. (1995-96)

6. Custom programs do not
include basic operational pro-

The decision by the Court o
Appeals in the case a&fdsconsin

Department of Revenue v. Inter-

Wis. Adm. Code: Section Tax

grams or prewritten  national  Business Machines .

orograms (CCH 202-983, June 23, 1988), iS11.66 (September 1997 Register)
7. If an existing program is lnotdcc;ntrolll_ng smce the sStipU- i jetter responds to your

selected for modification, ated facts in that case are nc’trequest for a private letter ruling.

identical to the facts above. In
IBM, the pre-existing modules
were extensively modified for an
individual customer.

there must be a significant
modification to the program
by the vendor so that it may
be used in the customer’s
specific hardware and soft-
ware environment.

Facts

As stated in your request, GHI
Corporation (GHI) is an Internet
Additionally, the issue inIBM service provider located in Wis-
was whether the software in consin. GHI charges its
guestion was tangible personalcustomers a monthly fee for
property or an intangible under Internet access. GHI sells indi-
vidual consumers the use of
telephone communications lines

Although the cost of the software
is more than $10,000 and main- .
tenance is available, the the case of Janeswlle_ Data
following facts lead to the deter- e InC. v. Wsconsin De-
mination that the software is not Partment of Revenue (CCH 201- used to access computers. In
custom: 498, June 30, 1978). The Su-accessing the Ir!ternet, GHI's
preme Court determined thatcustomers use their own comput-
coded “data” was an intangible. ers and modem to communicate
with other computers using
In IBM, it was determined that access to telephone lines pro-
coded “instructions” were also vided by GHI.
intangible. The Wisconsin
Legislature has since limited that GHI purchases bulk long distance
holding by defining computer access services in the form of an
programs, except custom pro-access circuit that allows a large
grams, as tangible personalquantity of individual users to
property. Therefore, the focus is communicate simultaneously
* ABC does not load the soft- now on whether the program- over this line. GHI purchases

» There is no significant presale
consultation by ABC. Analy-
sis by ABC consists merely
of receiving a description
from the customer of its
hardware and software and
selecting the existing modules
for that particular hardware
and software.

ware on the customers ming is custom, or not, as local telephone access services
hardware, nor do they test the described above. O using approximately “X” lines.
software on the customer’s GHI has more customers than the

hardware. lines purchased but, at any given

peak usage time, the amount of
lines are sufficient to handle
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customer demand.
are equipped with

Local lines
interstate

access to tie in with long distance
providers.

The lines to which access is
purchased may be used on occa

sion by GHI solely for testingthe 5

quality of the lines to ensure that
newly added lines are properly
connected to the computer mo-

dems necessary
access.

for Internet
In addition, GHI uses

three of the lines for its own
business and does not provide
customers with access to these
lines.

Request
You ask the following questions:

1

Ruling
1.

Is GHI's purchase of access
to local and long distance
telephone lines subject to
Wisconsin sales or use tax?

How should GHI and suppli-
ers account for lines that are
not exempt from Wisconsin
sales or use tax?

GHI's purchase of access to 1.
local and long distance tele-
phone lines, which are used
in providing Internet access
to customers, is not subject to
Wisconsin sales or use tax
because the access is for re
sale. GHI's occasional use of
the lines to inspect for quality
does not invalidate the resale
exemption.

GHI's use of access to local
and long distance telephone
lines (e.g., used to contact
suppliers and customers re-
garding billings, used for

. GHI

office fax machine, etc.) is

subject to Wisconsin sales or
use tax because the access
originates in Wisconsin, is

charged to a service address
in Wisconsin, and is not re-

sold.

should provide its

supplier with a properly com-

pleted resale certificate. If a
supplier provides both access
which is resold by GHI and

access which is consumed by
GHI in a taxable manner,

GHI should indicate to its

supplier which access is not
resold so that the supplier al-
locates its billing correctly

between charges subject to
and not subject to tax.

Note: If the seller fails to
charge tax on the sale of ac-
cess to local and long
distance lines that is not re-
sold, GHI is required to
report and remit to the de-
partment the Wisconsin sales
or use tax on its purchase of
such access.

Analysis

Section 77.51(14)(intro.),
Wis. Stats. (1995-96), defines
“sale,” for purposes of im-
posing Wisconsin sales or use
tax, to include the transfer of
the ownership of, title to, pos-
session of, or enjoyment of
tangible personal property or
services for use or consump-
tion but not for resale as
tangible personal property or
services.

Section Tax 11.66(4)(c), Wis.
Adm. Code (September 1997
Register), further provides
access services that resellers

purchase, repackage, and re-
sell to customers are not
subject to Wisconsin sales or
use tax.

GHI, in providing Internet
access, is transferring to cus-
tomers the enjoyment of
access to telephone lines that
allow connection of the cus-
tomer's computer to other
computers. Therefore, GHI is
reselling the access to tele-
phone lines it purchases.

2. Section 77.52(13), Wis. Stats.

(1995-96), provides that, in

order to prevent the evasion
of sales tax, it is presumed
that all receipts are subject to
tax until the contrary is es-

tablished.  The burden of

proving that a sale of services
IS not a taxable sale is upon
the person who makes the
sale unless that person takes
from the purchaser a certifi-

cate that the service is

purchased for resale.

Section 77.52(14), Wis. Stats
(1995-96), provides that the
seller must take a certificate
in good faith. A certificate

can be taken in good faith by
a seller if the seller does not
know or has no reason to
know that the purchaser will
not resell the service.

Section 77.53(1) and (2), Wis.
Stats. (1995-96), imposes a
Wisconsin use tax on the
storage, use, or consumption
of taxable services in Wis-
consin. A person’s liability

for the tax is not extinguished
until the tax has been paid to
the state. |
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