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Recycling Surcharge
Rates Reduced

See article on this page

Tax Bills Pending
in Legislature

Severa bills containing provisions
that affect Wisconsin taxes have
been introduced in the Wisconsin
Legidlature, including the budget
adjustment bill (1997 Senate Bill
436). None of these hills have
been enacted into law as of the
date this Wisconsin Tax Bulletin
went to press.

The Wisconsin Legislature was
scheduled to conclude its current
session by the end of March. Later
sessions may also be scheduled.
New laws which affect Wisconsin
taxes will be explained in a special
issue of the Wisconsin Tax Bulletin.

O

Tax Amnesty Program
Planned

The Department of Revenue has
presented a plan for a tax amnesty
program to the Joint Committee on
Finance, as required by 1997

Wisconsin Act 27. The proposed
amnesty period, subject to
change, is from June 15, 1998 to
August 14, 1998. The fina legis-
lative authorization is contained in
the budget adjustment bill, which
was expected to be passed by the
end of March (see the previous
article). The amnesty program had
not been enacted into law as of the
date this Bulletin went to press.

The department will provide a
detailed explanation about the tax
amnesty program in a special issue
of the Wisconsin Tax Bulletin, to be
published shortly after the amnesty
law is enacted. Information will
aso be available on the depart-
ment's internet  website
http:\\www.dor.state.wi.us.

information and forms,
the amnesty application period]

Recycling Surcharge
Rates Reduced For 1998

The rates for the temporary
recycling surcharge have been
reduced for taxable years begin-
ning on and after January 1,
1998. The new rates are indi-
cated below. Only the rate used
to compute the surcharge has
been changed. The $25 mini-
mum and $9,800 maximum
limitations have not changed.

The flat $25 surcharge which
applies to individuals, partner-
ships, estates, and trusts engaged
in farming aso remains the same
asin 1997.

Rates for Taxable Y ears
Beginning On and After

January 1, 1998:

In 2.
addition, the department plans to
mail an amnesty kit, including
to tax
practitioners prior to the start of 5

1. Corporations (except tax-
option (S) corporations), in-
surance  companies, and
exempt organizations taxable
as corporations. The greater
of $25 or 2.75% of gross tax
liability, but not more than
$9,800.

Tax-option (S) corporations:
The greater of $25 or 0.2173%
of Wisconsin net income, but

not more than $9,800.
. Partnerships, except partner-
ships engaged only in

farming: The greater of $25
or 0.2173% of net business in-
come as dlocaed or
apportioned to Wisconsin, but
not more than $9,800.

4. Individuals, estates, trusts, and
exempt trusts, except those
entities engaged only in
farming: The greater of $25
or 0.2173% of Wisconsin net
income, but not more than
$9,800.



2 Wisconsin Tax Bulletin 107 — April 1998

In This Issue

Page

Articles -
Tax BillsPending ........ccccceeieenenne 1
Amnesty Planned..........cccccoveeeienne 1
Recycling Rates Reduced................ 1
Adult Entertainment Tax

Delayed .......ccoceveeveeiiiiieeieeiienne 2
Premier Resort Tax Begins............. 2
Information or Inquiries?................ 3
Three Charged With Tax

CrMES ..o 3
Sales Tax Workshops..........cccue..e.. 3
Sales Tax Report Mailed ................ 4
Focus on Publications:

Bakeries........ccooeverieniieneie, 4
Summer Services Taxable.............. 4
Sale of Home May Affect

Homestead Credit...........cccceeuenee. 4

Don’t Forget Use TaX........c.c.c.c..... ;

Need a Beaker? .......ccoveevvvvenvennenn.

Payments Replace AFDC ..............

Make Research Easier....................

Bulletin Index Included

Estimated Tax Requirements.........

At the time this Bulletin went to
press, the Legisature was ex-
pected to amend or repea the
adult entertainment tax law.
Information about any changes to

6 the adult entertainment tax law
7will be provided in a future issue

of the Wisconsin Tax Bulletin. O

8 Premier Resort Area

Filing Fiduciary, Estate Returns .... 8 Tax Begins April 1, 1998

Publications Available ................. 10 The Wisconsin Legislature has
Farmers Receive $35iMon....... 12  enacted alaw which authorizes a
Administrative RUIES ........c.cce...... 12 county or municipality to impose
o a0.5% premier resort areatax. A
Report on Litigation .................. 13 municipality or county may
Tax Releases..........ccccccceeeiien 22 impose the premier resort area
Private Letter Rulings............... 30 tax if it meets certain conditions
T and a(_jopts an QrQ|n§nce. The
following municipalities have
Addresses, Phone Numbers......... 35 adopted an ordinance to |mpose
March Tax Report.........c..cocvvene... 39  the0.5% premier resort areatax:
Bulletin IndeX .......cccoceeevveeeeennee.. 43 . Village of Lake Delton
Order BlanK...........ccoceeeveeccveeennenn. 71

5. Partnerships, individuals,
estates, trusts, and exempt
trusts engaged in farming:
$25.

Wisconsin Tax Bulletin

Published quarterly by
Wisconsin Department of Revenue
Income, Sales and Excise
Tax Division
P.O. Box 8933
Madison, Wl 53708-8933

Subscriptions available from

Wisconsin Department of
Administration

Document Sales

P.O. Box 7840

Madison, Wl 53707-7840

Annual cost $7.00

Note: The changes in the tempo-
rary recycling surcharge rates
may affect (reduce) estimated tax
payments required for taxable
years beginning on and after
January 1, 1998. O

Adult Entertainment Tax
Delayed

The Wisconsin  Legidlature
enacted a law which imposes a
5% tax on the retail sale of adult
entertainment  products and
services. The adult entertainment
tax was supposed to be effective
for sales made on or after April 1,
1998; however, the effective date
of the tax has been delayed.

Effective April 1, 1998

» City of Wisconsin Dells
Effective July 1, 1998

NOTE: The City of Bayfield is
not imposing the 0.5% premier
resort area tax as reported in
Wisconsin  Tax Bulletin 106
(January 1998), page 4.

A new publication, titled Premier
Resort Area Tax (Publication
403), provides information about
who is subject to the premier
resort area tax, what's taxable
and exempt, filing returns, etc.
To obtain a free copy of this or
other publications, see the article
titted “Tax Publications Avail-
able” on page 10 of this Bulletin.
In addition, the March 1998ales
and Use Tax Report (a copy of

which appears on pages 39 to 42
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of this Bulletin) gives additional
information about the new pre-
mier resort area tax. O

Information or
Inquiries?

This Bulletin includes a compre-
hensive listing of addresses and
telephone numbers to use if you
wish to contact the Department of
Revenue about any of the taxes
administered by the Income,
Sales, and Excise Tax Division.
The listing appears on pages 35
to 38 and is arranged by the type
of tax or credit involved. O

Three Charged With Tax
Crimes

Accountant and tax preparer
Steven H. Kremer, 45, of Ladys
mith, was charged in February
1998 by the Rusk County District
Attorney’'s office with three
counts of failure to file timely
Wisconsin income tax returns.

The criminal complaint alleges

that Kremer failed to timely file

Wisconsin income tax returns for Moldenhauer, of Merrill, was
the years 1994, 1995, and 1996 charged by the Marathon County

penalties on the civil tax liability. hauer faces up to 30 days in jail
Assessment and collection of theand a fine of up to $500. O
taxes, penalties, and interest due

follows a conviction for criminal Sales Tax Workshops

violations. Being Presented

In December 1997, William J. DO you want a better under-
Foley, 55, founder of the original standing of Wisconsin sales and

Suburpia Submarine Sandwich US€ taxes? Are you interested in
Shoppes, was charged in Mil- practical tips on managing sales
waukee County Circuit Court and use taxes and avoiding audit

with seven counts of felony theft Problems? Do differences in
of state sales taxes. Wisconsin, lowa, and Minnesota
tax laws affect you?

According to the criminal com- .

plaint, Foley failed to remit to the YOU aré invited to attend any of
state $13,237.59 in sales taxesthe following wqushops pre-
that he collected from November S€Nted by the Wisconsin, lowa,
1991 through May 1992. He and Minnesota Departments of
operated several Suburpia loca-R€venue. — All ‘workshops are
tions throughout the Milwaukee TOmM 9:00 am. to 12:30 p.m. and
area and did not file sales tavanl_ be presented at the locations
returns related to the unpaid taxndicated.

dollars or corporate tax returns Wisconsin/Minnesota
for the business. If convicted on Workshops

all counts, Foley could face up to—
14 years in prison and fines April 21,1998 - Onalaska, WI
totaling $70,000. (General Businesses)

] _ Onalaska Omni Center
Also in December, Toni G. 255 Rider Club Street

LR B b 2% 2B JE 3 0

his accounting business of tax return with intent to evade

Minnesota Department of

$89,120 in 1994, $93,412 in Sales tax. Revenue Office

1995, and $107,544 in 1996.

convicted on all three counts, According to the criminal com-
Kremer faces a maximum penalty Plaint, Moldenhauer filed a false

2711 West Superior Street
LR R O O

of up to 27 months in jail and up Wisconsin Application for Ti- May 5, 1998 - Winona, MN

to $30,000 in fines.

Failure to file a Wisconsin in- S10 for a full purchase price of
come tax return when due is a$6,000. ~The complaint alleges

tle/Registration which reported (Contractors)

the purchase of a 1993 Chevrolet , .
St. Mary’s University

700 Terrace Heights Drive

crime punishable by up to nine that Moldenhauer actually paid LR I I I

months imprisonment and up to $17,000 for the vehicle. As a 14 register, call 1-800-888-6231.
$10,000 in fines. In addition to result, he evaded paying sales tax

the criminal penalties, Wisconsin of $605. If convicted, Molden-

law provides for substantial civil
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Wisconsin/lowa Workshop

May 13, 1998 - Dubuque, 1A
(General Businesses)

Northeast lowa Community
College

U.S. Highway 20

Peosta, lowa (7 miles west of
Dubuque)

LA B b 2% 2B JE B 0
To register, call 1-800-728-7367.01

Sales and Use Tax
Report Mailed

The March 1998 Sales and Use
Tax Report (1-98), contains a
number of articles regarding sales
and use tax issues, as well as
information on new fees and
taxes that took effect on April 1,
1998. This Report was sent in
late March and mid-April to al
persons registered for Wisconsin
sales and use tax purposes. A
copy of the Report appears on
pages 39 to 42 of this Bulletin. [
Focus on

f Publications:

Bakeries

What sales by a bakery are
subject to Wisconsin sales tax?
What items may a bakery pur-
chase without paying Wisconsin
sales and use tax?

Answers to these and other ques-
tions relating to bakeries can be
found in a new publication titled
Bakeries - How Do Wsconsin
Sales and Use Taxes Affect Your
Operations? (Publication 223).
This publication aso includes
examples of taxable and exempt
sdes and purchases made by

bakeries, and other helpful infor-
mation.

To obtain a free copy of this or
other publications, see the article
titted “Tax Publications Avail-
able” on page 10 of this Bulletin.
O

Many “Summer
Services” Are Subject
to Sales Tax

Many seasonal services are
subject to Wisconsin sales tax.
Taxable seasonal services in-
clude:

» landscaping and lawn mainte-
nance services, such as
landscape planning and coun-
sding;

e lawn and garden services,
such as planting, mowing,
spraying, and fertilizing;

e shrub and tree services, such
astree trimming and removal;

* swimming pool cleaning and
maintenance; and

* repar services to boats,
motorcycles, and bicycles.

Persons in the business (or part-
time business) of providing these
services must hold a Wisconsin
seller's permit. If you know of
someone who provides these
services but does not hold a
seller's permit, contact any
Department of Revenue office so
registration information can be
sent to that person. O

Sale of Home May
Affect Homestead
Credit

The federal Taxpayer Relief Act
of 1997 (“the Act”), enacted

August 5, 1997, results in

changes to the treatment of a gain
from the sale of a personal resi-
dence. These provisions were
also adopted for Wisconsin
income tax purposes (effective at
the same time as for federal
purposes), by 1997 Wisconsin
Act 37.

The 1997 federal Taxpayer Relief
Act and Wisconsin Act 37 pro-
vide that for sales after May 6,
1997, up to $250,000 of gain on
the sale of a personal residence
(up to $500,000 for married
persons filing jointly) may be
excluded from both federal and
Wisconsin taxable income if
certain conditions are met. These
provisions, which are in sec. 121
of the Internal Revenue Code
(IRC), replace the following IRC
provisions:

* The once-in-a-lifetime exclu-
sion of up to $125,000 of gain
on the sale of a personal resi-
dence by persons age 55 or
older (IRC sec. 121).

The deferral of gain on the
sale of a personal residence
when a replacement residence
was purchased (IRC sec.
1034). IRC sec. 1034 was
repealed by the Act.

Note: For a sale of a personal
residence during the period May
7, 1997 through August 4, 1997,
a person who qualifies for IRC
sec. 1034 treatment may elect to
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apply those “deferral” provisions
rather than the new
$250,000/$500,000 “exclusion”
provisions. This election may be
made for homestead credit pur-
poses even if the election is not
made for federal or Wisconsin
Income tax purposes.

For homestead credit purposes
gains which are deferred under
IRC sec. 1034 are not includable
in household income. However,
gains which are excluded under
IRC sec. 121 (both the $125,000
once-in-a-lifetime exclusion and
the new $250,000/$500,000
exclusion) must be included in
household income. O

Don’t Forget Wisconsin
Use Tax

Under the Wisconsin sales and
use tax law, home builders mak-
ing real property improvements
are subject to Wisconsin sales or
use tax on ther purchases of
materials used in making those
improvements. If the seller of the
materials does not charge Wis-
consin sales tax on the sale of the
materials, the contractor is sub-
ject to use tax.

The use tax is the same rate as
the saes tax (5% state, 0.5%
county, and 0.1% stadium).
Exemptions that apply to the
sales tax also apply to the use tax.

What are some examples of real
property improvements?

The following property when
installed by home builders in new
home construction or home
remodeling projects are real
property improvements:

Bathroom fixtures
Burglar alarm systems
Cabinets

Ceiling fans

Centra air conditioning
Communications wiring
Dishwashers (built-in)
Doors

Electrical wiring
Fencing

Fire aarm fixtures
Fireplaces (built-in)
Flooring

Furnaces and duct work
Garage doors
Insulation

Light fixtures

Roofs

Sinks

Walls

Water heaters

Water lines

Water softeners
Windows

A contractor’s purchases of the
above property it installs in
making a real property improve-
ment are subject to Wisconsin use
tax if the seller did not charge
sales tax. More information
about real property improvements
can be found in Wisconsin Publi-
cation 207,Sales and Use Tax
Information for Contractors.

Why wouldn't a seller charge
tax?

There are primarily two reasons
why a sdller would not charge tax
on salesto contractors:

1. The sdler is located outside
the state and is not required to
collect Wisconsin tax.

Company B, an out-of-state
mail order company. Com-
pany B did not charge
Wisconsin sales tax. Con-
tractor A instals the light
fixtures in a new home being
constructed. Contractor A
owes Wisconsin use tax on
his purchase of the light fix-
tures.

The sdler has on file from the
contractor a resale or exemp-
tion certificate.

Example: Contractor A pur-
chases materials from
Company B on aregular basis.
Most of these materials are re-
sold by Contractor A without
installation. Contractor A
gave Company B aresde cer-
tificate so that Company B
would not charge sales tax on
the sadle of materials to Con-
tractor A. Contractor A
checked the box on the resde
certificate indicating the cer-
tificate was continuous (i.e.,
applies to all purchases by
Contractor A until revoked).
Rather than resdlling al of the
materials, Contractor A uses
some of them in making real
property improvements.
Contractor A owes Wisconsin
use tax on its purchase of the
materials it used in rea prop-
erty construction and did not
resell as tangible persond

property.

How does a contractor report use

tax to the Department of Reve-

nue?

There are several ways of re-

Example: Contractor A pur-
chases light fixtures from

porting use tax:



regularly make purchases

subject to use tax that would |,
require the contractor to have

a seller’s permit or use tax ,
number, use tax can be re-

ported on the:

a) Form UT-5, Consumer .
Use Tax Return.

b) Individual income taxre-
turn, if the contractor is a
sole proprietor.

imposed if a taxpayer is

ment of Revenue office or call

(608) 266-2776 for assistancil

Revenue’s

community,

To arrange for a speaker, please
write to Wisconsin Department
Important: Failure to report use Of Revenue, Speakers Bureau,
tax is the most common error P-O. Box 8933, Madison, WI
made by taxpayers and one of the23708-8933, or you may call
main reasons why a penalty may(608) 266-1911. o

be _
audited. Don't forget the use tax! Payments Which

Replace AFDC Are _

If you have any questions, you Income for Homestead
may contact your local Depart- Credit

Several new programs have been
implemented to replace Wiscon-
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1. If the contractor holds a « New sales/use, income, andpersons who work, participate in
seller's permit or use tax corporate tax laws. rehabilitation,  education,  or
number issued by the Depart- training activities, or have an
ment of Revenue, use tax ise How sales tax affects con- infant. Several types of pay-
reported on the sales and use tractors, manufacturers, non-ments are available through the
tax return the contractor files profit organizations, or busi- Wisconsin ~ Works  program.
(Form ST-12, lines 16 - 21). nesses in general. These payments affect homestead

2. If the contractor does not credit as follows:

Amnesty.
* Household Income —

“Trial jobs” payments
must be included as wages
for both income tax and
homestead credit pur-
poses, reportable just like
any other wages.

What to expect in an audit.

Common errors discovered in
audits.

Manufacturing property
assessment.

“Community service job”

and “transitional place-
ment” payments must be
included as “other house-
hold income” on line 11h
of Schedule H. (Note:
Also report the payments
on line 1 of Schedule 4 on
the back of Schedule H.)

Homestead credit. -

“Custodial parent of in-
fant” payments must be
included as “other house-
hold income” on line 11h
of Schedule H. (Note:
Also report the payments

Need a sin's  Aid to .Families with on line 2 of Schedule 4 on
| : Speaker? Dependent _Children  (AFDC) the back of Schedule H.)
program. These programs in-

Are you planning a clude Wisconsin Works, Kinship
meeting or training Care, and Caretaker Supplement.
program? The Department of The treatment of payments under
Bureauthese programs for homestead
provides speakers to businesscredit
educational below.

Speakers

and

organizations.

- Payments for “job access
loans,” “health care cover-
age,” “child care
subsidies,” and “transpor-
tation assistance” are not
includable in household
income.

purposes is explained

Wisconsin Works |

Department representatives are

available to speak on a variety of \Wisconsin Works, or “W-2,” is an
topics that can be targeted towardassistance program for families
your group’s particular areas of with dependent children. It

interest, including: provides payments to

* Property Taxes or Rent —
Property taxes or rent must be
reduced by one-twelfth for
each month payments are re-

needy ceived for a community
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service job or a transtional
placement. The one-twelfth
reduction is not required for
any other Wisconsin Works
payment.

Kinship Care |

Relatives who care for children
who are not their legal responsi-
bility, such as a grandchild,
cousin, niece/ nephew, etc., may
be eligible to receive monthly
benefits under the Kinship Care
program. This program replaced
AFDC benefits for non-legally
responsible relatives (NLRR
AFDC). The Kinship Care
program is not part of the Wis-
consin Works program, and there
IS no work requirement for
receiving Kinship Care pay-
ments. The treatment of Kinship
Care payments for homestead
credit purposes is the same as the
treetment of NLRR AFDC
payments, as follows:

* Household Income —

Kinship Care payments must
be included as “other house-

hold income” on line 11h of

Schedule H. (Note: Also re-
port the payments on line 4 of
Schedule 4 on the back of

Schedule H.)
* Property Taxes or Rent —

The one-twelfth reduction of Make Your

property taxes or rent, which Research Easier
IS required for each month
Works

certain  Wisconsin
payments are
NOT required for Kinship
Care payments.

Caretaker Supplement |

The  Caretaker
replaces AFDC benefits

received, is

Supplement
for

certain persons. State Supple-income, franchise, withholding,
mental Security Income (State sales/use, estate, and excise taxes.
SSI) recipients who are parents of
a child in their care at home The “Topical Index” portion lists
formerly received AFDC benefits by tax type, alphabetically by
if the child was eligible for subject, references to Wisconsin
Medical Assistance. To replace statutes, administrative rules, tax
the AFDC, a Caretaker Supple-releases, private letter rulings,
ment increases the recipient’spublications,Sales and Use Tax
State SSI benefit by $77 per Reports, Attorney General opin-
month for each qualifying child. ions, andWsconsin Tax Bulletin
Caretaker Supplement paymentsarticles.
affect homestead credit as fol-
lows: The “Court Case Index” lists by
tax type, alphabetically by sub-
e Household Income — ject, decisions of the Wisconsin

Caretaker Supplement pay- Tax Appeals Commission, Circuit

ments must be included in Court, Court of Appeals, and

household income. They are Wisconsin Supreme Court.

a part of SSI benefits, which

must be reported on line 11c The Wsconsin Topical and Court

of Schedule H. Case Index is available by sub-

- Property Taxes or Rent — scription for _$1_8 per year, plus
The one-twelfth reduction of Sales tax. This includes a volume

: ublished in January and an
property taxes or rent is not P : :
required, since the Ianmemsaddendum published in June. To

are SSI benefits. (Note: Re- order your copy, complete the

cipients who received AFDC order.blank on page 71 of this
benefits prior to the imple- Bulletin. H
mentation of  Caretaker Wi n T

Supplement payments were Isconsin Tax

required to make the one- Bulletin Annual

twelfth reduction and were Index Included

ineligible  for homestead This issue of the

credit if they received the \ys.ongn Tax Bulletin includes

benefits all year.) H (on pages 43 to 69) the annual
index of articles, tax releases,
court case summaries, private
letter rulings, and other materials

Are you looking for an easy way that have appeared in past
to locate reference material toBulletins. The index includes
research a Wisconsin tax ques-nformation for issues 1 to 102
tion? TheWsconsin Topical and ~ (July 1997), except the court case

Court Case Index may be just Section, which lists all cases
what you need. summarized in issues 1 to 107 —

this Bulletin. O

This two-part index will help you
find reference material relating to
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1998 Estimated Tax 1998 Wisconsin franchise or 1. any Wisconsin taxable in-
Requirements for ilné:génelztax reteréFow 4T). A come for the year, or

i orm 4-ES, Wisconsin
Individuals, Estates, Corporation  Estimated  Tax 2. gross Wisconsin income of
and Trusts Voucher, is filed with each esti- ~ $600 or more, regardless of
Taxpayers who expect to owe mated tax payment. Installment the amount of taxable in-
$200 or more of tax and tempo-  payments for such trusts are due come.
rary recycling surcharge on a on the 15th day of the 3rd, 6th, Tyysts must file on a calendar-
1998 Wisconsin income tax 9th, and 12th months of the year pasis, and the due date is the
return are required to pay 1998 taxable year. following April 15. (Exception: a
Wisconsin estimated tax. There limited number of charitable
are exceptions for certain estates  If @ taxpayer does not make theysis may file on a fiscal-year
and trusts, as explained below. A estimated tax payments whenp,gis) Estates may choose any
1998 Form 1-ES, Wisconsin required or underpays any in-fisca| year, but the first return
Estimated Tax Voucher, is filed stallment, interest may Dbe may not cover more than a 12-

with each estimated tax payment. ~ assessed. L' month period, and the taxable
- . : year must end on the last day of a
For calendar year taxpayers, the ~ Filing Wisconsin month. The due date for fiduciary
first estimated tax payment isdue  Fiduciary and Estate returns for estates is 3 1/2 months
on April 15, 1998. Instalment Tax Returns after the close of the fiscal year.

payments are also due on June : S—
15, 1998, September 15, 1998, \ Wisconsin Fiduciary Returns \ Closing Certificates
and January 15, 1999. For fisca .

Who Must File

year  taxpayers,  installment Every executor, administrator,

payments are due on the 15th day , personal representative, or trustee
Ever ersonal representative or . . - .
of the 4th, 6th, and 9th months of yp P app|y|ng to a court in Wisconsin

. ial ini f th g .
the fiscal year and the 1st month ~ SPeCial administrator of the estatehavmg jurisdiction for discharge

of the followina fiscal vear. ofa_Wisco_nsin de_cede_nt must file :
wing i 4 a Wisconsin fiduciary income tax may_be requwg—:‘d by th_e_ Court to
obtain a Closing Certificate for

return (Form 2) if the gross Fiduciaries f the d ¢ i
income of the estate is $600 or"'cuclaries from e department.

more. Nonresident estates mustBefore the certificate will be

: . AN - d, all required income, gift
: file Wisconsin fiduciary returns if ISsued, : g ’
make estimated tax payments for :

pay they have gross income of $600sales, use, and withholding tax

taxable years which end two or ; ) i
Y or more from Wisconsin sources. returns and reports, with the

more years after the decedent’s . . exception of the final income tax
C Every trustee of a Wisconsin trust P
death. For example, an individual Y return of the estate or trust, must

died on March 25 1997. A must file a Wisconsin fidupiary i
grantor trust which was funded Ncome tax return (Form 2) if the be filed.

Estates and grantor trusts which
are funded on account of a dece-
dent’s death are only required to

P . trust has: . . .
on account of the individual’s With the next-to-final fiduciary
death is not required to makel. any taxable income for the return, estates must submit a
estimated tax pqyments for any  tax year, or copy of the probate inventory and
taxable year ending before March . a copy of the decedent’s will.
25, 1999. 2. gross income of $600 or yyystees must submit a statement

o ' more, regardless of the 55 to why the trust is closing,
A trust which is SUbjeCt to tax on amount of taxable income. Copies of annual court account-
unrelated business income ISz nponresident trust must file a ings for the past three years, and
generally required to pay 1998 \y;seonsin fiduciary income tax a copy of the trust agreement (or

Wisconsin estimated tax if it (ot,rn if the trust has: will creating such trust) if not
expects to owe $500 or more on a submitted with a prior return.
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If an estate does not have enough
income to require filing and
needs a Closing Certificate for
Fiduciaries, or if the estate will
be filing only one fiduciary return
when the estate is closed and
needs the closing certificate
before filing that return, use the
following procedures:

1. Complete the top third of
page 1 of Form 2.

2. Insert the appropriate state-
ment at line 1:

a “Gross income is

nearly 14,000 Closing Certifi- DueDate
cates for Fiduciaries.

The personal representative,

| Wisconsin Estate Tax Returns |

special administrator, trustee, or

distributee must file the Wiscon-
(Note: Effective for deaths sin estate tax return by the due
occurring on or after January 1, date, which is 9 months after the
1992, there is no longer a Wis- date of death or the extended due
consin inheritance tax. It is date allowed by the Internal
replaced with a Wisconsin estateRevenue Service (IRS).
tax.)
If the return is filed after the due
date, there is a penalty equal to
5% of the tax, with a minimum of
A Wisconsin estate is required to $25 and a maximum of $500.

Filing Requirement

less file a Wisconsin estate tax return

than $600 and no 1041 is (Form W706) if it is required to Payment of Tax

required.” or

b. “A first and final return
will be filed upon closing
the estate.”

file a federal estate tax return. An

estate is required to file a federal The tax is due 9 months after the
estate tax return (Form 706) if the decedent’s date of death, even if
gross estate at date of death plusin extension has been obtained to

gifts in excess of $10,000 madefile the return.

3. Complete the

Information ¢, each donee per calendar year

Required” section of page 2 gince December 31, 1976, ex-If the tax is not paid within 9

of Form 2. ceeds:

4. Sign and date the Form 2.

5. Attach copies of the inven-

625,000 1998

tory and will. 650,000
675,000 2000 and 2001
The department shall determine 700,000 2002 and 2003 1.
that all income, withholding, 850,000 2004
sales, use, gift, and delinquent 950,000 2005
taxes are paid. A Closing Certifi- 1,000,000 2006

cate for Fiduciaries will then be
issued. The Wisconsin estate tax is equal
to the credit for state death taxes
Receipt of the Closing Certificate allowed on the federal estate tax
for Fiduciaries does not relieve return (Form 706). This credit is

the  executor, administrator, computed under sec. 2011 of the
personal representative, or trustednternal Revenue Code (IRC).

from filing the final fiduciary Estates owning property both
income tax return. If a probate within and outside Wisconsin

final account is filed with the owe a percentage of the credit to
court, a copy must be attached towWisconsin based on gross Wis-
the final return. consin property divided by gross

total property.
For the fiscal year ending June
30, 1997, the department issued

months of the decedent’s death,
interest is imposed at 1% per
$ 600,000 1987 through 1997 month from the date of death.

1999 Examples:

The decedent died Febru-
ary 15, 1997. An extension of
time to file the federal estate
tax return was obtained from
the IRS. The Wisconsin estate
tax return and payment of the
tax were submitted on Decem-
ber 31, 1997, which was
within the extension period.
Tax of $1,200 was due. The
total amount due is $1,326,
computed as follows:

Tax $1,200
Interest 1% x 10v: months) 126
Total amount due $1,326

The decedent died February
15, 1997 and did not obtain an
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extension to file from the IRS.
The Wisconsin estate tax re-
turn was filed December 31,
1997, and showed no tax due.
This estate owes the minimum
penalty of $25.

Installment Payments

Effective for deaths occurring on
or after July 29, 1995, some
estates may qualify to pay the
Wisconsin estate tax in install-
ments. If a percentage of the
federa estate tax may be paid in
installments under IRC sec. 6166,
the same percentage of Wiscon-
Sin estate tax may be paid under
the same installment schedule.
However, an election to pay in
installments for federal estate tax
purposes does not automatically
constitute an election for Wiscon-
sin purposes. Written notice of
the election to pay the Wiscon-
sin estate tax in installments
must be filed with the Wiscon-
sin Department of Revenue
within nine months after the
decedent’s deathThe provisions
on acceleration of installment
payments under IRC sec. 6166(Q)
aso apply for Wisconsin pur-
pOSES.

Interest is computed & the rate of
12 percent per year from date of
death. Distributees of rea estate
must provide to the department a
certified copy of alien for unpaid
taxes and interest on the property
to secure payment, and record the
lien in the office of the register of
deeds of the county in which the
property is located. Distributees of
personal property must provide
either alien or a financial guaran-
tee bond equal to the estimated tax
and interest, if the tax has not been

determined. Upon determination
of the tax, distributees of persond
property must either provide alien
or a financia guarantee bond
sufficient to secure payment of the
tax and interest, or pay the excess
over the amount of tax and interest
secured by the bond.

Any distributee who fails to
provide the security required or
disposes of one-third or more of
the property on which the tax is
secured must pay the tax in full.

Certificate Determining Estate Tax

Upon receipt of the Wisconsin
estate tax return and review for
correctness, the department will
issue a Certificate Determining
Estate Tax. If the IRS increases
or decreases the federal estate
tax, the person entitled to the
refund or liable for the additional
tax is required to notify the
department within 30 days. [

Tax Publications
Available

Listed below are nearly 60
publications which are available,
free of charge, from the Depart-
ment of Revenue. Copies are
available at any department
office, or by mail, fax, or (in
many cases) the internet.

By Mail
Write to Wisconsin Department
of Revenue, Forms Request

Office, PO. Box 8903, Madison,
WI 53708-8903; call (608) 266-
1961; or fax a request to (608)
261-6239.

Via Your Fax Machine

Use the departments Fax-A-
Form system by calling (608)
261-6229 from a fax telephone

and

entering the retrieval code

“10” plus the publication number.

Via the Internet
Access the department’s World

Wide Web site at
http://www.dor.state.wi.us, and
click on “Forms and Publica-
tions.”

| Incomeand Franchise Taxes |

102

103

104

106

109

112

113

115

Wisconsin Tax Treatment of
Tax-Option (S) Corporations
and Their Shareholders
(12/97)

Reporting Capital Gains and
Losses for Wisconsin by In-

dividuals, Estates, Trusts
(10/97)
Wisconsin  Taxation  of

Military Personne({10/97)

Wisconsin Tax Information
For Retiree$10/97)

Tax Information for Married
Persons Filing Separate Re-
turns and Persons Divorced
in 1997(10/97)

Wisconsin Estimated Tax
and Estimated Surcharge for

Individual, Estates, Trusts,
Corporations,  Partnerships
(11/97)

Federal and Wisconsin

Income Tax Reporting Un-

der the Marital Property Act
(10/97)

Handbook for Federal/State
Electronic Filing(12/97)
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116

119

120

121
122

123

125

600

601

Income Tax Payments Are

Due Throughout the Year
(12/95)

Limited Liability Companies
(LLCs) (12/97)

Net Operating Losses for
Individuals, Estates, and
Trusts (11/97)

Reciprocity (12/97)

Tax Information for Part-
Year Residents and Nonresi-

dents of Wisconsin for 1997
(11/97)

Business Tax Credits for
1997 (12/97)

Credit for Tax Pad to
Another State (11/97)
Wisconsn  Taxation  of

Lottery Winnings (10/97)

Wisconsin Taxation of Pari-

Mutud Wager Winnings
(10/97)

Sales and Use Taxes

200

201

202

203

205

206

Electrical Contractors - How
Do Wisconsin Sales and Use

Taxes Affect Your Business?
(3/98)

Wisconsn Sales and Use
Tax Information (12/97)

Sdes and Use Tax Informa-
tion for Motor Vehicle Sades,
Leases, and Repairs (2/97)

Sdles and Use Tax Informa-
tion for Manufacturers
(12/94)

Use Tax Information For
Individuals (2/97)

Sales Tax Exemption for
Nonprofit Organizations
(9/90)

207

210

211

212

213

214

216

217

219

220

221

223

Sdes and Use Tax Informa 505
tion for Contractors (3/98)

Salesand Use Tax Treatment

of Landscaping (5/94) 506
Cemetery Monument Deal-

s - How Do Wisconsin 507

Sales and Use Taxes Affect
You? (3/97)

Taxpayers’ Appeal Rights of
Office Audit Adjustments
(6/96)

Taxpayers’ Appeal Rights of
Field Audit Adjustments
(5/97)

How to Appeal to the Tax
Appeals Commissio(0/97)

Businesses: Do You Owe ‘

Other Topics |

Use Tax on Imported
Goods? (2/97) 111
Travelers: Don’t Forget
About Use Tax2/97)

Businesses: Do You Owe 114
Use Tax?2/97)

Filing Claims for Refund of 117

Sales or Use Ta®/95)

Auctioneers - How Do 118
Wisconsin Sales and Use
Taxes Affect Your Opera-

tions?(3/96) 124

Hotels, Motels, and Other
Lodging Providers - How 130
Do Wisconsin Sales and Use 400
Taxes Affect Your Opera-

tions?(6/96)
401
Grocers - How Do Wiscon-

sin Sales and Use Taxes

Affect Your Operations?
(8/96)

403

Farm Suppliers and Farm- 410

ers- How Do Wisconsin
Sales and Use Taxes Affect 500
Sales to Farmerg297)

Bakeries — How Do Wiscon-
sin Sales and Use Taxes502
Affect Your Business®/98)

Audits and Appeals | 503

501

Field Audit of Wisconsin 504
Tax Returng2/96)

How to Get a Private Letter
Ruling From the Wisconsin

Department of Revenue
(10/97)

Wisconsin Taxpayer Bill of
Rights(11/97)

Guide to Wisconsin Infor-
mation Returng10/96)

Electronic Funds Transfer
Guide(4/9)

Petition For Compromise Of
Delinquent Taxeg97)

Fax A Forn{9/97)

Wisconsin’s Temporary
Recycling Surchargg2/97)

Extensions of Time to File
(11/97)

Premier Resort Area Tax
(2/98)
Local Exposition Taxes
(11/94)

Tax Guide for Wisconsin
Political Organizations and
Candidate1/97)

Do You Have Wisconsin Tax
Questions2/97)

Wisconsin Farmland Preser-
vation Credit(12/97)

Wisconsin
Revenue

Directory for
Department  of
(10/97)
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508 Wisconsn Tax Requiree To qualify for relief under this repealed and recreated (R&R), or
ments Relating to program, farmland must be zoneda new rule (NR).

Nonresident Entertainers  for exclusive agricultural use or

(8/94) be subject to a preservationScope Statement Published

500 Filing Wage Statements and agreement between the farmland

Information Returns on  OWner and the state. About 82%

(2-15-98)

of the claims are for land under 11.99 Audit entertainment — NR

Magnetic Meiia (3/94) zoning and 18% are for land
700 Speakers Bureau present- covered by agreements. Partici-Rules Being Reviewed Follow-
ing... (293) pants must also comply with soil ing Publication of Various

and water conservation standarddNotices

W-166 Wisconsin Employer’s
Withholding Tax Guide
(3/96) O

developed by the county land
conservation committee.

| Farmland Tax Relief Credit |

Farmers Receive Farmland tax relief credit :
$35 MiIIion in a a ax relier credits aver-

Farm_land These credits equal 10% of the
Credits first $10,000 of property taxes on

1.13 Power of attorney-A
11.03 Elementary and secon-

dary schools and related
organizations-A

aging $217 were paid in 1997. 11.11 Industrial or governmen-

tal waste treatment
facilities-A

Tax relief totaling $35 million qualifying farmland. This pro- 1112 Farming, agriculture,

was distributed to Wisconsin 9ram, which is in addition to the
farmers in 1997 through the farmland  preservation credit
farmland preservation and farm- Program, provides direct benefits
land tax relief credit programs. t0 Virtually all Wisconsin farm-
About 22500 farm owners land owners with 35 or more
received farmland preservation acres.

credits totaling $22.5 million, and _ _
59,000 farm owners received Proceeds from the Wisconsin
farmland tax relief credits total- Lottery are used to fund the
ing $12.8 million. farmland tax relief credit pro-

gram. O

| Farmland Preservation Credit |

Administrative Rules
Benefits averaging $1,000 per!n Process

claimant (29% of their 1996 |isted below are proposed new
property tax liabilities) were agministrative rules and changes
distributed through the farmland tq existing rules that are currently
preservatlon_credlt program. Thejn the rule adoption process. The
goals of this program aré 10 pyles are shown at their stage in
preserve Wisconsin farmland, the process as of April 1, 1998, or
encourage local land use plan-at the stage in which action
ning and soil conservation gccyrred during the period from

practices, and ease the propertyjanuary 2 to April 1, 1998.
tax burden of Wisconsin farmers.

About 38% of farm owners with Egch affected rule lists the rule

35 or more acres claimed farm-yymper and name, and whether it
land preservation credits in 1997. js amended (A), repealed (R),

horticulture and floricul-
ture-A

11.33 Occasional sales-A O
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@ Report on Litigation

Summarized below are recent signifi-
cant Wisconsin Tax Appeals
Commission (WTAC) and Wisconsin
Court decisions. Thelast paragraph of

each decision indicates whether the case
has been appealed to a higher Court.

The following decisions are included:

Corporation Franchise and |ncome
Taxes

Insurance companies — interest fron

United States government obligatiol
American Family Mutual Insur-
ance Company and American
Sandard Insurance Company (p.
13)

Loss deductions (prior law)
Interest on assessments and refund:
Madison Gas and Electric Com-

pany (p. 14)
Homestead Credit

Household income — social security
benefits
Computation of credit
John andKathy Lizan (p. 15)

Sales and Use T axes

Containers, packaging and shipping
materials — delivery of newspapers
Madison Newspapers, Inc. (p. 16)

CORPORATION FRANCHISE
AND INCOME TAXES

Insurance companies

interest from  United
States government obligations.
American Family Mutual Insur-
ance Company and American
Sandard Insurance Company Vvs.
Wisconsin Department of Reve-
nue (Court of Appeas, District
IV, October 30, 1997). The
taxpayers appea from an order
affirming decisions of the Tax

Estoppel
Spickler Enterprises, Ltd. (p. 17)

Motor vehicles and trailers — sold to
nonresidents
Mrotek, Inc. (p.18)

Transportation charges
Rhinelander Paper Co., Inc. (p. 18)

Transportation charges
Trierweiler Construction and Supply
Co., Inc. (p. 19)

Sales Taxes and Withholding Taxes

Officer liability
Michael A. Pharo (p. 20)

Withholding Taxes

Employers required to withhold
Robar International, Inc. (p. 21)

Appeals Commission assessing
taxes on income generated from
U.S. government obligations for
the period 1984-1991. The sole
issue on appea is whether the
statute imposing the tax, sec.
71.43(2), Wis. Stats., is a nondis-
criminatory franchise tax within
the meaning of 31 U.S.C. sec.
3124(a)(1), which exempts U.S.
government obligations from all
state and local taxation except

such as may be imposed by “a
» sec. 3124(a)(1). In support of

nondiscriminatory franchise tax.

See Wisconsin Tax Bulletins 98
(July 1996), pages 21 and 23, and
102 (July 1997), page 14, for
summaries of the previous deci-
sions.

The facts are not in dispute. The
taxpayers are subject to sec.
71.43(2), Wis. Stats., which

Imposes a franchise tax on the net
income of  Wisconsin-based

insurance companies. The term
“net income” is defined as “fed-

eral taxable income as

determined in accordance with
the provisions of the internal

revenue code.” Section

71.45(2)(a), Wis. Stats. The effect
of incorporating the federal

statutes is to bring income from
federal obligations within net

income and make it taxable.

The taxpayers did not report
income derived from federal
obligations on their returns for
the years in question. After
conducting a field audit, the
department assessed additional
taxes on the companies based, in
part, on their income from federal
government obligations. After the
department denied their requests
for redeterminations, the taxpay-
ers appealed to the Tax Appeals
Commission, arguing, among
other things, that because Wis-
consin law does not tax income
on state and municipal obliga-
tions, its taxation of income from
federal obligations renders the
tax discriminatory and thus
impermissible under 31 U.S.C.
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their argument, the taxpayers g LOss deductions (prior  causing the remainder of the line
referred the Commission to law); Interest on assess- to collapse after the initial, partial
several statutes expressy ex- ments and refunds. Madison  collapse.
empting various state and Gas and Electric Company vs.
municipal obligations from “all Wsconsin Department of Reve- The taxpayer had no insurance
taxation.” nue (Wisconsin Tax Appeals that covered the loss related to
Commission, December 15, the line collapse and did not
The Commission upheld the 1997). This matter is before the receive any compensation from
assessments. The CommissionCommission on the taxpayer’s any of its insurers. The taxpayer
ruled that the existence of themotion for summary judgment. claimed losses related to the line
other exemption statutes was notThe first issue is whether the collapse on its 1975 through 1977
enough to render the tax dis-department properly disallowed Wisconsin franchise tax returns.
criminatory. According to the the taxpayer’s deductions
Commission, the taxpayers mustclaimed in 1975, 1976, and 1977In June 1978, the taxpayer
show not only that sec. 71.43(2), concerning the line collapse in reached a settlement with the
Wis. Stats., when considered in1975. The second issue isdefendants, the terms of which
light of related exemptions from whether the department erredpaid the taxpayer $3.5 million.
the tax, is discriminatory on its when it failed to credit or offset This was the only compensation
face but also that the departmentthe taxpayer’s overpayment of the taxpayer received with regard
actually applied it in a discrimi- 1978 taxes against amounts owedo the line collapse. The taxpayer
natory manner to defeat the tax.to the department as of the datereported the amount from the
On the department’s assertionsof the overpayment. June 1978 settlement as income
that it does not, in practice, on its 1978 Wisconsin franchise
exempt state and local obliga- At all times relevant to this tax return.
tions from the tax, the matter, the taxpayer was a Wis-
Commission concluded that, asconsin corporation doing In January 1983, the department
applied, the tax was not discrimi- business in Wisconsin as anassessed the taxpayer additional
natory and dismissed the electric and gas utility. franchise taxes and interest for
taxpayers’ appeals. The taxpayers the years 1972 through 1979. The
sought judicial review of the On January 11, 1975, the 63-mileassessment dealt with a plethora
Commission’s decisions, and thetransmission line between the of issues, one of which was the
Circuit Court affirmed. taxpayer’s North Madison sub- treatment of losses related to the
station and the South Fond duline collapse. In March 1983, the
The Court of Appeals concluded Lac substation collapsed and wastaxpayer filed a petition for
that because its terms plainlytotally destroyed. As a result of redetermination objecting to the
direct the taxation of federal the collapse, the taxpayer’s use ofassessment. In December 1996,
obligations in the face of statutesthe line was totally extinguished. the department issued a notice of
which, equally plainly, exempt action granting in part and deny-
various state and municipal In February 1975, the taxpayering in part the petition for
obligations from the tax, sec. filed suit against 4 defendantsredetermination.
71.43(2), Wis. Stats., is discrimi- seeking compensation for dam-
natory within the meaning of 31 ages caused by the collapse. Th&he delay in issuing the notice of
U.S.C. sec. 3124(1)(a) and thus4 defendants were (1) a consult-action was primarily caused by
violates the ban of the federaling engineering firm, (2) the an agreement between the de-
statute. manufacturer of the line’s tower partment and the taxpayer to wait
structures, (3) the builder of the until the completion of a federal
The department has appealed thigower structures and the trans-audit of the taxpayer covering the
decision to the Wisconsin Su- mission line, and (4) a railroad same years at issue in the de-
preme Court. 0 that allegedly cut a conductor partment’s audit. Although the
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federa audit was apparently
completed in June 1989, the
taxpayer did not forward the

federa audit workpapers to the 2.

department until May 1995.

In the notice of action, the de-
partment denied 85% of the
losses related to the line collapse
claimed by the taxpayer for 1975,
1976, and 1977. The remaining

15% was dlowed for each year 3.

as a then-current deduction for
cost to remove the line, consis-
tent with the results of the federal
audit.

In the notice of action, the de-
partment allowed the taxpayer to
deduct $2,537,648 for losses
related to the line collapse in
1978, the year the taxpayer had
reported the $3.5 million settle-
ment as income.

As a result of the department’s

notice of action, the taxpayer wasHOMESTEAD CREDIT

determined to have underpaid itSe
franchise tax liability for 1976,

1977, and 1979 and overpaid itSiation of credit. John and Kathy

franchise tax liability for 1978. | ;3 vs Wsconsin Department
The department charged interesty

at the rate of 12% on amountsAppems Commission. October household

— Household income - social

is appropriate for summary During the period under review,

judgment as a matter of law. calendar years 1992 through
1994, the claimants were married

The department properly and had a minor child.

disallowed the deductions

relative to the line collapse John Lizan has been diagnosed

claimed by the taxpayer for with a medical condition which

1975, 1976, and 1977 be-has prevented him from main-

cause these losses were latetaining employment. As a result

compensated. of his condition, Mr. Lizan

received social security benefits
The department properly of $8,196 in 1992, $8,436 in
calculated interest on the 1993, and $8,562 in 1994,

amounts owing to the de- During 1994 only, Mrs. Lizan
partment and amounts received $2,160 of social security
overpaid by the taxpayer be- benefits and $208 of AFDC.
cause the department has theTheir son also received social
discretion whether to issue asecurity benefits during those
refund or credit amounts years as a result of Mr. Lizan’s
overpaid by the taxpayer condition, but they are not in-
against amounts owed by thevolved in this proceeding.
taxpayer.

The claimants filed homestead

The taxpayer has appealed thiscredit claims for 1992, 1993, and
decision to the Circuit Court.Od

1994 but failed to include the
social security benefits received
in these vyears, or the AFDC
benefits received in 1994. In
each year under review, the
instruction booklet issued by the
department stated that claimants
were required to include in
income  payments

security benefits;, Compu-

Revenue (Wisconsin  Tax

underpaid and credited the tax-3q. 1997). The issues in this casdeceived in the form of social

payer with interest at the rate of
9% on amounts overpaid. The

department did not credit or p

offset any portion of the tax-
payer’s overpayment of tax for
1978 against the principal
amounts owing to the department
for the other years covered by the
audit.

The Commission concluded:

B.

1. There is no genuine issue of
material fact, and this matter

are:

security benefits.

Whether the  department In September 1996, the depart-
properly adjusted the claim- ment issued an assessment

ants’ 1992 through 1994 against the claimants, denying all
homestead credit claims to ©f the homestead credit allowed

include social security bene- for 1992 and 1994, and $144 of
fits each year and aid to the $196 homestead credit al-
families with dependent chil- lowed for 1993. The assessment

dren (AFDC) in 1994. was for the purpose of including
in household income the social

Whether the adjusted amountS€curity and AFDC  benefits
of homestead credit each yearrecelved during the years at issue.

was properly calculated.
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The claimants argued on appeal
that the socia security benefits
they received during 1992
through 1994 should not be
included in household income for
purposes of the homestead credit,
and that even if the law requires
this, the homestead credit in-
structions did not state this, and
thus they should be able to keep
al of the homestead credit
clamed. They further argued
that because their income, even
with the social security benefits
added, is well below the maxi-
mum allowable, they should be
entitled to some credit for 1992
and 1994. The clamants also
argued without any relevant
rationale, that the department
should not have considered
AFDC benefits Mrs. Lizan
received in 1994.

The Commission concluded as
follows:

A. The department’s adjustments CAUTION:

cluded in income for purposes of Section 77.54(6)(b), Wis. Stats.,
the homestead credit calculation. provides an exemption for the
gross receipts from the sale of
Under sec. 71.54(1)(d)2, Wis. and the storage, use or consump-
Stats., in order to receive anytion of “Containers, labels, sacks,
credit the real estate taxescans, boxes, drums, bags or other
claimed must be greater thanpackaging and shipping materials
13% of household income abovefor use in packing, packaging or
$8,000. In 1992 and 1994, theshipping tangible personal prop-
claimants’ property taxes did not erty, if such items are used by the
exceed 13% of their household purchaser to transfer merchan-
income in excess of $8,000; thus,dise to customers...” (Emphasis
the department properly reducedadded.) Section 77.54(6r), Wis.
their homestead credit to zero for Stats., states that “The exemption
1992 and 1994. under sub. (6) shall be strictly
construed.”
AFDC benefits are clearly cash
public assistance and properlyThe primary business of the
considered by the department.taxpayer is the production and
However, there is no need todistribution of newspapers.
consider this issue since it would When the taxpayer distributed its
not have affected the claimants’ newspapers to carriers, it bundled
entitlement to a credit for 1994. them with packaging materials.
After the carriers took possession
The claimants have not appealedof the newspaper bundles, the
this decision. carriers removed the packaging
materials and discarded them.

This is a small The packaging materials were not

to the claimants’ homestead claims decision of the Wisconsin on the newspapers when they
credit claims are correct be- Tax Appeals Commission and were delivered to subscribers.
cause the department properlymay not be used as a precedent.

included in household income This decision is provided for The taxpayer contends that its

the amounts received in so-informational purposes only. ]

cial security benefits.
B. The department
the claimants’

sion of social

Income,

~ properly g Containers,
calculated the adjustment to=

, homestead gjivery of newspapers. Madi-
credit as a result of the inclu- son

o Security \isconsin Department of Reve-
benefits in household income. o (Wisconsin Tax Appeals

as defined by Ssec.The issye is whether the tax-
71.52(6), Wis. Stats., clearly payers carriers or its subscribers®:

customers were the carriers,
rather than the subscribers. It
asserts the following testimony
(list not all-inclusive):

SALESAND USE TAXES

packaging
and shipping materials - 1. The taxpayer entered into an
agreement with the carriers

Inc. vs. which provided that the carri-

Newspapers,

ers sell and distribute the
newspapers as independent
Commission, January 28, 1998).  contractors;

Within certain limits, carriers

includes  the social ~ security 4rq jts “customers” for purposes

benefits paid to .the clgimants. of the exemption from sales tax
Furthermore, the instructions for for packaging materials in sec.

each year made it clear the social77_54(6)(b) Wis. Stats.
security benefits had to be in- ’

were free to deliver newspa-
pers to subscribers on their
route in any manner that they
chose;
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3. Each carrier could arrange to 5.

have other persons assist on
the route and was expected to
find a substitute when the car-
rier was unable to complete
the route; and

. The billing statement that the 6.
taxpayer gave the carriers had

language such as “Total
Charges For Papers You
Bought” and “Money Re-

ceived From Your Customers
Who Paid At The Office.”

When office pay subscribers were independent contractors, the
failed to renew their sub- taxpayer’s policies insulated the
scriptions on time, the carriers form most risks of loss
taxpayer would continue to and absorbed the majority of the
pay carriers the retail rate for carrier’s expenses. The taxpayer
10 days; exercised much more control
When a carrier commenced a®Ve' carr_iers than_ would be
carrier collect subscription, expected, if the carriers were the
the taxpayer would demand taxpayer's customers.

the name of the subscriber; The taxpayer has appealed this

7. When carriers solicited new decision to the Circuit Court.[d

subscriptions, they were in-

structed by the taxpayer to =_, Estoppe. Spickler Enter-
have new subscribers make prises, Ltd. vs. Wisconsin
their checks payable to the Department of Revenue (Court of
taxpayer; Appeals, District 1V, November
- 20, 1997). This is an appeal from
T SO DO 451 the Gircuit Couns January 22
ance for its carriers and 1997, decision. Se&\sconsin

obtained a street trades permit % B‘ilelsetifn 102 (July 192725
for every carrier under the P29¢ 19, Tor-a summary ot the

i January 22, 1997 decision.
;g\;/:la. 3238 as required by StateV\Asconsin Tax Bulletin 99 (Octo-

ber 1996), page 21, provides a
In general, a carrier received summary of the December 21,
credit for each newspaper de-1995, decision of the Wisconsin
livered by a missed delivery Tax Appeals Commission that the

system as if the carrier had taxpayer appealed to the Circuit
delivered the newspaper. Court.

The department argues that the
taxpayer’s customers were the
subscribers. The department
presents the following evidence 8.
(list not all-inclusive):

1. Between 92 and 93 percent of
the taxpayer’s subscribers
remitted their subscription
payments directly to the tax-
payer. The taxpayer
maintained a central billing 9-
system to bill subscribers,
collect subscription pay-
ments, and credit each carrier
for amounts received from
subscribers on that carrier’s
route; The Commission concluded that The issue in this case is whether

the taxpayer’s purchase of pack-the Circuit Court was correct in

aging materials was not exemptupholding the Commission’s
from the use tax because thedecision that the taxpayer was not
bundles of newspapers on whichentitled to estoppel against the
the packaging material was useddepartment to defeat the depart-
were transferred to carriers who ment’s sales tax assessment. The
were not the taxpayer’s “custom- Commission determined that the
ers” within the meaning of sec. elements of estoppel were not
77.54(6)(b), Wis. Stats. clearly present in this case.

2. Money paid in advance to the
taxpayer for subscriptions
was invested in interest-
bearing investments, and this
interest was retained by the
taxpayer. These funds were
treated as the taxpayer’s
funds and not funds held in
trust for carriers;

3. The taxpayer paid an addi- The taxpayer’s contracts andThe elements of estoppel are 1)
tional subsidy to all carriers documents show a general, butaction or non-action, 2) on the
on routes requiring a motor inconsistent, intent to treat carri- part of one against whom estop-
vehicle; ers as its customers and pel is asserted, 3) which induces

subscribers as the customers ofeasonable reliance thereon by

the carriers. Although the tax- the other, and 4) which is to his
payer argued that the carriersdetriment. The party asserting

4. The taxpayer also subsidized
certain low-profit routes;
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estoppel must prove al four
elements by clear and convincing
evidence.

The taxpayer is a registered
motor vehicle dealer which sells

Appeals concluded that the payments, and allegedly exempt

taxpayer has not met its burden tosales for which there was no

establish the elements of estoppelalid exemption certificate.

against the department. The Commission concluded as
follows:

The taxpayer appealed the deci-

motorized recreational vehicles,
non-motorized trailers and camp-
ers, pickup truck toppers, and
associated accessories. It has
held a state sales tax permit since
1976. The department assessed F= Motor vehicles and trail-
sales tax on the taxpayer’s sales ers - sold to nonresidents.

in Wisconsin of motor vehicles Mrotek, Inc. vs. Wisconsin De-
and non-motorized trailers and partment of Revenue (Wisconsin
pickup toppers to out-of-state Tax Appeals Commission, Sep-
residents. The taxpayer did nottember 9, 1997). The issues in
dispute the amount of tax; how- this case are:

ever, it claimed the department

should be estopped from assessA. Whether the taxpayer’s sales
ing a tax on the sales of non-  of snowmobiles and ancillary
motorized trailers and related items are exempt under sec.
items of tangible personal prop-  77.54(5)(a), Wis. Stats., be-
erty and services. The taxpayer cause they were sold to
claimed that it relied on oral Minnesota residents.
statements by clerical employes

Court, which denied the petition
for review. The decision is
final. O

of the Department of Transporta- B. Whether the effect of the B,

department’s assessment will
lead to unconstitutional dou-
ble taxation.

tion (DOT) that sales tax on the
items in question should be paid
to the purchaser’s state of resi-

dence.
The taxpayer is a retailer located

sion to the Wisconsin SupremeA. Snowmobiles,

all-terrain

vehicles, trailers, and acces-
sories do not qualify for the
exemption from sales tax in
sec. 77.54(5)(a), Wis. Stats.,
which provides that sales of
motor vehicles to nonresi-
dents who will not use the
motor vehicles in Wisconsin
are exempt from the sales tax.
Section  340.01(35), Wis.
Stats., defines the term “mo-
tor vehicle.” Two of the

aspects of this definition are:
1) that the vehicle must be
“self-propelled”; and 2) that

snowmobiles and all-terrain
vehicles are not motor vehi-
cles.

The taxpayer provided no
evidentiary facts to show that
any of the items purchased by
Minnesota residents will be
subject to any Minnesota tax.

The Circuit Court held that the in Hayward, Wisconsin, and is The taxpayer has not appealed
Commission had properly denied engaged in the sale of snowmo-this decision. O

the imposition of estoppel. The biles, all-terrain vehicles, trailers,
Commission found that

the and accessories. The departmentga. Transportation charges.

Rhindlander Paper Co.,,

taxpayer failed to provide clear issued a sales tax assessment for
and convincing evidence that thethe period January 1, 1990, Inc. vs. Wisconsin Department of
elements of estoppel were met. through December 31, 1993, for Revenue (Circuit Court for Dane
additional sales tax and interest.County, December 18, 1997). This
The Court of Appeals affirmed The department’s assessment wass an appeal from the December
the Commission, deciding that it for uncollected sales tax on 19, 1996 decision of the Wiscon-
was not reasonable for the tax-certain sales of snowmobiles, all- sin Tax Appeals Commission. For
payer to rely upon oral statementsterrain  vehicles, trailers, and a summary of that decision, see
of DOT clerical employes in accessories, as well as unpaidWsconsin Tax Bulletin 102 (July
failing to pay sales tax on its sales tax on certain manufac-1997), page 17.
sales of motorized trailers to out- turer’s rebates, customer down
of-state residents. The Court of
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The issue in this case is whether  or use tax on the freight charges
the Commission properly reversed  for shipping the coal by rail to its
the department's use tax assessfacility. E-— Transportation charges.
ment of amounts paid by the Trierweiler  Construction
taxpayer to transport coal to its The measure of the “use tax” is and Supply Co., Inc. vs. scon-
facility by rail after it was loaded defined to be the “sales price” of Sn  Department of Revenue
onto rail cars. The Commission the coal or the tangible personal(Circuit Court for Dane County,
held that “sales price” as defined property. Section 77.51(15)(a)3, December 12, 1997). This is an
in sec. 77.51(15)(a)3, Wis. Stats.Wis. Stats., provides that “Sales appeal from the April 30, 1997,
(1995-96), does not include price’ means the total amount for decision of the Wisconsin Tax
transportation charges paid towhich tangible personal property Appeals Commission. For a
persons other than the coal vends sold, leased or rented, valued insummary of that decision, see
dors. money, whether paid in money or Wisconsin Tax Bulletin 102 (July
otherwise, without any deduction 1997), page 18.
The taxpayer is a Wisconsin on account of any of the follow-

corporation primarily engaged ining: . . . 3. The cost of The issue is whether transporta-
the business of manufacturing transportation of the property prior tion charges that the taxpayer
paper. During the period underto its purchase.” paid to its carriers are included in
review, the taxpayer bought coal the “sales price” of the property

from three coal vendors for use inSection 77.51(15)(b)3, Wis. Stats.,purchased and subject to use tax.
its facility in Rhinelander, Wis- further states that “Sales price’ Section  77.51(15)(a)3, Wis.
consin. Except for a portion of the shall not include any of the fol- Stats., provides that “‘Sales price’
coal not at issue, the purchaselowing: . . . 3. Transportation means the total amount for which
price paid by the taxpayer to thecharges separately stated, if thetangible personal property is sold,
coal vendors included shipment oftransportation occurs after theleased or rented, valued in
the coal F.O.B. the vendor’s dock. purchase of the property is made.” money, whether paid in money or
The coal was loaded onto railroad otherwise, without any deduction
cars and was shipped by variousThe Circuit Court concluded that on account of any of the follow-
railroad companies to the tax-the Commission was correct that,ing: . . . 3. The cost of
payer’s facility. The amount that as a matter of law, transportationtransportation of the property
the taxpayer paid for the coal did costs, when separately paid by theprior to its purchase.”
not include the cost of transporting purchaser of tangible personal
the coal to its facility once it had property to a third party (other The taxpayer is a Wisconsin
been loaded onto the railroad cars.than the vendor of said personalcorporation engaged in the
property), and which are not business of highway construc-
All coal was transported by rail reflected in the actual price paid totion. The taxpayer manufactured
under separate arrangementshe vendor of said personal prop-ready-mix concrete, some of
between the taxpayer and theerty, are not included in the Which it used for its own projects,
respective railroad companies. statutory definition of “sales price” most of which was sold to other
The taxpayer paid all of the cost of permitting the imposition of use parties. During the period under
transporting the coal after it was tax. The Court also noted that if review, the taxpayer purchased
loaded onto the rail cars. Thethe statutes regarding this issue aréement from various suppliers in
railroad companies billed the ambiguous, they are construed inWisconsin for use at either its

taxpayer directly for the rail favor of the taxpayer. road construction sites or its
freight charges, and the taxpayer concrete manufacturing plant.
paid the railroads directly for the The department has not appealed hese suppliers were retailers of
delivery.  The taxpayer paid this decision. O the cement. The suppliers added
Wisconsin sales and/or use tax on sales tax to the amount they

the coal but did not pay any sales charged for the cement. The
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supplier’s charge for the cementSALES TAXESAND The Commission concluded that
to the taxpayer did not include WITHHOLDING TAXES the taxpayer was a responsible
transportation costs for shipment_ - T - person under sec. 71.83(1)(b)2,
from the supplier to the taxpayer. &= Officer liability. Michad Wis. Stats. and sec. 77.60(9),

A Pharo vs. WISCONSIN e oioie and was personally
Department of Revenue (WISCON- e for the unpaid withholding

The carriers were hired by the sin Tax Appeals Commission
taxpayer and were completely December 11, 1997). The issue i’nand sales and use taxes. The

independer)t of the suppliers. his case is whether the taxpayellaXpayer had theuthority a}nd’
These carriers were not engage s a responsible person underthe duty to pay the corporation’s
in the sale of the cement but withholding and sales and use
. . . -secs. 71.83(1)(b)2 and 77.60(9), . )
merely in the business of hauling Wis. Stats taxes, and the taxpayenten
it for others. The taxpayer was ' tionally breached that duty.
billed directly by the carriers for
their transportation services, and
the taxpayer paid the carriers
directly. The carriers did not
charge sales tax for the transpor
tation.

The taxpayer converted his sole
proprietorship into a corporation,
Town & Country Communica-
tions (“the corporation”). The
‘taxpayer assumed the title o

The taxpayer had virtually total
control over the financial affairs
of the corporation. With the
fexception of his own testimony,
General Manager and effectivelythe taxpayer presented no evi-
dence showing that anyone else

controlled the corporation. He had authorit th
hired and assigned duties to all 1a ,au_ ority over the corpora-
tion’s financial decision-making,

employes and determined their. . i .
The taxpayer stored, used, Orcompensation. The taxpayer'nCIUd'ng which creditors were

c_onsumeq the cement in Wlscon-Oloened all mail. controlled the palt_j and When, at any time
sin and did not pay use tax on the during the periods under review.

: ; corporate  checkbooks, made
transportation charges mcurredbank deposits, and had signatur
in the shipping of the cement. '

authority on the corporation’s
checking accounts, including the
payroll account. He also did the
corporation’s bookkeeping,

The taxpayer did not pay sales
tax on the transportation charges.

%ith no one else controlling the
corporation’s  checkbook  or
opening the mail, the Commis-
sion concluded that the taxpayer
separately to common carriers bysometimes with the help of had cpnstructive knowledge and
the taxpayer for hauling cement others most likely actual knowledge that
purchased by the taxpayer from ' both sales and withholding taxes
the taxpayer’s suppliers are not g were unpaid and subsequently
included in or added to the delinquent. The taxpayer was
cement's “sales price,” as that shown to be the corporation’s
term is defined in sec. primary - if not its only - owner,
77.51(15)(a), Wis. Stats, and, its only manager, and the only
therefore, not subject to the use one who exercised financial and
tax under sec. 77.53(1), Wis management control during the
Stats. periods under review. His
ent for the first quarter of 1991, knowledge (.)f and (_:ontrol over
the corporation and its employes

ithout remitting the taxes due. h hout th o ;
The taxpayer also signed checks, ' oUdnout the periods was suc

to the department for payroll .that he wasiuty-bound tq See t.o
taxes at various times during theIt that the sale_s and withholding
period under review, as well as alaxes were paid as they became

payroll check to an employe in due.
January 1991.

The Circuit Court concluded that
transportation  charges  paid

The taxpayer signed and file
most of the corporation’s sales
tax returns with the department
during the period under review,
without remitting the taxes due
thereon. He signed and filed the
" corporation’s  withholding tax

deposit report with the depart-

The department has not appeale@c
this decision. O
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Intentional breach of duty is B. Whether the department Hoelzl paid himself “draws”
established by the taxpayer's properly imposed the negli- from the taxpayer monthly, or
failure to direct payment of taxes  gence penalty provided in more frequently, during the
while allowing other creditors to sec. 71.83(1)(a)3, Wis. Stats., period under review. The draws
be paid. The evidence shows that for the taxpayer’s failure to were recorded on the taxpayer’s
the corporation continued to do  withhold. books as “notes receivable -
business and meet its payroll officers,” although there were no
during the periods under review The taxpayer is a corporation signs of actual signed notes. No
(and beyond) while taxes wentwhich manufactures trash com-interest was charged by the
unpaid. Thisbreach of duty is pactors. Robert J. Hoelzl begantaxpayer nor did the notes have
attributable to the taxpayer the business in 1973 as a soleany due date. At the end of each
because he controlled and di-proprietor, and converted it to a fiscal year, Hoelzl reclassified the
rected corporate finances ascorporation in 1989. Hoelzl notes receivable as “management
owner and general manager. owned all of the taxpayer’s stock fees.”

and was employed as its presi-
The taxpayer has appealed thisdent and chief operating officer, The Commission concluded that:
decision to the Circuit Court.0  devoting 100% of his time to

these duties. Hoelzl did not offer A. The payments made by the

WITHHOLDING TAXES his management services to any taxpayer to Hoelzl are wages
E-— Employers required to other company. subject to  withholding.
withhold. Robar Interna- Hoelzl was an employe of the

tional. Inc. vs. Wsconsin De- Hoelzl signed the taxpayer’s taxpayer.

partment of Revenue (Wisconsin Corporate franchise or income tax
Tax Appeals Commission, Octo- returns for the fiscal years 1989B. The department properly

ber 30, 1997). The issues in thisthrough 1992, which is the period  imposed the negligence pen-

case are: under review. The returns were  alty. Hoelzl clearly was not
prepared by an accountant and an independent contractor,
A. Whether the payments madeshowed deductions for “man- and it was neglect for the tax-

by the taxpayer to its presi- agement fees” which were paid to  payer to treat him as such.
dent and sole shareholder aréi0€lzl. The taxpayer withheld
wages subject to withholding M© taxes on thgse _manggemenﬂ'he taxp_ayer has not appealed
under sec. 71.64, Wis. Stats. fees, although it did withhold this decision. O
taxes on wages paid to its other
employes.
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@ Tax Releases

“Tax releases” are designed to INDIVIDUAL INCOME
provide answers to the specific TAXES

tax questions covered, based on
the facts indicated. In situations
where the facts vary from those
given herein, the answers may
not apply. Unless otherwise
indicated, tax releases apply for
all periods open to adjustment.
All references to section numbers
are to the Wisconsin Statutes
unless otherwise noted.

Trustee’s  Administrative

Fees

Statutes: Sections 71.05(6)(a)l
and (b)1 and 71.07(5), Wis. Stats.
(1995-96)

Background:

Federal tax treatment: An
individual may claim an itemized
deduction on federal Schedule A
for amounts paid for trustee’s
administrative fees to the extent

The following tax releases are
included:

Individual Income Taxes \
or collect taxable income or to

manage property. No deduction
is allowed for any expense
allocable to the earning of tax-
exempt interest.

1. Trustee’s Administrative Fees
(p- 22)

Sales and Use Taxes

the fees are incurred to produceJ

Is subject to the 2% of federal
adjusted gross income limitation.

Wisconsin tax treatment: Section
71.05(6)(a)1, Wis. Stats. (1995-
96), provides that the amount of
interest income, less related
expenses, which is not included
in federal adjusted gross income
is added to federal adjusted gross
income when computing Wiscon-
sin adjusted gross income.

Section 71.05(6)(b)1, Wis. Stats.
(1995-96), provides that, to the
extent included in federal ad-
usted gross income, the amount
of interest or dividend income

which is by federal law exempt

from taxation by Wisconsin is

subtracted from federal adjusted
gross income when computing
Wisconsin adjusted gross income.

2. Cranes Rented to Repair If it cannot be determined what : ,
Manufacturing Machinery (p. part of the trustee’s administra- Slzcgg)ge 71.07(5?(,11 W'S}- St?rfs'
23) tive fees is for tax-exempt (1995-96), provides for the

interest and what part is for Wisconsin |tgm|zed deductlpn

3. Effect of Motor Vehicle Fuel taxable income, the fees must becredlt. Certain amounts which

allocated using reasonable pro-
portions based on facts and
circumstances. Further informa-
tion on allocating trustee’s
administrative fees is available in

Tax Refund on Computation
of Gross Receipts and Sales
price (p. 24)

Transportation Charges (p.

26) federal Publication 550]|nvest-
ment Income and Expenses,
Rental Vehicle Fee which is available from the
Internal Revenue Service.
5. Rental Vehicle Fee — Effect
on Gross Receipts and Sales The itemized deduction for

amounts paid for trustee’s ad-
ministrative fees is combined

Price (p. 29)

with certain other miscellaneous

itemized deductions, and the total

are allowable as federal itemized
deductions on federal Schedule A
are used in the computation of
the Wisconsin itemized deduction
credit.

Section 71.07(5)(a), Wis. Stats.
(1995-96), lists the various
federal itemized deductions
which may not be used in the
computation of the Wisconsin
itemized deduction credit. The
federal miscellaneous itemized
deduction for trustee’s adminis-
trative fees is not included in this
listing. Therefore, the amount of
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trustee’s administrative  fees computing Wisconsin adjusted government interest, are not
which is allowable as a federal gross income? adjusted when computing the
miscellaneous itemized deduction Wisconsin itemized deduction
(subject to the 2% of federal Answer 1. $23,457. Under sec. credit. The amount of miscella-
adjusted gross income limitation) 71.05(6)(a)1, Wis. Stats. (1995- neous itemized deductions which
is used in the computation of the 96), the addition for municipal is allowable for federal tax
Wisconsin itemized deduction bond interest is reduced by purposes is used when computing
credit. related expenses. Therefore, thehe Wisconsin itemized deduction
$26,000 of municipal bond credit. O
Facts: An individual has the interestis reduced by the trustee’s
following income from a trust for administrative fees of $2,543 SALESAND USE TAXES

1997: which are related to such interestygier The following tax releases
income  ($26,000 - $2,543 = jpterpret the Wisconsin sales and

Interest from U.S. $23,457). use tax law as it applies to the 5%
government bonds $20,000 _ state sales and use tax. The 0.5%
Interest from Question 2 The U.S. govern- county and 0.1% stadium sales
municipal bonds $26,000 ment bond interest is not taxablejnq yse taxes may also apply.

by Wisconsin. What amount iS ror jnformation on sales or
Trustee’s administrative fees of subtracted from federal adjustedpumh%eS that are subject to the
$4,500 were paid during 1997. gross income for U.S. govern- county or stadium sales and use
The fees were paid to produce orment interest when computing tax, refer to Wisconsin Publica-
collect taxable income. It is Wisconsin adjusted gross in-gn 201, Wisconsin Sales and

determined that $1,957 of the come? Use Tax Information.
fees is allocable to the U.S.

government interest, and $2,543Answer 2: $20,000. The entire 2 Cranes Rented to
is allocable to the municipal amount of U.S. government

. . Repair Manufacturing
bond interest. The U.S. govern-interest may be subtracted. Machinery

ment bond interest is reported onSection 71.05(6)(b)1, Wis. Stats.
the individual's 1997 federal (1995-96), does not require Satutes; Section 77.54(6)(a),
income tax return, and a miscel- individuals to reduce the subtrac- wjs. Stats. (1995-96)
laneous itemized deduction istion amount for U.S. government
claimed on Schedule A for the interest by related expenses. Wis. Adm. Code: Sections Tax
trustee’s administrative fees of 11.39(2)(b) (October 1997 Reg-
$1,957 related to the U.S. gov- Question 3. Are the federal ister) and Tax 11.40(3)(a) (April
ernment bond interest. miscellaneous itemized deduc- 1994 Register)

tions, which include trustee’s
The municipal bond interest is administrative fees related to Background: Section
exempt from federal tax, and U.S. government interest, ad-77.54(6)(a), Wis. Stats. (1995-
therefore, no deduction is al- justed (reduced) when computing96), provides an exemption from
lowed on federal Schedule A for the Wisconsin itemized deduction \Wisconsin sales and use tax for
the trustee’s administrative feescredit? “Machines and specific process-

related to such interest. ing equipment and repair parts or

_ N Answer 3. No. Although U.S. replacements thereof, exclusively
Question 1: The municipal bond government interest is not taxableand directly used by a manufac-

interest is taxable by Wisconsin. by Wisconsin, the federal mis- tyrer in manufacturing tangible
What amount is added to federalcellaneous itemized deductions,personal property and safety
adjusted gross income for mu-which include trustee’s adminis- gttachments for those machines
nicipal bond interest when trative fees related to the U.S.and equipment.”
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Section Tax 11.39(2)(b), Wis. Effect of Motor Vehicle
Adm. Code (October 1997 3 Fuel Tax Refund on
Register), provides that “Manu- Computation of Gross Receipts
facturing does not include and SalesPrice

storage, delivery to or from the Note: This tax release applies

pla.n.t,. repairing or maintaining only to refunds of motor vehicle
faC|I|t|es”or research and devel'fuel tax where the refund check is
opment. dated on or after December 1,

1997. For refunds dated prior to
" December 1, 1997, the tax releas
titled “Effect of Motor Fuel Tax
Refund on Computation of Gross
Receipts and Sales Price,” which
appeared isconsin Tax Bulle-
tin 85 (January 1994), applies.

Section Tax 11.40(3)(a), Wis
Adm. Code (April 1994 Regis-
ter), which  provides an
exemption for certain tools used
in manufacturing, also provides
in part that “...if the items are
also used for machine repair or
general maintenance, they awa

exempt.” (Emphasis added.) Satutes. Sections 77.51(4)(a)4

and (15)(a)4, Wis. Stats.

(1995-96), as amended by 1997
Wisconsin Act 27, and 77.54(11),

Company A is in the business Wis. Stats. (1995-96)

of renting cranes.

Facts:

Background: Section 77.54(11),

Wis. Stats. (1995-96), provides
an exemption from Wisconsin
Manufacturers use the cranessales or use tax for gross receipt
for: from sales of and the storage,
use, or other consumption in
Wisconsin of motor vehicle fuel,

general aviation fuel, or alternate
fuel subject to taxation under ch.
78, Wis. Stats. However, if the
motor vehicle fuel tax or alternate

Company A rents cranes to
manufacturers.

a) loading or unloading

manufacturing machines,

b) repairing manufacturing

machines, or

S

use). Similarly, if a person
purchases motor vehicle fuel
subject to motor vehicle fuel tax
and later is issued a refund of the
motor vehicle fuel taxes, the
purchase is subject to Wisconsin
use tax, unless some other sales
and use tax exemption applies
(e.g., farming).

el'he following Facts and Ques-

tions address the question of what
amount is subject to Wisconsin
sales or use tax based on the
definitions of gross receipts and
sales price under sec.
77.51(4)(a)4 and (15)(a)4, Wis.
Stats. (1995-96), as amended by
1997 Wisconsin Act 27.

Facts and Question 1. Com-

pany A sells motor vehicle fuel to
Company B. The amount of the
sale of the motor vehicle fuel
includes $2,000 of federal motor
vehicle fuel tax. Company A
charges Company B Wisconsin
sales tax on the total amount of
the sale of the motor vehicle fuel,
including the federal motor

vehicle fuel tax.

Company B, subsequent to the
sale of the motor vehicle fuel,
files a claim for refund with the
Internal Revenue Service (IRS)

c) settin manufacturin )
) mach?nes. g fuel tax is refunded under sec.
78.75, Wis. Stats., because the
Question: Is the rental of the buyer does not use the fuel in

operating a motor vehicle upon
the public highways, the exemp-
tion from Wisconsin sales or use
tax no longer applies.

crane by Company A to a manu-
facturer who uses the crane to
load, unload, repair, or set manu-
facturing machines subject to

Wisconsin sales and use tax? ) )
Therefore, if a retailer sells motor

Answer: Yes. Since the crane is Vehicle fuel that is not subject to
not directly used in manufactur- the Wisconsin motor vehicle fuel

ing tangible personal property, it tax, the_ retailer should charge
does not qualify for the exemp- Wisconsin sales tax on the sale o
tion in sec. 77.54(6)(a), Wis.

Stats. (1995-96). and use tax exemption applies

(e.g., fuel sold for residential

the
vehicle fuel tax that was refunded
fby the IRS to Company B?

the fuel, unless some other sales
Answer 1:

for the $2,000 of federal motor

vehicle fuel tax it paid to Com-

pany A. The claim for refund is
made using federal Form 843.

May Company B file a claim for
refund of the sales tax it paid on
$2,000 of federal motor

Yes. The $2,000
refund of federal motor vehicle
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fuel tax to Company B reduces
by $2,000 the gross receipts
subject to Wisconsin sales tax on
the sale of the motor vehicle fuel
by Company A to Company B.

The definition of gross receiptsin
sec. 77.51(4)(a)4, Wis. Stats.
(1995-96), as amended by 1997
Wisconsin Act 27, provides that
gross receipts subject to sales tax
do not include federal motor
vehicle fuel taxes that have been
refunded.

Facts and Question 2. Assume
the same facts as in Facts and
Question 1, except that Company
B claims a credit on its federal
corporate income tax return using
federal Form 4136 for the $2,000
of federal motor vehicle fuel tax
it paid to Company A on the
purchase of motor vehicle fuel.

May Company B file a claim for
refund of the sales tax it paid on
the $2,000 of federal motor
vehicle fuel tax allowed as a
credit to Company B?

Answer 2. Yes. The same
answer as given to Facts and
Question 1 applies.

Facts and Question 3: Com-
pany C sells motor vehicle fuel to
Company D. The amount of the
sale of the motor vehicle fuel
includes the federa and Wiscon-
sin motor vehicle fuel taxes of
$2,000. Company C does not
charge Company D Wisconsin
sales tax on the sale of the motor
vehicle fuel. Company D reports
Wisconsin use tax on its Wis
consin sales and use tax return
for the purchase of the motor

vehicle fuel. Company D in-
cludes the $2,000 of federa and
Wisconsin motor vehicle fuel
taxes in the amount on which use
tax is computed.

Company D, subsequent to
reporting Wisconsin use tax on
the motor vehicle fuel purchased,
files claims for refund with the
IRS and the Wisconsin Depart-
ment of Revenue for the $2,000
of federal and Wisconsin motor
vehicle fuel taxes it paid to
Company C.

May Company D file a claim for
refund of the use tax it paid to the
department on the $2,000 of
federal and Wisconsin motor
vehicle fuel taxes refunded by the
IRS and the Wisconsin Depart-
ment of Revenue to Company D?

Answer 3. Yes. The $2,000
refund of federal and Wisconsin
motor vehicle fuel taxes to
Company D reduces by $2,000
the sales price subject to Wiscon-
sn use tax on the sde by
Company C of the motor vehicle
fuel which is stored, used, or con-
sumed in Wisconsin by Company
D.

The definition of sales price in
sec. 77.51(15)(a)4, Wis. Stats.
(1995-96), as amended by 1997
Wisconsin Act 27, alows the
purchaser to reduce the sales
price subject to use tax by re-
funds from the IRS and the
Wisconsin Department of Reve-
nue of the motor vehicle fuel
taxes paid on the sale.

Facts and Question 4. Assume
the same facts as in Facts and

Question 3, except that Company
D claims a credit on its federal
corporate income tax return using
federal Form 4136 for the federal
motor vehicle fud tax it paid to
Company C on the purchase of
motor vehicle fuel.

May Company D file a claim for
refund of the use tax it paid to the
department on the federal motor
vehicle fuel tax alowed as a
credit by the IRS on Company
D’s federal corporate income tax
return and the Wisconsin motor
vehicle fuel tax refunded by the
Wisconsin Department of Reve-
nue?

Answer 4: Yes. The same
answer as given to Facts and
Question 3 applies.

Facts and Question 5: Com-
pany E sells motor vehicle fuel to
Company F for $6,000. The
$6,000 selling price includes
$2,000 of federal and Wisconsin
motor vehicle fuel taxes. Com-
pany E does not charge Company
F Wisconsin sales tax on the sale
of the motor vehicle fuel.

After buying the motor vehicle

fuel, Company F files claims for

refund with the IRS and the

Wisconsin Department of Reve-
nue for the $2,000 of federal and
Wisconsin motor vehicle fuel

taxes it paid on the motor vehicle
fuel purchased from Company E.
Company F does not report
Wisconsin use tax on its Wiscon-
sin sales and use tax return for
the purchase of the motor vehicle
fuel.
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Company F is audited by the
department. It is determined that
Company F should have reported
Wisconsin use tax on its purchase
of motor vehicle fuel from Com-
pany E.

What is the sales price used in
determining the amount of use
tax due?

Answer 5. The sales price
subject to use tax is $4,000
(%$6,000 selling price less $2,000
of federal and Wisconsin motor
vehicle fuel taxes refunded by the
IRS and the Wisconsin Depart-
ment of Revenue).

The definition of sales price in
sec. 77.51(15)(a)4, Wis. Stats.
(1995-96), as amended by 1997
Wisconsin Act 27, provides a
reduction in the computation of
sales price for refunds of motor
vehicle fuel taxes.

Caution: For refunds of motor
vehicle fuel tax where the refund
check is dated prior to December
1, 1997, refunds of motor vehicle
fuel taxes by the IRS and the
Wisconsin Department of Reve-
nue to the purchaser do not
reduce gross receipts or sales
price subject to sales or use tax
from the sale of or the storage,
use, or consumption of the motor
vehicle fuel.

Note: Information regarding
filing claims for refund of Wis-
consin sades or use tax is
available in Wisconsin Publica-
tion 216, Filing Claims for
Refund of Salesor UseTax. O

Transportation
4 Charges
Satutes: Sections 77.51(4)(a)3,
(14r), and (15@3 and
77.52(2)(a), Wis. Stats. (1995-96)

Wis. Adm. Code Section Tax
11.94 (June 1991 Register)

Background:

Law

Section 77.51(4)(a)3 and
(15)(83, Wis. Stats. (1995-96),
provides that gross receipts and
sales price, for purposes of
Imposing Wisconsin sales or use
tax, include the total amount of
the sale, vaued in money,
whether received in money or
otherwise, without any deduction
for the cost of transportation of
the property prior to its sale to the
purchaser.

Section 77.51(14r), Wis. Stats.
(1995-96), provides that a sale or
purchase involving the transfer of
ownership of property shall be
deemed to have been completed
at the time and place when and
where possession is transferred

sales or use tax. Transportation
services are not services specifi-
cally subject to tax under sec.
77.52(2)(a), Wis. Stats. (1995-
96).

Court Decisions

In the cases ofRhinelander
Paper Company, Inc. vs. W scon-
sin Department of Revenue (97
CV 1051, December 18, 1997)
andTrierweiler Construction and
Supply Co., Inc. vs. Wisconsin
Department of Revenue (97 CV
1444, December 12, 1997), the
Circuit Court held that transpor-
tation costs separately incurred
by the buyer from a carrier
independent of the retailer of the
taxable property are not part of
the sales price of tangible per-
sonal property subject to
Wisconsin sales or use tax.

The Department of Revenue did
not appeal these decisions. The
guestions and answers below
reflect these Circuit Court deci-

sions.

Question 1. When are transpor-
tation charges subject to
Wisconsin sales or use tax, and

by the seller or the seller’s agentwho is responsible for paying the

to the purchaser or the pur-
chaser’s agent. A common

carrier or the U. S. Postal Service

tax to the Department of Reve-
nue?

shall be deemed the agent of theAnswer 1:

seller, regardless of any f.o.b.
point and regardless of the
method by which freight or
postage is paid.

Section 77.52(2)(a), Wis. Stats.
(1995-96), provides that various
services are subject to Wisconsin

A. Seller Contracts With Car-
rier and Buyer Pays Seller
for Transportation of Tax-
able Tangible Personal
Property Delivery by
Common Carrier, Contract
Carrier, U.S. Postal Service,
or Seller’s Vehicle
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Example: Seller A hires a
common carrier to ship its
taxable product to Buyer B.
The common carrier charges
Seller A $40 for transporta-
tion. Seller A charges Buyer
B $1,000 for the product, plus
$50 for transportation.

1. Carrier

The common carrier is not
subject to Wisconsin sales or
use tax on its $40 charge to
the Seller A for transportation
because it is providing a
service that is not subject to
Wisconsin sales or use tax
under sec. 77.52(2)(a), Wis.
Stats. (1995-96).

Note: In this example, the
carrier is not subject to Wis-
consin sales or use tax on its
sde of the transportation
service, regardless of whether
the carrier is a common car-
rier, a contract carrier, or the
U.S. Postal Service.

2. Sdler

Seller As total charge of

$1,050 to Buyer B (including B.

the $50 transportation charge)
IS subject to Wisconsin sales
or use tax. The sale of the
taxable product occurs when
Buyer B takes possession of
the product from the common

carrier. Since the transporta-
tion occurs before the sale of
the property by Seller A to

Buyer B, the $50 transporta-
tion charge is included in

gross receipts subject to sales
tax.

Note: In this example, Seller
As gross receipts subject to
Wisconsin sales or use tax in-
clude the $50 charge for
transportation, regardless of
whether delivery is made by a
common carrier, a contract
carrier, the U.S. Postal Serv-
ice, or the seller's own
vehicle.

3. Buyer

If Seller A does not charge

Buyer B Wisconsin sales or

use tax on the sale of the tax-
able product, Buyer B is

subject to Wisconsin sales or
use tax on Seller As total

charge of $1,050 (including

the $50 transportation

charge). The sale of the tax-
able product occurs when
Buyer B takes possession of
the product from the common
carrier. Since the transporta-
tion occurs before the sale of
the property by Seller A to

Buyer B, the $50 transporta-
tion charge is included in the
sales price subject to sales or
use tax.

Buyer Contracts With Car-
rier and Buyer Pays Carrier
for Transportation of Tax-
able Tangible Personal
Property — Delivery by
Common Carrier, Contract
Carrier, or U.S. Postal Serv-
ice

Example: Seller A charges
Buyer B $1,000 for a taxable
product. Buyer B hires a
common carrier to pick up the
product from Seller A and
ship it to BuyerB. The

common carrier  charges
Buyer B $40 for the trans-
portation.

1. Carrier

The common carrier is not
subject to Wisconsin sales or
use tax on its $40 charge to
Buyer B for transportation
because it is providing a
service that is not subject to
Wisconsin sales or use tax
under sec. 77.52(2)(a), Wis.
Stats. (1995-96).

Note: In this example, the
carrier is not subject to Wis-
consin sales or use tax on its
sde of the transportation
service, regardless of whether
the carrier is a common car-
rier, a contract carrier, or the
U.S. Postal Service.

2. Sdler

Seller A is subject to Wiscon-
sin sdes or use tax on its
$1,000 charge to Buyer B.
Seller A does not include the
$40 charge for transportation
in gross receipts subject to
Wisconsin sales or use tax
because Seller A does not
have any gross receipts from
transportation.

Note: In this example, Seller
As gross receipts subject to
Wisconsin sales or use tax do
not include the $40 charge for
transportation, regardless of
whether delivery is made by a
common carrier, a contract
carrier, or the U.S. Postal
Service.
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3. Buyer

The buyer is not subject to
Wisconsin sales or use tax on
the $40 transportation charge
as aresult of the Rhinelander
Paper and Trierweiler Con-
struction cases, because the
transportation  costs  were
separately incurred by Buyer
B independent of Seller A.

Seller Contracts With Car-

rier but Buyer Pays Carrier

for Transportation of Tax-

able Tangible Personal

Property — Delivery by
Common Carrier, Contract
Carrier, or U.S. Postal Serv-
ice

Example: Seller A hires a
contract carrier to ship its
taxable product to Buyer B.
Seller A charges Buyer B
$1,000 for the product, plus
$50 for transportation. It is
agreed between Seller A and
Buyer B that Buyer B will
pay the contract carrier di-
rectly for transportation.
Buyer B will then deduct the
amount paid to the carrier
(even if less or more than
$50) from the $1,050 charge
by Seller A. Buyer B pays
the contract carrier $40 and
deducts the $40 it paid to the
contract carrier from the
$1,050 amount it owes Seller
A. Buyer B remits $1,010 to
Seller A.

1. Carrier
The contract carrier is not

subject to Wisconsin sales or
use tax on its $40 transporta-

tion charge to Seller A, which
was paid by Buyer B, because
itisproviding aservicethat is
not subject to Wisconsin sales

or use tax under sec.
7752(2)(a), Wis. Stats.
(1995-96).

Note: In this example, the
carrier is not subject to Wis-
consin sales or use tax on the
sde of the transportation
service, regardless of whether
the carrier is a common car-
rier, a contract carrier, or the
U.S. Postal Service.

2. Sdler

Seller A is subject to sales or
use tax on $1,050 charged to
Buyer B. The sale of the
product occurs when Buyer B
takes possession of the tax-
able product from the
contract carrier. Because the
transportation occurs prior to
the sale of the product, the
$50 charge for transportation
may not be deducted by
Seller A from gross receipts
subject to Wisconsin sales or
use tax.

Section Tax 11.94(2)(d), Wis.
Adm. Code (June 1991 Reg-
ister), provides that when
taxable tangible personal
property is sold for a “deliv-
ered price,” tax applies to the
charge for transporting the
property to the purchaser,
even though the purchaser
may directly pay the trans-
portation charges. Property is

for transporting the property
directly to the purchaser, and
under circumstances such that
if there is an increase or de-
crease in the cost of the
transportation, it is borne by
the seller.

Note: Seller As gross re-
ceipts subject to Wisconsin
sales or use tax include the
$50 charge for transportation,
regardless of whether deliv-
ery is made by a common
carrier, a contract carrier, or
the U.S. Postal Service.

3. Buyer

If Seller A does not charge
Wisconsin sales or use tax on
the sale of the taxable tangi-
ble personal property, Buyer
B is subject to Wisconsin

sales or use tax on Seller As
total charge of $1,050 to

Buyer B. Because the trans-
portation occurs before the
sale of the property by Seller
A to Buyer B, the charge for

transportation may not be de-
ducted in arriving at the sales
price subject to Wisconsin

sales or use tax.

The Rhinelander Paper Com-
pany and Trierweiler
Construction decisions do not
apply because (a) Seller A
charged Buyer B for the
transportation and (b) the
transportation was not in-
curred separately by Buyer B
independent of Seller A.

sold for a “delivered price” Question 2: If a seller charges a
when the price agreed uponpurchaser for transportation and

includes all costs or charges

the transportation is for both
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taxable and nontaxable tangible
persona property, is the entire
charge by the sdller for transpor-
tation subject to Wisconsin sales
or usetax?

Answer 2: No. Only that part of
the transportation charge that
relates to the sale or purchase of
taxable tangible persona prop-
erty is subject to Wisconsin sales
or use tax. A reasonable aloca-
tion of the total transportation
charge is required to determine
the taxable and nontaxable
transportation charges.

Example:  Company J sdls
office supplies to Company K.
Company K will use 20% of the
office supplies at its headquarters
in Wisconsin. The remaining
80% of office supplies will be
resold by Company K. Company
K issues a resale certificate to
Company J, indicating that 80%
of the office supplies are exempt
from Wisconsin sales or use tax
because they are for resale.

Company J hires a common
carrier to transport the office
supplies and other tangible
personal property to Company K.

Company J bills Company K
$1,000 for the office supplies,
plus $100 for transportation.

Of the $1,100 that Company J
charges to Company K, $200 of
the office supplies plus $20 of
transportation charges are subject
to Wisconsin sales or use tax.
The $800 of office supplies that

will be resold and $80 of the
transportation charges are exempt
from Wisconsin sales or use tax.
The allocation of the $100 trans-
portation charge is computed as
follows:

$200 (charge for taxable office
supplies) + $1,000 (total charge
for office supplies) = 20%.

20% x $100 total transportation
charge = $20 taxable transporta-
tion charge. O

RENTAL VEHICLE FEE

Rental Vehicle Fee —
Effect on Gross Receipts
and SalesPrice

Satutes: Section 77.51(4)(a)4
and (15)(a)4, Wis. Stats. (1995-
96), and sec. 77.995, Wis. Stats.,
as created by 1997 Wisconsin Act
27

Wis. Adm. Code: Section Tax
11.26(3)(b) (December 1992
Register)

Background: Effective April 1,
1998, a 3% dtate rental vehicle
fee is imposed on the rental of
certain vehicles for periods of
less than 30 days by establish-
ments primarily engaged in the
short-term rental of vehicles
without drivers. The lessor is
required to collect the tax from
the person to whom the vehicleis
rented. For more information
about the rental vehicle fee, refer
to Wisconsin Tax Bulletin 104
(November 1997), page 35.

Question: Is the 3% rental
vehicle fee (imposed under sec.
77.995, Wis. Stats., as created by
1997 Wisconsin Act 27) included
in gross receipts and sales price
for purposes of imposing Wis-
consin sales or use tax on the
rental of avehicle?

Answer: No. Although termed a
“fee” in the statutory language,
the rental vehicle fee is consid-
ered a “tax.” Under sec.
77.51(4)(@)4 and (15)(a)4, Wis.
Stats. (1995-96), gross receipts
and sales price do not include any
tax imposed by Wisconsin upon
or with respect to retail sales,
whether imposed upon the re-
tailer or the consumer, if the state
tax is measured by a stated
percentage of sales price or gross
receipts.

Example: Company B, located
in Madison, rents to Customer A
an automobile for one week. The
rental is $200 plus taxes and fees.
The total charge to Customer A is
computed as follows:

Rental charge $ 200
Sales tax

(5.5% x $200) 11
Rental vehicle fee

(3% x $200) 6
Total charge to

customer $ 217

O
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Qf Private Letter Rulings

“Private letter rulings” are 3% \W9807002, November 24, 1997  formed pursuant to 12 USC § 35.

written statements issued to a This conversion is accomplished
taxpayer by the department, thatType Tax: Corporation Fran- by authorization of the Office of
interpret  Wisconsin tax laws chise and Income the Comptroller of Currency
based on the taxpayer’s specific pursuant to § 35, followed by
set of facts. Any taxpayer may|ssue; Reorganizations execution and filing of articles of
rely upon the ruling to the extent association under 12 USC § 21
the facts are the same as those inggtytes: Sections 71.02(1), and of an organization certificate
the ruling. 71.20(1), and 71.22(1), Wis. under 12 USC §§ 22 and 23. The
The ruling number is interpreted Stats. (1995-96), as amended by'€W association would not be a
as follows: The “W’ is for 1997 Wisconsin Act 27 depository institution and thus

“Wisconsin”; the first four digits would not have FDIC-insured

are the year and week the ruling This letter is in response to your deposits.  Assuming the new
becomes available for publica- request for a private letter ruling association would be classified as
tion (80 days after it is issued to as to the Wisconsin franchise or@ division of its sole owner, the
the taxpayer); the last three digits income tax consequences oftransaction for tax —purposes
are the number in the series of converting DEF Company (DEF) Would be classified as a liquida-
rulings issued that year. The dateinto a new limited purpose tion of the existing corporation
is the date the ruling was issued. national banking association with which would be tax free under
trust powers, but without deposit- Section 332 of the Internal Reve-
taking powers, which would be nue Code.
formed pursuant to 12 United

Certain information that could
identify the taxpayer has been
deleted. Additional information

. : . . . States Code (“USC") § 35. XYZW would be eliminated by
is available in Wisconsin Publi- merger into XYZ. This merger is
cation 111, "How to Get a . .. likely to take place prior to the

Private Letter Ruling From the _ . ~conversion of DEF, but since it is
Wisconsin Department of Reve-DEF is now a Wisconsin- independent of the conversion the

nue.” chartered state bank, organizedmerger may occur afterward.

The following private letter under subchapter_ll of chapter Tpis merger will qualify as a

rulings are included: 221 of the Wisconsin Statutes.  gection 332 liquidation under the
Code.

Corporation Franchise and Currently ~ XYZ  Corporation

(XYZ) owns all the outstanding geparate from the conversion,
Income.Tax_es stock of XYZ Corporation of st pusiness in certain banks
Reorganizations Wisconsin (XYZW), which, at gwned by XYZ may be trans-
W9807002 (p. 30) the time of the proposed transac-erred from the banks to DEE.
Salesand Use Taxes tion, will own all the outstanding gy ch transfer will be for the
Computer software — programs ~ Stock of DEF. purpose of consolidating all trust
(canned vs. custom) _ activities.
W9810003 (p. 31) DEF would be converted into a

new limited purpose _national Since DEF will be conducting
banking association with trust st operations in several states,
powers, but without deposit- it js preferable to be a national

Exemptions — telecommunication
services purchased for resale
W9801001 (p. 33)

taking powers, which would be
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banking association because Ruling by 1997 Wisconsin Act 27.

these entities are authorized by Therefore, if DEF is disregarded

the Comptroller of the Currency .. : ... as a separate entity for federal
. tional banking association . N

to operate an interstate trust ursuant to 12 USC § 35. doescOmMe tax purposes, it will be

business. In addition, the pro- b ’ disregarded as a separate entity

posed conversion would improve not have deposits insured underfor Wisconsin franchise and
DEF's ability to predict and

the Federal Deposit Insurance. ,
. ._income tax purposes. Instead, it
. R Act, and has a single owner, it
comply with fiduciary regula-
tions, because there is a far large

) . . will be treated as a division of its
will be treated for Wisconsin _.
I ) . single owner.
franchise and income tax pur-
body of case law and regulatory
authority governing national

poses as a division of its single . , ,
) : Since the Wisconsin Department
. owner, provided it would be . ) .
banks with trust powers, than L of Revenue will not issue private
- . ) treated as a division under Treas- . . N
similar Wisconsin-chartered . letter rulings involving interpre-
ury Regulation § 301.7701- ..
banks. DEF does not now takez(c)(z)(i) tations of the Internal Revenue
deposits from the general public ' Code and Treasury Regulations,
and its only deposits are from the department will not rule that
related entities, which it would Treasury Regulation § 301.7701-
discontinue. For Wisconsin franchise and 2(c)(2)(i) applies, nor will the
income tax purposes, the termdepartment rule that Treasury
The elimination of XYZW is to “corporation” includes “corpora- Regulation § 301.7701-2(c)(2)(ii)
simplify the structure of the “X” tions, publicly traded does not apply in this situatidd.
affiliated group. XYZW holds partnerships treated as corpora-
most of the Wisconsin and Illi- tions in section 7704 of the 3¥ W9810003, December 17, 1997
nois institutions owned by XYZ internal revenue code, limited
and was used principally as anliability companies treated as TypeTax: Sales and Use
acquisition vehicle. Mid-tier corporations under the internal
holding companies such asrevenue code, joint stock compa-Issue:  Computer software —
XYZW are no longer viewed as nies, associations, common lawprograms (canned vs. custom)
necessary, and it is anticipatedtrusts and all other entities treated
that most of “X’s” banks (not as corporations under sectionSatutes. Sections 77.51(20) and
including DEF) will eventually 7701 of the Internal Revenue 77.52(1), Wis. Stats. (1995-96)
be combined into one bank for Code ...” Section 71.22(1), Wis.

If DEF is reorganized as a na-

Analysis

administrative efficiency. Stats., as amended by 1997Wis. Adm. Code: Section Tax
Wisconsin Act 27, effective for 11.71 (April 1993 Register)
Request taxable years beginning on or

You have requested that the &fter January 1, 1997. Thank you for your request for a
Department rule that, if DEF is , . ity that i private letter ruling and the
. . . single-owner entity that IS additional information that was
e sasomat w13 G isregatde a3  separale entiprouded by elephone, regardng
35 does not have deposits in_under section 7701 of the Internalthe Wisconsin sales tax treatment
sured under the Federe?l Deposit oV eNnue Code is disregarded as af computer software sold by
p separate entity for Wisconsin ABC Company (ABC).
Insurance Act, and has a single . .
. . franchise and income tax pur-
owner, it will be treated for

Wisconsin franchise and income PCSES: and its owner is subject toFacts

tax purposes as a division of itsthe tax on or measured by the g develops and markets

i entity’s income. Sec- :
single owner. : software products for both main-
tions 71.02(1), 71.20(1), andcgame and client service

71.22(1), Wis. Stats., as amendedyironments. The products are
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functionally rich, focused on user
needs, and require minimal user
training. The software can be
used immediately with little or no
modification of customer devel-
opment practices and standards
and can be quickly integrated into

day-to-day operations.

Other facts are as follows:

The exact programs or mod-
ules licensed exist at the time
that the customer places the e
order. Prior to licensing ABC
software, the customer has
the option to evaluate the
product without charge for up

to 45 days.

An anaysis is performed of
the customer’s hardware and
software to determine the
make, model, operating sys-
tem, and all other software
running within the computer.
Based on this information,
ABC creates a tape which
allows the software to operate
on the customer’s computer
system. The uniqueness is
due to the combination of
pre-existing modules selected,
by the customer and the addi-
tion of identifications and
passwords specific to that
customer.

In addition to the software, Request 2.

the customer is sent installa-
tion and security parameters.
In the event that the customer
desires use of the software at

You ask whether the license of
software described above is
subject to Wisconsin sales or use

to the customer for the main- subject to Wisconsin sales or use

frame product. tax.
The software is loaded, _
installed, and tested by the Analysis

customer. User manuals areSection 77.52(1), Wis. Stats.
provided depending on the (1995-96), imposes a Wisconsin
type of software. Training is sales tax on sales of tangible
provided depending on the personal property and taxable
software. services at retail in Wisconsin.

An assumption is made that _ )
the cost of the software is “Tangible personal property” for

more than $10,000. purposes of imposing Wisconsin
) sales tax is defined in sec.
Maintenance and

t id o:mf ro‘{ﬁ' 77.51(20), Wis. Stats. (1995-96),
ments are provided 1o €., incjude computer programs,

software without charge for except custom computer pro-
12 months from the initial li- grams

cense date. Thereafter, the

customer can cpntinue main- Section Tax 11.71(1)(e), Wis.
tenance b_y paying an annuaIAdm_ Code (April 1993 i?egis-
fee. Maintenance includes ter), defines “custom programs”
updates to the software a5t0 mean utility and application
well as technical support by software which accommodate the
telephone. special processing needs of the
No modifications are made to customer. The determination of
the existing program modules whether a program is a custom
in order that they be useable program shall be based upon the
by the customer. No fixes facts and circumstances, includ-
(i.e., short-term programming ing the following:
solutions to potential prob-
lems) are provided by ABC. 1. The extent to which the
vendor or independent con-
sultant engages in significant
presale  consultation and
analysis of the user’s re-
guirements and system.

Whether the program s
loaded into the customer’s
computer by the vendor and
the extent to which the in-
stalled program must be

Sales tax is charged to the
customer and remitted to the
department on all software
licensed in Wisconsin.

a different location or on a tax. tested against the program’s
different system, the software Rulin specifications.

willcontinue operating in a J 3. The extent to which the use
new client server environ- The software described above is ¢ the software requires sub-
ment but not in a different tangible  personal  property. stantial  training of the

mainframe installation unless Therefore, the gross receipts from . stomer’s personnel  and

new passwords are providedthe license of such software are
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substantial written documen-
tation.

 There has been no showing % 9801001, October 14, 1997
that maintenance is necessary

4. The extent to which the for continued usefulness. TypeTax: Sales and Use
enhancement and mainte- « Training is provided only for _
nance support by the vendor certain software. Issue: Exemptions — telecom-
i i e . munication services purchased
;ilzged for continued use- No modifications are made to for resale P
} the existing modules to make
5. There is a rebuttable pre- the software useable by the

sumption that any program
with a cost of $10,000 or less

Satutes: Sections

customer. 77.51(14)(intro.), 77.52(13) and

¢ (14), and 77.53(1) and (2), Wis.

is not a custom program.
Stats. (1995-96)

6. Custom programs do not
include basic operational pro-

The decision by the Court o
Appeals in the case a&fdsconsin

Department of Revenue v. Inter-

Wis. Adm. Code: Section Tax

grams or prewritten  national  Business Machines .

orograms (CCH 202-983, June 23, 1988), iS11.66 (September 1997 Register)
7. If an existing program is lnotdcc;ntrolll_ng smce the sStipU- i jetter responds to your

selected for modification, ated facts in that case are nc’trequest for a private letter ruling.

identical to the facts above. In
IBM, the pre-existing modules
were extensively modified for an
individual customer.

there must be a significant
modification to the program
by the vendor so that it may
be used in the customer’s
specific hardware and soft-
ware environment.

Facts

As stated in your request, GHI
Corporation (GHI) is an Internet
Additionally, the issue inIBM service provider located in Wis-
was whether the software in consin. GHI charges its
guestion was tangible personalcustomers a monthly fee for
property or an intangible under Internet access. GHI sells indi-
vidual consumers the use of
telephone communications lines

Although the cost of the software
is more than $10,000 and main- .
tenance is available, the the case of Janeswlle_ Data
following facts lead to the deter- e InC. v. Wsconsin De-
mination that the software is not Partment of Revenue (CCH 201- used to access computers. In
custom: 498, June 30, 1978). The Su-accessing the Ir!ternet, GHI's
preme Court determined thatcustomers use their own comput-
coded “data” was an intangible. ers and modem to communicate
with other computers using
In IBM, it was determined that access to telephone lines pro-
coded “instructions” were also vided by GHI.
intangible. The Wisconsin
Legislature has since limited that GHI purchases bulk long distance
holding by defining computer access services in the form of an
programs, except custom pro-access circuit that allows a large
grams, as tangible personalquantity of individual users to
property. Therefore, the focus is communicate simultaneously
* ABC does not load the soft- now on whether the program- over this line. GHI purchases

» There is no significant presale
consultation by ABC. Analy-
sis by ABC consists merely
of receiving a description
from the customer of its
hardware and software and
selecting the existing modules
for that particular hardware
and software.

ware on the customers ming is custom, or not, as local telephone access services
hardware, nor do they test the described above. O using approximately “X” lines.
software on the customer’s GHI has more customers than the

hardware. lines purchased but, at any given

peak usage time, the amount of
lines are sufficient to handle
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customer demand.
are equipped with

Local lines
interstate

access to tie in with long distance
providers.

The lines to which access is
purchased may be used on occa

sion by GHI solely for testingthe 5

quality of the lines to ensure that
newly added lines are properly
connected to the computer mo-

dems necessary
access.

for Internet
In addition, GHI uses

three of the lines for its own
business and does not provide
customers with access to these
lines.

Request
You ask the following questions:

1

Ruling
1.

Is GHI's purchase of access
to local and long distance
telephone lines subject to
Wisconsin sales or use tax?

How should GHI and suppli-
ers account for lines that are
not exempt from Wisconsin
sales or use tax?

GHI's purchase of access to 1.
local and long distance tele-
phone lines, which are used
in providing Internet access
to customers, is not subject to
Wisconsin sales or use tax
because the access is for re
sale. GHI's occasional use of
the lines to inspect for quality
does not invalidate the resale
exemption.

GHI's use of access to local
and long distance telephone
lines (e.g., used to contact
suppliers and customers re-
garding billings, used for

. GHI

office fax machine, etc.) is

subject to Wisconsin sales or
use tax because the access
originates in Wisconsin, is

charged to a service address
in Wisconsin, and is not re-

sold.

should provide its

supplier with a properly com-

pleted resale certificate. If a
supplier provides both access
which is resold by GHI and

access which is consumed by
GHI in a taxable manner,

GHI should indicate to its

supplier which access is not
resold so that the supplier al-
locates its billing correctly

between charges subject to
and not subject to tax.

Note: If the seller fails to
charge tax on the sale of ac-
cess to local and long
distance lines that is not re-
sold, GHI is required to
report and remit to the de-
partment the Wisconsin sales
or use tax on its purchase of
such access.

Analysis

Section 77.51(14)(intro.),
Wis. Stats. (1995-96), defines
“sale,” for purposes of im-
posing Wisconsin sales or use
tax, to include the transfer of
the ownership of, title to, pos-
session of, or enjoyment of
tangible personal property or
services for use or consump-
tion but not for resale as
tangible personal property or
services.

Section Tax 11.66(4)(c), Wis.
Adm. Code (September 1997
Register), further provides
access services that resellers

purchase, repackage, and re-
sell to customers are not
subject to Wisconsin sales or
use tax.

GHI, in providing Internet
access, is transferring to cus-
tomers the enjoyment of
access to telephone lines that
allow connection of the cus-
tomer's computer to other
computers. Therefore, GHI is
reselling the access to tele-
phone lines it purchases.

2. Section 77.52(13), Wis. Stats.

(1995-96), provides that, in

order to prevent the evasion
of sales tax, it is presumed
that all receipts are subject to
tax until the contrary is es-

tablished.  The burden of

proving that a sale of services
IS not a taxable sale is upon
the person who makes the
sale unless that person takes
from the purchaser a certifi-

cate that the service is

purchased for resale.

Section 77.52(14), Wis. Stats
(1995-96), provides that the
seller must take a certificate
in good faith. A certificate

can be taken in good faith by
a seller if the seller does not
know or has no reason to
know that the purchaser will
not resell the service.

Section 77.53(1) and (2), Wis.
Stats. (1995-96), imposes a
Wisconsin use tax on the
storage, use, or consumption
of taxable services in Wis-
consin. A person’s liability

for the tax is not extinguished
until the tax has been paid to
the state. |



	Tax Bills Pending
	Amnesty Planned
	Recycling Rates Reduced
	Adult Entertainment Tax Delayed
	Premier Resort Tax Begins
	Information or Inquiries
	Three Charged With Tax Crimes
	Sales Tax Workshops
	Sales Tax Report Mailed
	Focus on Publications: Bakeries
	Summer Services Taxable
	Sale of Home May Affect Homestead Credit
	Don't Forget Use Tax
	Need a Speaker?
	Payments Replace AFDC
	Make Research Easier
	Estimated Tax Requirements
	Filing Fiduciary, Estate Returns
	Publications Available
	Farmers Receive $35 Million
	Administrative Rules
	107lit.pdf
	Corp Fran and Income Taxes
	American Family Mutual Insurance
	Madison Gas and Electric co

	Homestead Credit
	John and Kathy Lizan

	Sales and Use Taxes
	Madison Newspapers Inc.
	Spickler Enterprises, Ltd.
	Mrotek, Inc.
	Rhinelander Paper Co.
	Trierweiler Construction & Supply Co. Inc.

	Sales Taxes and Withholding Taxes
	Michael Pharo
	Robar International Inc.


	107tr.pdf
	Individual Income Taxes
	Trustee's Administrative Fees

	Sales and Use Taxes
	Cranes Rented
	Effect of Motor Vehicle Fuel
	Transportation Charges

	Rental Vehicle Fee
	Effect on Gross Receipts & Sales Price


	107plr.pdf
	Corp Franchise & Income
	W9807002

	Sales and Use
	W9810003
	W9801001



