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REPORT ON LITIGATION 

This portion of the WTB summarizes 
recent s1gn,f1cant Tax Appeals Com­
mission and Wisconsm court deci­
S/Ons. The fast paragraph of each 
decision indicates whether the case 
has been appealed to a higher court 

The last paragraph of each WTAC 
decision in which the department's 
determination has been reversed will 
1nd1cate one of the following: 1) "the 
department appealed", 2) "the de­
partment has not appealed but has 
flied a notice of nonacquiescence" 
or 3) "the department has not ap­
pealed" /in this case the department 
has acquiesced to Commission's 
decision). 

The following decisions are 
included: 

Income and Franchise Taxes 

Daniel T. Betow vs. Wisconsin De­
partment of Revenue 

Falls Communication, Inc. vs. Wis­
consfn Department of Revenue 

John W Nelson vs. Wisconsin De­
partment of Revenue 

Lake Wisconsin Country Club vs. 
Wisconsin Department of 
Revenue 

Midland Financial Corp. vs. Wiscon­
sin Department of Revenue 

NCR Corporation vs. Wisconsin De­
partment of Revenue 

Pabst Brewing Co. vs. Wisconsin De­
partment of Revenue 

Southgate Mall, Inc. vs. Wisconsin 
Department of Revenue 

Theodore A Gernaey vs. Wisconsin 
Department of Revenue 

Transam Warehouses of Illinois, Inc. 
vs. Wisconsin Department of 
Revenue 

Uniroyal Inc. vs. Wisconsin Depart­
ment of Revenue 

Warren's Turf Nursery, Inc. vs. Wis­
consin Department of Revenue 

Sales/Use Taxes 

Advance Pipe & Supply Co., Inc. and 
Milwaukee Sewer Pipe & Manhole 
Co .. Inc. vs. Wisconsin Depart­
ment of Revenue 

City of Racine vs. Wisconsin Depart­
ment of Revenue 

Joh0son and Johnson, A partner­
sh·1::: 1,D/B/A Asphalt Products 
Co.). and /-,,spha!t Products Co .. 
lr1c vs \N:sco~sin Department of 
he 1J9!,'~ii:· 
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Wisconsin Telephone Company, ET 
AL. vs. Wisconsin Department of 
Revenue 

Cigarette Tax 

George R. Elliott vs. Wisconsin De­
partment of Revenue 

INCOME AND FRANCHISE TAXES 

Daniel T. Below vs. Wisconsin De­
partment Of Revenue (Court of Ap­
peals, District IV, November 22, 
1983). The taxpayer, a Wisconsin 
resident, asserts that income he re­
ceived from wages is not subject to 
the Wisconsin income tax. There is 
no question that the taxpayer re­
ceived wages during the year 1980 
since he reported the same on his 
Wisconsin tax return under "Non 
Taxable Receipts" and requested a 
full refund of all Wisconsin income 
taxes withheld by his employer. The 
department, as a result of the tax­
payer's actions, issued an assess­
ment on May 18, 1981, covering the 
amount received by taxpayer from 
wages plus an additional $2,000 esti­
mated income. The taxpayer 1iled a 
petition for redetermination which in­
cluded among his objections the 
claim that his wages were not sub­
Iect to tax because: (a) the wages 
and salaries which his corporate em­
ployer gave him in exchange for his 
labor amounted to an equal ex­
change, and not to any profit or gain 
upon which he is taxable; (bl Article I, 
Section 10 of the U.S. Constitution 
provides that no state "make any­
thing but gold and silver coin as 
tender in payment of debts", even if 
the taxpayer's wages were subject to 
Wisconsin's individual income tax, 
the Constitution prohibits him from 
paying Wisconsin in greenbacks or 
by check to extinguish the debt, as 
the department wishes; and (c) 
"wages" are not subject to federal or 
Wisconsin income tax because that 
word is not included in the alleged 
imprecise definition of "income" in 
section 61 of the Internal Revenue 
Code 

The department contended that the 
taxpayer tailed in his petition for re­
view to state any error in the assess­
ment that the taxpayer did not raise 
any dispute on the facts, but merely 
contended that he should prevail as 
a matter of law and that the tax­
payer"s legal arguments are incor­
rect and have been decided often 
enough by state and 'edernl tr1bu-

nals against persons advancing 
them to render them meritless and of 
no substance. 

The Commission granted the depart­
ment"s motion to dismiss on the 
grounds that the taxpayer's legal ar­
guments had been decided previ­
ously by other legal tribunals and de­
termined to be without merit The 
Court of Appeals upheld the deci­
sion of the Circuit Court to support 
the dismissal by the Commission. 

The taxpayer has not appealed this 
decision. 

Falls Communications, Inc. vs. Wis­
consin Department 01 Revenue 
(Wisconsin Tax Appeals Commis­
sion, November 1, 1983). The issue in 
this case is whether there was a dis­
position of an installment obligation 
owned by Falls Communications, 
Inc., within the meaning of Chapter 
71 and Wis. Adm. Codes. Tax 2.19, 
when the installment agreement be­
comes the asset of a surviving cor­
poration in a statutory merger au­
thorized and completed pursuant to 
Chapter 180, Wis. Stats., the inci­
dents of taxation of which merger 
are statutorily governed by ss. 
71.354, 71.361 and 71.368, Wis. Stats. 

Falls Communications, Inc., a Wis­
consin corporation, was formed on 
May 17, 1961, by its two sharehold­
ers, Mary Ann McDonald and John 
R. McDonald. Upon incorporation, 
the taxpayer acquired a radio station 
in Black River Falls. Subsequently, 
the radio station was sold and a 
Country Kitchen Restaurant in 
Sparta was acquired. In August 31, 
1977, Falls Communications, Inc. 
agreed to sell the restaurant; how­
ever, the sale was consummated on 
October 31, 1978. The taxpayer re­
ceived an installment obligation pur­
suant to the contract for the unpaid 
balance of the purchase price. 

On March 27, 1973, Mary Ann Mc­
Donald and John R. McDonald had 
formed a Tennessee corporation, 
C.K. of Tennessee, Inc., for the pur­
pose of owning, operating and 
franchising Country Kitchen Restau­
rants 1n Tennessee. After selling its 
restaurant in Sparta, Falls Communi­
cations, Inc. was unable to acquire 
additional Country Kitchen Restau­
rants or a suitable general restau­
rant business in Wisconsin. It was the 
concensus that a business combina­
tion of Falls Communications, Inc 
and C.K. of Tennessee, Inc. would 
better be able to continue the restau-



rant business. All of the assets and 
liabilities of Falls Communications, 
Inc., including the installment obliga­
tion. were distributed to CK. of Ten­
nessee in exchange for stock in C.K. 
of Tennessee on April 1, 1979. 

The Commission ruled that the ur.re­
oorted balance on garn ot the 1nstal!­
inent sale must be recognized in the 
year the assets were distributed The 
department's assessment was 
proper in accordance with s. 
71.11(8). Wis. Stats., ands. Tax 2.19, 
w,s. Adm Code 

The taxpayer has appealed this deci­
sion to the Circuit Court. 

John W. Nelson vs. Wisconsin De­
partment Of Revenue (Circuit Court 
of Racine County, August 23, 1983). 
The taxpayer filed a 1979 Wisconsin 
income tax Form 1A with the word 
"object" written on almost every an­
swer line. The Wisconsin form was 
accompanied by a 1979 federal 
Form 1040 which was completed in 
the same manner. Attached to the 
forms were a memorandum to the 
Commissioner of Internal Revenue 
and copies of several newspaper ar­
ticles. The department sent letters to 
Mr Nelson requesting that he file a 
completed 1979 Wisconsin income 
tax return. He failed to obey the de­
partment's direcrive and was as­
sessed a tax of $2,000.04. He sought 
a redetermination of this assess­
ment, but refused to disclose the 
amount of his 1979 income. His peti­
tion was denied by the department. 
The taxpayer appealed this denial to 
the Wisconsin Tax Appeals Commis­
sion but again refused to disclose his 
income. The department moved tor 
and received a dismissal of the peti­
tion. The taxpayer's petition for re­
hearing filed with the Tax Appeals 
Commission was denied. 

The Court found the assessment lev­
ied by the department to be neither 
arbitrary nor capric\ous. but to be an 
assessment made within the depart­
ments best judgmen' The taxpayer 
Is not entI: 1ed to a rehear·mg with the 
W1scons1~ lax AD;Jeals Commis­
sions as none oi the three conditions 
imposed bys. 227.12(3( Wis Stats, 
has been met. Lastly. the Court 
found that the taxpayer's constitu­
tional rights have not been violated. 
but have been maintained through­
out all proceedings related to this 
dispute. The taxpayer's request for a 
rehearing with the Wisconsin Tax 
Appeals Comm1ss1on regarding a re­
determination of a tax assessment 
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levied against him 1s denied. The 
Commiss1on·s decision to dismiss his 
petition for review dated 16 Decem­
ber 1982 Is affirmed. 

The taxpayer has not appealed this 
decision. 

Wisconsin Department Of Revenue 
vs. Lake Wisconsin Country Club 
(Circuit Court of Dane County, No­
vember 11, 1983). The issue in this 
case is whether fees and annual spe­
cial assessments charged to mem­
bers of the Lake Wisconsin Country 
Club are ordinary income to the club, 
as the department determined, or 
contributions to the club's capital 
and, as such, not taxable under Wis­
consin's franchise tax on corpora­
tions, s. 71.01 (2), Wis. Stats. The club 
contended that the fees and assess­
ments are not includable in the 
club's gross income because contri­
butions to capital are excludable 
from gross income under section 118 
of the Internal Revenue Code 

Section 71.03, Wis. Stats., which de­
fines gross income, predates its fed­
eral counterpart. IRC section 61, by 
five years and was not copied from 
the federal statute. Section 71 03, 
Wis. Stats., does not contain an ex­
clusion from gross income for contri­
butions to capital similar to that 
found in IRC section 118. "Gross in­
come" is defined In s. 71.03(1 ), Wis. 
Stats., to include all fees derived from 
services, all profits derived from the 
transaction of business and all other 
gains, profits, or income or any kind 
derived from any source whatever, 

The Circuit Court reversed the Tax 
Appeals Commission's decision be­
cause it was erroneously based on 
an application of federal tax law to a 
question solely answerable by Wis­
consin tax law. Under ss. 71.01 (2) 
and 71.03, Wis. Stats., the fees and 
assessments collected by the Club 
were correctly determined by the de­
partment to be 1ncludable in the 
club's gross income. 

The taxpayer has appealed this deci­
sion to the Court of Appeals. 

Midland Financial Corporation vs. 
Wisconsin Department Of Revenue 
(Wisconsin Supreme Court, Decem­
ber 29, 1983) This is a review by the 
Supreme Court of a Court of Appeals 
decision atfirming the judgement of 
the C1rcu1t Court of Milwaukee 
County The Circuit Court reversed a 
decision of the Wisconsin Tax Ap­
peals Commission. which upheld the 
departmenrs assessment of add:-
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tional franchise taxes for 1972 (see 
WTB #22 and #28 for summaries of 
the prior decisions) 

For 1971 and 1972 Midland Financial 
Corporat'1on, a Wisconsin corpora­
tion, operated as a bank holding 
company. Midland owned a control­
ling interest 1n several banks as well 
as two corporations which per­
formed leasing and consulting ser­
vices and two office buildings. In 
1971 Midland received $112,633 of 
dividend income from its subsid:ary 
corporations which it deducted from 
gross income on its Wisconsin in­
come tax return pursuant to s 
71.04(4), Wis. Stats. As a result. Mid­
land reported a net loss of $156,534 
in 1971. This amount was carr\ed for­
ward as a loss and used as a deduc­
tion on its 1972 corporate tax return. 
The department offset the $112,633 
of dividend income aga·rnst the tax­
payer's 1971 loss of $156,534 thus re­
ducing the carry forward to 1972 to 
$43,901. In January of 1978 Midland 
was liquidated and dissolved 

There were three questions on this 
review. The first question is whether 
the dividends received by Midland in 
1971 must be subtracted from its net 
business loss in calculating the busi­
ness loss carry forward to 1972 
under s. 71.06, Wis. Stats. (1971 ). The 
pertinent portion of s. 71.06 of the 
1971 Wis. Statutes, orovides that "if a 
corporation In any year sustains a 
net business loss. such loss, to the 
extent not offset by other ,terns of in­
come of the same year may be offset 
against the net business income of 
the subsequent year.. Neither "net 
business loss" nor "other ·1tems of in­
come· is defined in the statute. Mid­
land argues that '·other items of in­
come" used to offset a loss must be 
understood to mean income that is 
not business income, and that since 
dividend income received by a bank 
holding company is business in­
come, the dividend income need not 
be used to offse'. me net business 
loss. The departme:11 reads '"Other 
items of income'· to mean all ·1ncome 
which was not Inc<,Jed In the calcu­
lation of net business loss. inc!uding 
the dividend income 1n question. Al­
ternativeiy. the aepanment seeks to 
have the business ioss carry forward 
reduced by d1sa:1ovv:ng the deduc­
tion for d1v1dends (' trie caiculat1on 
of the corpoyatIor 2 :1ei bus1r-iesc; 
loss" 

fhe Supre'l:e (:.,::,,y-• ~c,.....~::,__;Jed t~at 
s. 71.06 r_,: :-r:7 1971 '/1/-;., S:a'.ures :s 
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ambiguous and must be construed 
in accordance with legislative intent. 
The Court further decided that in or­
der to give effect to the purpose of 
the loss carry forward provisions 
under s. 71.06, Wis. Stats, and to al­
low the taxpayer the full benefit of 
the dividend deduction permitted 
under s. 71.04(4) Wis. Stats., divi­
dends should not be subtracted from 
the net business loss to reduce the 
amount of the loss carry forward. 

The second and third questions 
have to do with whether Midland 
lacked capacity to sue under Wis­
consin Statutes. The second ques­
tion was whether Midland, a dis­
solved corporation, had commenced 
action or other proceeding within 
two years after the date of its dissolu­
tion. The Court found that the two 
year requirement was satisfied by 
Midland's filing its petition with the 
Tax Appeals Commission. The third 
question, whether Midland was an 
"aggrieved person" entitled to seek 
judicial review was also resolved by 
the Court in favor of Midland. 

NCR Corporation vs. Wisconsin De­
partment Of Revenue (Wisconsin 
Tax Appeals Commission, February 
15, 1984). The issue for the Commis­
sion to determine is the deductibility 
by the taxpayer of federal income 
taxes under s. 71.04(3), Wis. Stats., in 
the years 1975, 1976, 1977, 1978 and 
1980. 

Effective for calendar years prior to 
1975 or corresponding fiscal years, 
corporations required to file Wiscon­
sin franchise tax returns were permit­
ted a deduction for federal income 
taxes paid within the year covered by 
the income tax return, limited to a to­
tal amount not 1n excess of 10 per 
cent of the taxpayer's net income of 
the calendar or fiscal year. The stat­
utes relating to this deduction were: 

71.02 Definitions. "(1) Definitions 
applicable to Corporations. As 
used in this chapter: (c) 'Paid' or 
·actually paid' are to be construed 
in each instance in the light of the 
method used in computing taxable 
income whether on the accrual or 
receipt basis; but the deduction for 
federal income and excess profits 
taxes shall be confined to cash 
payments made within the year 
covered by the income tax return." 

71 04 Income and Franchise Taxes. 
"(3) Taxes other than special im­
provement taxes paid during the 
year upon the business or property 
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from which the income taxes is de­
rived, including therein taxes im­
posed by the state of Wisconsin 
and the government of the United 
States as income, excess or war 
profits and capital stock taxes, in­
cluding taxes on all real property 
which is owned and held for busi­
ness purposes whether income 
producing or not, provided that 
such portion of the deduction for 
federal income and excess profits 
taxes as may be allowable shall be 
confined to cash payments made 
within the year covered by the in­
come tax return, and provided fur­
ther that deductions for income 
taxes paid to the United States gov­
ernment shall be limited to taxes 
paid on net income which is tax­
able under this chapter: provided 
further that income taxes imposed 
by the state of Wisconsin shall ac­
crue for the purpose of this subsec­
tion only in the year in which such 
taxes are assessed. (3a) The de­
duction for all United States in­
come, excess or war profits and de­
fense taxes shall be limited to a 
total amount not in excess of 10 per 
cent of the taxpayer's net income of 
the calendar or fiscal year as com­
puted witho_ut the benefit of the de­
duction for said United States in­
come, excess or war profits and 
defense taxes, and before the de­
ductions of amounts permitted by 
subsection (5) of this section. In no 
event shall any taxpayer be permit­
ted hereunder a total deduction in 
excess of the actual amount of 
United States income, excess or 
war profits and defense taxes paid, 
and otherwise deductible." 

By section 471 d of Chapter 39, Laws 
of 1975, the Wisconsin Legislature 
amended s. 71.04(3), Wis. Stats., ef­
fective for calendar year 1975 or cor­
responding fiscal year and there­
after, as follows: 

71.04 "(3) Taxes other than special 
improvement taxes paid during the 
year upon the business or property 
from which the income taxed is de­
rived, including therein taxes im­
posed by the state of Wisconsin as 
income taxes, and taxes on a!I real 
property which is owned and held 
for business purposes whether in­
come producing or not. Income 
taxes imposed by the state of Wis­
consin shall accrue for the purpose 
of this subsection only in the year in 
which such taxes are assessed." 

By section 471f of Chapter 39, Laws 
of 1975, the Wisconsin Legislature 
repealed s. 71.04(3a), Wis. Stats. The 
1975 Legislature made no changes 
to s. 71.02(1)(c), Wis. Stats. 

On January 8, 1974, the Department 
of Revenue submitted to the Budget 
Director for the State of Wisconsin 
proposed tax law changes that 
would produce additional revenue 
for the state. Such proposals were to 
be included in the 1975-77 budget 
bill. One of the proposed items was 
the elimination of the deduction for 
federal income taxes by corpora­
tions. It was estimated that the repeal 
of the deduction then allowed corpo­
rations for federal income taxes paid 
would raise approximately 
$36,000,000 in additional revenue 
during the 1975-77 biennium. A de­
partment draft of legislation to re­
peal the corporation deduction for 
federal income taxes was attached 
to legislation proposed by the De­
partment of Revenue for inclusion in 
the budget bill. By memorandum 
dated May 2, 1975, the Wisconsin 
Legislative Fiscal Bureau submitted 
to members of the Joint Committee 
on Finance a number of potential 
revenue sources to balance the 
1975-77 biennial budget, including 
the repeal of the deduction allowed 
corporations for federal income tax 
paid. The draft of legislation to re­
peal the deduction for federal in­
come tax was included in Assembly 
Substitute Amendment 1 to Assembly 
Bill 222, the Governor's budget bill. 
The Senate and Assembly disagreed 
on certain provisions of the budget, 
so a Committee of Conference was 
appointed. The Committee of Con­
ference offered Conference Substi­
tute Amendment 1 to 1975 Assembly 
Bill 222. The document entitled 
"1975-77 Biennial State Budget, 
Comparative Summary of Gover­
nor's, Joint Finance, Assembly, Sen­
ate and Conference Committee Bud­
getary Provisions, Assembly Bill 222," 
is a document prepared by the Leg­
islative Fiscal Bureau after the 
budget has gone all the way through 
the legislative process, from the Gov­
ernor's recommendations through 
the Joint Committee on Finance, the 
Assembly, the Senate and the Com­
mittee of Conference. That docu­
ment includes provisions relating to 
the Department of Revenue and the 
identification of the $38,000,000 as 
the amount that would be generated 
as additional revenue to the state 
treasury with the repeal of the law 
which allowed corporations to de-



duct federal income taxes. The docu­
ment indicates that this provision 
was added by the Joint Committee 
on Finance and stayed in the budget 
bill all the way through the process. 
The language of the department's 
original draft remained unchanged 
throughout the legislative process 
and is the same language as was fi­
na!!y enacted into law as section 
471d of Chapter 39, Laws of 1975. 

Following the amendments to s. 
71.04(3), Wis. Stats,, and the repeal 
of s. 71.04(3a), Wis. Stats., by the 
1975 legislature, the department dis­
seminated information concerning 
these changes and other changes in 
the Budget Bill in the form of news 
releases such as articles in the Wis­
consin CPA, the Milwaukee Journal, 
The Milwaukee Sentinel, and Wis­
consin State Journal to the effect 
that the legislature had repealed the 
federal income tax deduction for­
merly allowed to corporations and 
that such change would generate 
additional revenue for the state. 
Commerce Clearing House, State 
Tax Review, December 23, 1975, Vol. 
36, No. 51, listed Wisconsin as a state 
not allowing deductions for federal 
income tax for corporate income 
taxes as did the CCH, State Tax 
Handbook, as of October 1, 1976. 
The taxpayer does not contest the 
fact that there was an objective on 
the part of the 1975 legislature to re­
move the entire federal Income tax 
deduction and not merely to remove 
the 10% limitation. On the 1974 Wis­
consin Corporate Franchise or In­
come Tax Return, Form 4, printed by 
the department, line 24 provided for 
a deduction for "U.S. income taxes 
(not in excess of 10% of line 23) 
(Schedule X)." On the 1975 Form 4, 
the line for deduction of U.S. income 
taxes was eliminated. 

As of February 13, 1981, 4,692 corpo­
rations had either filed claims for re­
funds, executed extensions of time in 
which to file refunds or were other­
wise involved in the federal tax de­
duction issue. At the time of the hear­
ing in this matter there were 
approximately 6,000 corporations 
which had filed claims, or extension 
agreements or returns with the de­
partment asserting their claim of de­
duction for federal income taxes. 

In 1981 the department sponsored 
legislation to amend s. 71.04(3), Wis. 
Stats. A number of events occurred 
between 1979 and 1981 which con­
vinced the department to propose 
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such legislation. Corporations be­
gan filing returns claiming the de­
duction for federal taxes paid and 
computing estimated taxes using 
said deduction in the computation 
In 1979 there had been no estimate 
of the fiscal impact of the claimed 
deduction but by 1981, Michael 
V/aisavljevich, Administrator, Divi­
sion of Research and Analysis, De­
partment of Revenue, had estimated 
the revenue loss for the period be­
ginning with the 1975-76 fiscal year 
through the 1980-81 fiscal year if the 
taxpayer is successful with the litiga­
tion herein to be $566 million. The 
department in proposing such legis­
lation intended to make it clear that 
federal taxes are not deductible. 
Senator Gerald D. Kleczka, sponsor 
of said amendment, stated in a letter 
dated July 7, 1981 to the Director of 
the Legislative Reference Bureau 
that "My intention is to clarify only a 
1975 law amendment which elimi­
nated a deduction for federal in­
come taxes paid." 

By section 1090c of Chapter 20, 
Laws of 1981, s. 71.04(3), Wis. Stats. 
was amended to read as follows: 

"Taxes other than special improve­
ment taxes paid during the year 
upon the business or property from 
which the income taxed is derived, 
including therein taxes imposed by 
this state as income taxes, and 
taxes on all real property which is 
owned and held for business pur­
poses whether income producing 
or not. Income taxes imposed by 
this state shall accrue for the pur­
pose of this subsection only in the 
year in which such taxes are as­
sessed. Sales and use taxes paid 
during the taxable year which 
under s. 71.043(2) and from gross 
income. Income, excess profits, war 
profits and capital stock taxes im­
posed by the federal government 
are not deductible from gross in­
come. For taxable year 1981 and 
thereafter real property taxes that 
are related to a definite period of 
time may be accrued ratably over 
that period by accrual basis tax­
payers, and the windfall profit tax 
under section 4986 of the Internal 
Revenue Code is not deductible 
from gross income. For the taxable 
year 1981 and thereafter taxes im­
posed by this or any other state, the 
District of Columbia on or mea­
sured by net income, gross income, 
gross receipts or capital stock are 
not deductible. However, gross re-
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ceipts taxes assessed ·1n lieu of 
property taxes are deductible from 
gross income." 

By sections 1809wm and 1101 a of 
Chapter 20, Laws of 1981, ss. 
71.02(1 )(c) and 71.11 (8)(b) were 
amended to delete the references to 
federal income taxes contained 
therein. 

The Commission held: 

CONCLUSIONS OF LAW 
"1. Sec. 71.04(3), Wis. Stats. (1975), is 
ambiguous on its face, and there­
fore, it is permissible for the Commis­
sion to look to the legislative intent of 
said statute 
'face, adopting petitioner's interpre­
tation of said statute would work an 
absurd and unreasonable result. In 
such a case, it is permissible for the 
Commission to resort to construction 
of the statute for the purpose of de­
termining the real legislative intent. 
"3. The record herein establishes by 
clear and satisfactory evidence that 
the legislative objective in its 1975 
amendment to sec. 71.04(3) and re­
peal of sec. 71.04(3a), was to elimi­
nate entirely the deduction formerly 
allowed to corporations for federal 
income taxes paid, and, thereby, to 
generate additional revenue of $38 
million for the 1975-1977 biennium. 
"4. Under petitioner's construction of 
sec. 71.04(3) Wis. Stats. (1975), in­
stead of generating additional reve­
nue, the state would have an actual 
revenue loss of at least $100 million 
and possibly up to $500 million. Such 
a result would be absurd and 
unreasonable. 

"5. Adoption of the literal interpreta­
tion of sec. 71.04(3), Wis. Stats. 
(1975) proposed by petitioner would 
require the Commission to disregard 
the legislature's intended purpose. 
"6. Deductions are matters of legisla­
tive grace and tax statutes are to be 
strictly construed against the grant­
ing of the same. Therefore, ·the peti­
tioner must bring itself clearly within 
the terms of sec. 71.04(3) Wis. Stats. 
(1975). Petitioner has failed to do so. 
"7. During the years at issue, peti­
tioner was not entitled to a deduc­
tion under sec. 71.04(3), Wis. Stats., 
for federal income taxes paid. 
"8. The Commission does not reach 
the issue of the applicability of sec. 
71.04(3), Wis. Stats. (1981) to peti­
tioner for the years at issue herein. 
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"Therefore, 

IT IS ORDERED 

That respondent's actions, as to the 
sole issue presented herein, on peti­
tioner's petitions for redetermination 
are hereby affirmed." 

The taxpayer has appealed this deci­
sion to th·e Circuit Court. 

Pabst Brewing Co. vs. Wisconsin 
Department Of Revenue (Circuit 
Court of Dane County, January 31, 
1984). Pabst Brewing is a Delaware 
corporation with a principle place of 
business 1n Milwaukee, Wisconsin. It 
manufactures beer and other fer­
mented beverages which it sells to 
wholesalers both within and beyond 
Wisconsin. Some of these sales are 
known as "dock" sales because the 
wholesalers come to Pabst in Mil­
waukee in trucks owned or rented by 
these buyers to pick up their 
purchases Other sales are shipped 
via common or contract carriers 
from Pabst to the wholesaler. Be­
cause Pabst derives income from 
sales in-several states, it must appor­
tion that income under s. 71.07, Wis. 
Stats., to determine its Wisconsin 
franchise tax liabilities. One factor in 
that determination deals with sales 
and is in the form of a fraction. The 
numerator consists of total corpo­
rate sales in Wisconsin for the tax 
period. The denominator contains 
the total corporate sales everywhere 
for that same period. 

From 1973 through 1977, Pabst did 
not include dock sales to out-of­
state wholesalers in the numerator of 
the sales factor. In 1979, the Depart­
ment of Revenue audited Pabst and 
on December 4th of that year. as­
sessed an additional $707.729.71 in 
franchise taxes citing the omitted 
dock sales. The issue is whether 
dock sales to out-of-state wholesal­
ers are in-state sales under s. 
71.07(2)(c), Wis. Stats. The Tax Ap­
peals Commission held that they 
were. (See WTB #35 for a summary 
of the Tax Appeals Commission's 
decision.) 

This case revolves around s. 
71.07(2)(c)(2), Wis. Stats., which in 
relevant part reads: "Sales . are 
1n this State if: the property is deliv­
ered or shipped to a purchaser 
within this State regardless of the 
f.o.b. point or other conditions of 
sale 

The Circuit Court reversed the Tax 
Appeals Commission's decision and 
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ruled that dock sales to out-of-state 
wholesalers are not in-state sales. 

The department has appealed this 
decision to the Court of Appeals 

Wisconsin Department Of Revenue 
vs. Southgate Mall, Inc. (Circuit 
Court of Milwaukee, January 18, 
1984). The department appealed a 
June 10, 1983 determination of the 
Wisconsin Tax Appeals Commission 
which permitted the taxpayer to de­
duct certain estimated real estate 
taxes from its 1978 corporate tax 
return. 

On June 28, 1978 Southgate Mall, 
Inc. sold its shopping center. There­
after the corporation liquidated and 
distributed its assets to its share­
holders. As a result of the liquidation, 
the taxpayers 1978 tax year ran from 
March 1, 1978 to October 19, 1978. 
Southgate Mall. Inc. deducted 
$127,986 for estimated 1978 real es­
tate taxes on its final corporate tax 
return. This amount reflects a daily 
proration of estimated 1978 real es­
tate taxes based on the 1977 real es­
tate taxes for the property. 

In order for an item to be deductible 
1n a particular tax year, the party's li­
ability must have become fixed dur­
ing that tax year The department 
disallowed the deduction for real es­
tate taxes contending that the real 
estate taxes were not levied until No­
vember 30, 1978 when the tax roll 
was delivered to the local treasurer 
with a warrant for collection pursu­
ant to s. 70.01, Wis. Stats. Since this 
date was after the end of the corpo­
ration's tax year, the deduction was 
improper. The taxpayer conceded 
that the taxes were not levied until 
November 30, 1978, but argued that 
since the tax became a lien on the 
property as of May 1, 1978, also per 
s. 70.01, Wis. Stats., the real estate 
tax was properly deductible for the 
1978 tax year 

The Circuit Court held that the as­
sessment date for the property and 
the effective date of the lien for the 
real estate taxes was May 1, 1978. 
Accordingly, the taxpayer's liability 
for real estate taxes was absolutely 
fixed during its 1978 tax year irre­
spective of the fact that the exact 
amount of liability might not have 
been known. Since all events neces­
sary to fix liability for real estate taxes 
on the property occurred during the 
taxpayer's year, real estate taxes 
which became a lien on the property 

as of May 1, 1978 are deductible on 
the 1978 tax year return. 

The department has appealed this 
decision to the Court of Appeals 

Wisconsin Department of Revenue 
vs. Theodore A. Gernaey (Circuit 
Court of Oconto County, December 
13, 1983). The issue in this case is 
one of domicile and whether or not 
the taxpayer was required to report 
and pay income taxes during the 
years 1974 through 1976. The Tax 
Appeals Commission found for the 
years in question the taxpayer had 
abandoned his Wisconsin domicile 
and acquired a new domicile in 
Alaska (see WTB #18). 

The department claims that the 
Commission's decision is based on 
an erroneous interpretation of ss. 
71.01(1) and 71.07(1), Wis. Stats., 
and relies on facts not supported by 
substantial evidence. The taxpayer 
and his wife had become residents of 
Wisconsin when they purchased and 
moved to an eighty-acre farm south 
of Suring, Wisconsin during the sum­
mer of 1972. In May, 1974 the tax­
payer took employment with Michael 
Baker Jr. Company as an assistant 
coordinator surveyor for the Alaskan 
Pipeline. His presence in Alaska was 
(almost entirely) at isolated camps, 
accessible only by airplane, at facili­
ties provided rent-free by his em­
ployer. During the period in question 
he testified he worked seven days for 
ten weeks and then received two 
weeks off. Every ten weeks he flew 
back to his farm in Suring, Wisconsin 
at the expense of his employer. In 
February, 1975 the taxpayer did rent 
a private cabin for his family, but his 
wife testified that she only stayed two 
months because they knew at that 
time that they would be returning 
permanently to Wisconsin. 

The department claims that there 
were specific errors in the Commis­
sion's Findings of Fact. 

The Circuit Court disagreed with the 
department's position, holding that 
the facts are clear. What these facts 
signify as to the taxpayer's intents is 
what is open to different interpreta­
tion. The acts of the taxpayer indi­
cate an interest to become "a pio­
neer to that last frontier", an interest 
later changed but still sufficient to 
establish by his many overt acts, the 
prerequisite domicile for the years in 
question The Court held that there 
was no reason to disturb the finding 



of the Commiss·1on that the taxpayer 
had established a domicile rn Alaska. 

The department has not appealed 
this decision, 

Transam Warehouses Of Illinois, 
Inc. vs. Wisconsin Department Of 
Revenue (Wisconsin Tax Appeals 
CommrssIon, October 31, 1983). Dur­
ing the period under review, the fis­
cal year ending September 30, 1980, 
the taxpayer operated a warehous­
ing business in Wisconsin and other 
states In 1980, the taxpayer was a 
general partner and had a 50% in­
terest in 7110 Santa Fe Associates, 
an Illinois partnership. In 1980, Santa 
Fe Associates constructed and sold 
a warehouse and office complex lo­
cated in Illinois. The gain on the sale 
of this facility was reported on the 
partnership's federal tax return, 
Form 1065, for the year ended Octo­
ber 30, 1980 as a gain on a capital 
asset. In computing that portion of 
its income derived within Wisconsin, 
the taxpayer used the apportionment 
factors found ins. 71.07, Wis. Stats., 
but did not include in the formula for 
WisconSin tax the construction and 
sale of the Illinois warehouse and of­
fice facility. 

The taxpayer contends that its activ­
ity as general contractor and seller 
for the partnership was an occa­
sional situation and not part of its 
normal business activities of ware­
housing, and therefore was reported 
in its federal income tax return as a 
gain. For Wisconsin, II should be 
treated the same way and should not 
be part of the apportionment 
formula. The department contends 
that the construction and sale was 
part of the taxpayer's corporation 
business; therefore, the gross re­
ceipts received from the construction 
and sale should be part of the ap­
portionment formula for the Wiscon­
sin corporate franchise and income 
tax. 

The Commission held that the tax­
payer's sale of real estate, which was 
business assets of the corporation, is 
taxable under s. 71.07(1m), Wis. 
Stats. Therefore, the gain on the sale 
of business assets ·1s apportionable 
in Wisconsin and should have been 
included in the taxpayer's corporate 
franchise income tax return for the 
year under review. 

The taxpayer has not appealed this 
decision. 

Uniroyal, Inc. vs. Wisconsin Depart­
ment Of Revenue (Wisconsin Tax 
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Appeals Commission, November 1, 
1983). Under date of November 16, 
1981, the department issued a notice 
of assessment of additional income 
taxes against the taxpayer for the tax 
years ending December 31, 1973 
through December 31, 1976. The tax­
payer did not object to the additional 
taxes, but objected to the calculation 
of the interest charges. Interest was 
computed at the rate of 12% per 
year from the due date of the returns 
to the payment date set forth in the 
assessment notice. The taxpayer 
contends that the 12% interest rate 
should not apply tor the period prior 
to August 1, 1981, but that the 6% 
per year interest rate should be ap­
plied to the period prior to October 
31, 1975 and the 9% per year rate 
should be applied for the period No­
vember 1, 1975 through July 31, 1981. 

Chapter 20, section 1090n, 1981 
Laws of Wiscons·In, amended s. 
71.09(5)(a), Wis. Stats., by increasing 
the interest due on assessments 
from 9% per year to 12% per year. 
Chapter 20, section 2203(45)(g), 
1981 Laws of Wisconsin, provided 
that the treatment of section 
71.09(5)(a) "of the statutes by this 
act first applies to all determinations, 
assessments or other actions made 
by the department of revenue on Au­
gust 1, 1981, regardless of the tax­
able period to which they pertain." 

The Commission held that the Wis­
consin legislature expressly applied 
the increase In interest contained in 
s. 71.09(5)(a) to "assessments". 
made by the department of revenue 
on August 1, 1981, "regardless of the 
taxable period to which they per­
tain." The department's action in 
applying the 12% per year interest 
rate to all taxable periods included in 
the assessment was correct. 

The taxpayer has not appealed this 
decision. 

Warren's Turf Nursery, Inc. vs. Wis­
consin Department Of Revenue 
(Wisconsin Tax Appeals Commis­
sion, December 29, 1983). The issue 
in this case is the propriety of the de­
partment's tax treatment of the tax­
payer's capital gain from the sale of 
real estate it owned in Illinois in the 
fiscal year ending November 30, 
1977. The taxpayer reported the gain 
as nonapportionable income with si­
tus In Illinois and, hence, not taxable 
in Wisconsin. The department 
treated the gain as apportionable 
taxable income under s. 71.07(1 m), 
Wis. Stats., 1977. 

9 

The taxpayer is an Illinois corpora­
tion in the business of raising and 
selling sod. The taxpayer has been 
doing business 1n six states includ­
ing Wisconsin. Since 1971, the tax­
payer has filed annual corporate 
franchise or income tax returns In 
Wisconsin reporting its income 
under the apportionment method. 
The corporation has, for tax pur­
poses, used the cash receipts and 
disbursements method of account­
ing and reports its income on a fiscal 
year basis. 

Among land owned by the corpora­
tion was a 673 acre parcel in l!linois 
on which was located a barn and a 
shed. One of the taxpayers Incorpo­
rators had acquired the property in 
1960 and, upon incorporation in 
1967, transferred it together with 
other property to the corporation, in 
exchange for corporate stock. The 
buildings were fully depreciated for 
tax purposes no later than 1969. The 
land's sole use was ,n the growing of 
sod. In 1975, the taxpayers deter­
mined that the land had been ex­
hausted for sod growing purposes. 
The situation was complicated by 
drainage problems with the land. 
Based on these factors, the corpora­
tion discontinued the use of the land 
for the growing of sod and put it up 
for sale. The land rema·1ned idle until 
January 11, 1977 when it was sold. 
The proceeds of the sale were uti­
lized in the operation of the tax­
payer's business. 

The Commission ruled that the gain 
arising from the taxpayer's January 
11, 1977 sale of real property located 
in Illinois which had been used in the 
corporation's unitary business of 
growing sod, after which time it was 
idle, was apportionable income 
under s. 71.07(1m), Wis. Stats., 1977. 
The real property sold by the tax­
payer was "used in the production of 
business income" as that phrase is 
used in s. 71.07(1m), Wis. Stats., 
1977. 

The taxpayer has not appealed this 
decision. 

SALES/USE TAXES 

Advance Pipe & Supply Co. Inc. And 
Milwaukee Sewer Pipe & Manhole 
Co., Inc. vs. Wisconsin Department 
Of Revenue (Wisconsin Tax Appeals 
Commission, November 1, 1983). The 
issue in this case is whether the tax­
payers are retailers when they sell 
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