
rules that are currently in the rule 
adoption process. The rules are 
shown at their stage in the process 
as of March 1, 1983. Part D lists new 
rules and amendments which have 
been adopted In 1983. 

("A' means amendment, "NR" 
means new rule. "R" means repealed 
and 'R & R" means repealed and 
recreated.) 

A. Rules at Legislative Council 
Rules Clearinghouse 

2 82 Nexus-A 
4.50 

7.21 
7.22 

7.23 

8.02 

8.11 
8.21 

8.22-

8.35 
8.42 
8.43 
8.66 

8.76 
8.81 

8.85 

8.86 

9.12 
11.71 

Assignment, use and 
reporting of Wisconsin 
state tax number-A 
Labeling-A 
Tied house law: volume 
and quantity discounts-Fl 
Activities of brewers, 
bottlers and wholesalers
A 
Revenue stamps
occupational tax-A 
Reports-A 
Purchases by the retailer
A 
Purchases made outside 
of state-A 
Interstate shipments-A 
Wine containers-A 
Empty containers-A 
Merchandise on 
collateral-A 
Salesperson-A 
Transfer of retail liquor 
stocks-A 
Procedure tor 
apportionment of cost of 
administration of s 
176.05 (23), Stats.-A 
Tied house law; volume 
and quantity discounts-Fl 
Refunds-mi I itary-A 
Automatic data 
processing-NR 

8. Rules at Legislative Standing 
Committees 

11.03 Elementary and 

11.05(3) 
11.10 
11 12 

secondary schools and 
related organizations-A 
Governmental units-A 
Occasional sales-A 
Farming, agriculture. 
horticulture and 
floricu ltu re-A 

11.14 Exemption certificates 
(including resale 
certificates)-A 

11.15 Containers and other 
packaging and shipping 
materials-A 

11.16 Common or contract 
carriers-A 

WISCONSIN TAX BULLETIN 

11.19 

11.26 

1132(3) 

11.39 
11.48 

1149 

11.50 
11 51 
11.52 

11.57 
11 65 
11.67 
11 68 

11.84 
11 87 

11 96 
11.98 

Printed material 
exemptions-A 
Other taxes in taxable 
gross receipts and sales 
price-A 
"Gross rece·1pts'' and 
"sales price''-A 
Manufacturing-A 
Landlords, hotels and 
motels-A 
Service station and fuel 
011 dealers-A 
Auctions-A 
Grocers' gu1delist-A 
Coin-operated vending 
machines and 
amusement devices-A 
Public utilities-A 
Admissions-A 
Service enterprises-A 
Construction 
contractors-A 
Aircraft-A 
Meals, food. food 
products and beverages
A 
Interest rates-A 
Reduction of deiinquent 
interest rate under s. 
77 62(1 ), Stats.-A 

C. Rule Approved by Legislature 
But Not Effective 

11.56 Printing 1ndustry-NR 

D. Rules Adopted in 1983 (in 
parentheses is the date the 
rule was adopted) 

2.081 (5)Indexed income tax rate 
schedule for 1982-NR, 
(1/1/83) 

2.945 Spousal individual 
ret'1rement contributions
NR, (1/1/83) 

11.001 Definitions and use of 
terms-A, (2/1 /83) 

11.01 

11.05(21 
and(3) 
11.08 

11.10 

11 16 

11.17 

11.26 

11 32(4) 
and(5) 
11.38 

Sales and use tax return 
forms-A, (2/1 /83) 
Governmental units-A, 
(2/1/83) 
Medical appliances, 
prosthetic devices and 
qids-A, (2/1 /83) 
Occasional sales-A, 
(2/1 /83) 
Common or contract 
carriers-A, (2/1 /83) 
Hospitals, clinics and 
medical professions-A, 
(2/1183) 
Other taxes In taxable 
gross receipts and sales 
price-A, (2/1/83) 
"Gross receipts" and 
"sales price"-A. (211/83) 
Fabricating and 
processing-A, (2/1183) 

1149 Service station and fuel 
011 dealers-A, (2/1 /83) 
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11.57 Public utilities-A, (2/1183) 
11.66 Communications and 

CATV services-A, (2/1 /83) 
11.69 Financial institutions-A, 

(211 /83) 
11.84 Aircraft-A, (2/1 /83) 
11.85 Boats, vessels and 

barges-A, (2/1 /83) 
11.87 Meals, food, food 

products and beverages
A, (2/1 /83) 

11.93 Annual filing of sales tax 
returns-A, (2/1/83) 

11.97 "Engaged in business" in 
Wisconsin-A, (2/1/83) 

NOTE: The proposed new rules tax 
16.01, 16.02, 16.03 and 16.04 relating 
to the property tax deferral program 
and the proposed revisions to rules 
tax 2.39 and 2.40 have been with
drawn and will not be adopted. 

REPORT ON LITIGATION 

TIJ/s portion of the WTB summarizes 
recent significant Tax Appeals Com
mission and Wisconsm court deci
sions. The last paragraph of each 
decision indicates whether the case 
has been appealed to a higher court. 

The last paragraph of each WTAC 
decision in which the deparrment's 
determination has been reversed will 
indicate one of the following. 1) "the 
department appealed", 2) "the de
partment has not appealed but has 
filed a notice of nonacquiescence ··or 
3) "the department has not ap
pealed'' (,n this case the department 
has acquiesced to Commission's 
decision). 

The following decisions are in
cluded: 

INCOME AND FRANCHISE TAXES 

Edwin F. Gordon vs. Wisconsin De
partment of Revenue 

John Kavalunas vs. Wisconsin De
partment of Revenue 

Ronald D. Stelson, et.al. vs. Wiscon
sin Department of Revenue 

Alfred L Wenger and Laura E 
Wenger vs. Wisconsin Depart
ment of Revenue 

SALES/USE TAXES 

AF. Gelhar Co., Inc vs. Wisconsin 
Department of Revenue 

Secur'1ty Savings and Loan .A.ssoc·1a
tion vs. Wisconsin Department of 
Revenue 
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Senior Golf Association of Wiscon
sin. Inc. vs. Wisconsin Department 
of Revenue 

Jan R. Toubl d/b/a Toubl Game Bird 
Farms vs. Wisconsin Department 
ot Revenue 

INCOME AND FRANCHISE TAXES 

Edwin F. Gordon vs. Wisconsin De
partment of Revenue (Wisconsin 
Tax Appeals Commission, November 
3, 1982). Edwin Gordon is a nonresi
dent of Wisconsin and for the year 
1979 filed a timely Wisconsin nonres
ident income tax return reporting in
come from Geuder, Paeschke & Frey 
Co .. a federal "tax-option corpora
tion" as defined in s. 71.042, Wis. 
Stats. Gordon was, during the entire 
fiscal year of Geuder, Paeschke & 
Frey Co . ended July 31. 1979, the 
owner of 100% of all classes of 
the outstanding stock of such 
corporation. 

The issue in this case is whether the 
taxpayers claimed credit against 
Wisconsin individual income taxes in 
the amount ot $26.945.83 represent
ing the sales or use tax credit allow
able tor such year to Geuder, 
Paeschke & Frey Co. on fuel and 
electricity consumed in manufactur
ing tangible personal property In 
Wisconsin under s. 71.043(2), Wis. 
Stats. is allowable. Such amount 
represents the sales or use tax credit 
under Chapter 77, Wis. Stats., which 
would have been allowable to Geu
der, Paeschke & Frey Co. for the year 
1979 on the franchise or income tax 
liability ot that corporation. However, 
the income of Geuder, Paeschke & 
Frey Co. for 1979 was included in the 
taxpayer's individual income for 
1979, because of the tax-option cor
poration status of that corporation 
The department's August 25, 1980 
assessment disaliowed the tax
payer's sales and use tax credit and 
imposed the underpayment of esti
mated tax penalty On September 16, 
1980. Gordon iiled a timely petition 
tor redetermination with the depart
ment objecting to the disallowance 
o! the sales or use tax credit plus the 
interest !hereon and the underpay
mei;t of est;mated tax penalty attrib
utable theietc. 

The Comm1ss1on held that the credit 
pcov1ded by s. 71 043(21. Wis. Stats .. 
1s available to the taxpayer as an in
d1v1d ual because he Is the sole 
sr-ar8hcIder in a corporation. them
ccrrIe cf wr-iici1 Is 1-e;JOrtable by the 
taxf=ayer p-...: :sua,:1 tu s. 71 01 ( 1 ), Wis 
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Stats .. by virtue of s. 71.042(1), Wis. 
Stats. 

The department has appealed this 
decision to the Circuit Court. 

John Kavalunas vs. Wisconsin De
partment of Revenue (Wisconsin 
Tax Appeals Commission, Septem
ber 30, 1982). John Kavalunas was a 
legal resident of Illinois until Septem
ber 1, 1978, when he moved and 
changed his domicile to Wisconsin. 
Kavalunas was employed by the 
Quaker Oats Company. at an Illinois 
location, In the accounting depart
ment until August 12, 1978 when he 
terminated that employment. As an 
employee of Quaker, taxpayer was a 
participant in an employer-spon
sored qualified profit sharing plan. 
Quaker made periodic contr1but1ons 
to Kava!unas' profit sharing ac
count. The plan had a fiscal year 
running from July 1 to June 30 of 
successive calendar years 

The plan provided for a ca~h distri
bution to Kavalunas upon termina
tion of his employment. to com
mence as soon as practicable 
thereafter. but no later than 60 days 
after the end of the fiscal year in 
which the distribution first became 
payable The employer construed 
this 60 day period to commence with 
the date of termination. Generaliy, it 
takes the employer three to tour 
weeks to process such a termination 
payment. As a matter of the em
ployer's administrative practice, 
however, taxpayer upon termination 
of his employment could l1ave made 
a written request to receive his pay
ment irnmed1ately. and received a 
prepayment ot the balance re
quested within a few days of termina
tion. However, Kavalunas did not 
make such written request. 

Taxpayer received a distribution of 
$3422 from the Ouaker profit shar
ing plan in October 1978. Kavalunas 
filed a 1978 Wisconsin individual in
come tax return cla1m1ng part-year 
Wisconsin residency from September 
1 to December 31. 1978. but sub
tracted as a moddica11on to federal 
adJusted gross income the $3.422 
profit sharing d1str1bu11on. Taxpayer 
aiso filed an Illinois income tax return 
for the period J<?.nuary 1. 1978 to 
September 1. 1978. reporting the 
profit sharing distribution as lll1nrns 
income not subject to taxation. The 
departrrient audited Kavalunas' ·1973 
Wisconsin it1come tax rPtun: and 
d1salic)wed tr1e suotracr mod1f1cation 
claimecl tor tl-;e profit shar1n~J cJ1s~ri-

bution. Kavalunas was a cash basis 
taxpayer tor the calendar year 1978 

Taxpayer contended he construc
tively received the profit sharing dis
tribution while still a legal resident of 
Illinois and that such income is not 
subject to Wisconsin income 
taxation. 

The Commission held that 
Kavalunas was a legal resident of 
Wisconsin in October 1978 when he 
received a $3,422 distribution and 
such income is subject to Wisconsin 
income taxation. The distribution 
was not constructively received prior 
to September 1, 1978. 

The taxpayer has not appealed this 
decision. 

Ronald D. Stelson, et.al. vs. Wis
consin Department of Revenue 
(Wisconsin Tax Appeals Commis
sion, November 12, 1982). This is an 
appeal ot the department's disallow
ance of meal expenses claimed by 
the taxpayers as employee business 
expenses for the calendar years 
1977. 1978 and 1979. The taxpayers 
were, during the period involved, em
ployees of Prince Corporation of 
IVlarshtield, Wisconsin, working as 
truck drivers. 

Taxpayers worked four days per 
week, in 12-12½ hour days, depend
ing on their trip destination, averag
ing between 48 - 53 hours per week. 
They would receive their daily truck 
driving assignment from their em
ployer's dispatcher. starting as early 
as 5:00 am. and returned home as 
late as 8:30 p.m., the same day. Our
ing the years involved, they were not 
away from home overnight. 

The taxpayers received cash meal 
reimbursements from their employer 
Prince Corporation, for the mea 1s 
they consumed away from their em
ployer's place of business on their 
daily travels. They accounted to their 
employer for their claimed meal reim
bursements by submitting a weekly 
expense account. Both trieir em
ployer and the United States Inter
state Commerce Commission re
quired the taxpayers to maintain a 
daily log of their travels. The taxpay
ers employer, Prince Corporation, 
inciuded the meal reimbursement it 
paid the taxpayers on its Form 1099 
The taxpayers deducted same as an 
employee business expense on their 
1977, 1978 and 1979 W1sconsi1"1 indi
vidual incorne tax returns 



The taxpayers maintain that be
cause of their irregular work sched
ule and their accountabil1ty to their 
employer, the meals in question 
should be construed to be for the 
"convenience of their employer", 
and thus, deductible under Section 
119 of the Internal Revenue Code. 

The Commission held that the cash 
meal reimbursements received by the 
taxpayers during the years 1977, 
1978 and 1979 were not meals fur
nished on the employer's business 
premises, or meals furnished "while 
away from home", and also were not 
furnished for the "convenience of the 
employer", as those phrases are uti
lized in the Internal Revenue Code, 
and defined in the cases interpreting 
the Code; and thus, are not deduct
ible employee business expenses, 
under IRC, Sec. 119. 

The taxpayers have not appealed 
this decision. 

Allred L. Wenger and Laura E. 
Wenger vs. Wisconsin Department 
of Revenue (Court of Appeals, Dis
trict II, November 23, 1982). Alfred 
and Laura Wenger appealed from a 
judgment upholding a determination 
by the Wisconsin Tax Appeals Com
mission that the department cor
rectly denied the Wengers' petition 
for redetermination of Income tax as
sessments made against them for 
the years 1974-77 and correctly as
sessed a twenty-five percent negli
gence penalty against the Wengers 
for the year 1977. The issues on ap
oeai are whether the income from 
property and iitet1me services as
signed by the Wengers to a family 
trust is taxable to the Wengers as in
d1v1duais and whether the depart
ment properly assessed a negli
gence penalty for the year 1977. 

In January 1973, Allred Wenger 
owned a fifty percent partnership in
terest m the Millard Machine Shop. 
The other fifty percent interest was 
held by R. Logan Wenger, Alfred s 
son. On June 25, 1973, the elder 
Wenger set up a trust called the Al
fred L Wenger Family Estate. A 
Trust. The trust instrument was 
signed by Alfred Wenger as grantor
creator and by his wife, Laura, and 
his son as trustees. The trust instru
ment gives the trustees virtually un
limited power over the trust and does 
not identify any beneficiaries 

On Ju1y 2, 1973, Aifred We'lger con
veyed ooth real and personal :::irop
erty and leased two automobiles to 
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the trust. The following month, 
Wenger conveyed ·the exclusive 
use" of his "lifetime services and all 
the currently earned remuneration 
therefrom'' to the trust Laura 
Wenger, an employee of Walworth 
County also transferred her property 
to the trust. After creation of the trust, 
the Wengers retained complete con
trol over all of their income and 
assets. 

In 1974, the trust paid the elder 
Wenger's personal deductible ex
penses, such as medications and 
medical care; it also paid the 
Wengers' nondeductible living ex
penses, such as housing. transpor
tation and clothing. 

The trust filed 1974 through 1976 re
turns reporting Alfred Wenger's part
nership income and the wages that 
Laura Wenger received from Wal
worth County. The Wengers filed re
turns reporting only the income re
ceived as trust manager and 
secretary and some interest income. 

On January 12, 1976. the department 
made ad1ustments to the Wengers' 
individual returns for 1974, transfer
ring the income reported by the trust 
to the Wengers individually. When 
the trust and the Wengers submitted 
returns /or 1977 that followed the 
pattern of the three pre'1ious years, 
the department assessed a twenty
five percent negligence penalty 
against the Wengers tor filing incor
rect 1977 returns. 

The Court of Appeals rieid that in

come is taxed to the persons who 
earn 1t and thE: income of a grantor 
trust is taxable to the 91-a!ltors .. '26 
U.S.C. secs. 672(a) and {b), 674(a) 
and 677(a) Where 2n assignment of 
lifetime services r1as been made to 
an entity. 1dentificaticr, of the proper 
taxpayer depends on whether 1t is 
the person or the entity that in fac1 
controls the earning of the income 
Allred Wenger has complete control 
over his work as a machinist 
Wenger's partnership income v,.ias, 
therefore. taxable to him rather than 
to the trust l_aura Wenger did not 
even formally convey her lifetime seI·
vIces to the tr'-..lst. Her wages were 
properly taxable to her 

The Court of Appeals aiso he:d that 
the department properly assessed 
the twenty-five percent negligence 
penalty against the Wengers fo· tre 
year 1977. The We:,;]ers did not 
show good cause for the f1l1rig oi an 
incorrect 1977 return. The '/V'engers 
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were aware that both the department 
and the Tax Appeals Commission re
garded their trust arrangement as in
effective to shift their burden of taxa
tion onto the trust. 

The taxpayers have not appealed 
this decision. 

SALES/USE TAXES 

A. F. Gelhar Co., Inc. vs. Wisconsin 
Department of Revenue (Circuit 
Court of Dane County, Branch 10, 
December 15, 1982). The issue in this 
case is whether mining and process
ing foundry sand is "manufacturing" 
as defined In s. 77.51 (27), Wis. Stats, 
so that a company engaged in this 
business is exempt from the sales 
and use tax under s. 77.54(6)(a), Wis. 
Stats, on its purchases. The Court 
concluded that under these statutes, 
and based on the facts presented, 
purchases made by the taxpayer are 
exempt from the sales and use tax. 

The taxpayer, A.F Gelhar Co., Inc., a 
Wisconsin corporation, and its pred
ecessor sole proprietorship, have 
been in the business of mining and 
processing foundry sand since 1919. 
The taxpayer's operation is a three
step process. The first step is the 
blasting of the sand pit to loosen ma
terial so that it may be removed by 
the use of a front-end loader. The 
sand is then t~ansported to a hop
per, where by agitation it is then bro
ken up according to size by a oro
cess using belts and screens. The 
material ir excess of one-half to one
quarter inch Is rejected. 

Since 1977 the material from the 
l1opper screens has beer; run 
through washing equipment which 
removes extraneous materials and 
impurities. such as wood chips; dirt, 
stones and Hace e!e1nents of cal
cium ox:de. titanium oxide, magne
sium oxide. iron oxide and clays. Af
ter screening and washing, the sand 
is dried and further screened into 
bins, according to grain t1neness 
The taxpayers finished product ,s 
graded and blended according to 
specifications pubiished by the 
American Fouridryman's Society. a 
national trade organizaiion. 

All of the equIpmen: used by the tax
payer in its operation is located and 
operated wItnIr, the confines of its 
pits The Sta rid a rd Industrial Class1f1-
ca1I0:1 of the US Office of Manage
ment and Budget classifies the tax
oayer-'-; business as "rrnn1ng· 
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The Circuit Court supported the find
ings of the Wisconsin Tax Appeals 
Commission 1n its April 23, 1982 
dec·1s·1on. 

The Court concluded that the tax
payer· s finished product ·1s a new ar
t:cie wrth a different form, use and 
:1ame. produced by a process re
garded as manufacturing. It also 
ruled the taxpayer's sand operation 
is considered '·mam.:facturing" as 
defined ins. 77.51 (27). Wis. Stats., so 
rt is entitied to an exemption from tax 
under s 77.54(6)(a). Wis. Stats, for 
its purchases of machines, supplies 
and repairs 

The department has appealed tt"1is 
decision to ~he Court of Appeals 

Security Savings and Loan Associ
ation vs. Wisconsin Department of 
Revenue (Wisconsin Tax Appeais 
Commission, December 22. 1982). 
The issues in this case are ( 1) 
whether the taxpayer is liable for use 
tax on items purchased from both 
out-of-state suppliers and iri-state 
suppliers for give mvay as premiums 
on sa1i1ngs deposits: (2) whether the 
taxoaver is liable for use lax on items 
(bott'1 premium items and non-pre
miun: items) purchased from in-state 
vendors, i e, whether the vendor or 
the vendeP, is resporsit=:le for the 
sales and use tax due on these 
purchas9s and (3) 1Nhetrer the negii
gence penalties assessed by the de
partment 8(8 proper 

The prem 1um ·1tems Jre 1terns which 
the taxpayer gave awav io its cus
lorners for s2:vrngs depos:ts as part 
_,f its promo11oria1 campa1gr1s. Dur
:!'Q th;s pwiocl the taxpayer never 
r'!"0'; 1cl~ci ve,,,cJors with resale cert1t1-
c.aie~. Dil i:s fJIJrchases frcrn :ri-sta!e 
·-;ennors. Th,s association v.1as sub
Jec) to fedsra! guideline;:; establish
•r1g C:<?1i;rigs Cl-, the COST ')f itHY',S that 
cou!d bE:' given away. If thB cost of ar. 
1tern was above trle federa1 ceiling, it 
\VOuid ~-hai·ge for tr1E: portior~ above 
U1e ::::::e1i,ng at :;ost. !ht:- ·1rwok:e piice 
fht: iaxpay·e:- had no seller's permit 
hecau~:,;e 1: was not sel!:ng items 
abu·-.,e ::::os: 

Tf1e :n-staie vendoi's fm1,..; vvhorr ~he 
'.a,:ca-.·e:.: DL:~::,:-ia:,.F,cl 1te::1s L;pc~; 
.\ ... riich rr1e '.!S"-' tax nere1r. 1s irnpose(J 
U:>'Jer 1.~:fcHr:1e,::; the taxr,2.yer tha 1

, 

tney ·//t~re :1ci coi12ct1nq or pay!nCJ 
s::i.!e;: ta;-: :::,n these p'.nchis-:;s 

Dt1e tc 11-,e comrnencrrne-nt oi this 
2ud1t ~1ICJ09 vv1tr1 nfom1aliOil h1;i:·:g 
ci·1::se[;;',nated ;u S2\/iii~;:: 2.,, ioa::s 
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generally concern·1ng the depart
ment's policies on use tax liability for 
give away premiums purchased. in 
1976, the taxpayer began filing use 
tax returns, although 1t began 
purchasing items for give away prior 
to 1972. 

The Commission held that the asso
ciation was the user of premium 
items purchased to give away to cus
tomers ma,1ng deposits as part of its 
promotional campaigns and such 
purchases are sub(ect to the use tax 
under s. 77.53(1 ), Wis. Stats., whether 
purchased from out-of-state or in
state vendors. The Commission also 
found that pursuant to s. 77.53(2), 
Wis. Stats., the association is subject 
to use tax on purchases (of both pre
mium and non-premium items) from 
in-state vendors for which it is un
able to provide receipts with the 
sales tax separately stated 

The Commission also found that the 
negligence penalties 1n both assess
ments did rwt apply, because the 
taxpayer has shown by satisfactory 
evidence 1hat its failure to file re
q:...i'1red use 1ax returns was due to 
reasonable cause and not due to 
neglect. 

The taxpayer has ap pea!ed this deci
sion to the Circuit Court. Tr'e depart
mer:i will .1ot appeal this dec1s1on. 

Senior Golf Association of Wiscon~ 
sin, inc. vs. Wisconsin Department 
of Revenue (Wisconsin Tax Appeals 
Comrni:-:;sion, December 16, 1982). 
The issue 1n this case iS whether the 
golf associat1or1's membership 1ees 
and annual dues are suojer.t to ihe 
sales tax under s 77.52(2)(a)2, Wis 
Stats 

The association is a no1·,-stocf\ non
profit Wisconsin corporation orga
nized under Chapter 181 of the Wis
consin Statutes. The cur pose of the 
orga.nization is to conduct golf out
ings of its :-r1er.1bers. It has approxi
mately 500 membe'.'S, and the requ:
s1te for membership :s that the 
appi1c:-:1nt must be 8 re::;1c1ent of tne 
Staie of VIJ1scons1n. rn~st be an ama
re1n golfer, and rr1;;';'._ ~e at 1eas! 55 
vears of age 

The 2ssoc,c1tinr: c..cnclucts sever1 go!f 
outings a yenr and i70 to 190 mem
bers alrnnd sach event. Six of these 
are or1e·day goli outings and one of 
the, ev2nts 1s a tv~o-day outing tha\ 
extend~: over a lwn-day per,od. Th6 
taxpayer owns no qo:i iacdi'.!8S of 
ar•y k·1•1d. such as a s·uLJnouse 01· a 

golf course. They hold these outings 
at private country ciubs. 

The members of the association dur
ing the years 1977 through 1980, 
paid an initiation fee of $25 when 
they were elected lo membership. 
They also must pay annual dues to 
belong to the association. In 1977, 
the annual dues were $12.50, and 1n 
7978, 1979, and 1980, the annual 
dues were $15.00. Members are noti
fied of planned outings by mail and 
asked to register if they plan to at
tend. The Senior Golf Association 
states the per person price for each 
outing and collects the money from 
its members. The price ordinarily 
covers the cost of the outing and in
cludes lunch, dinner, trophies, golf 
cart rentals, etc. The outing fees col
lected by the association are paid to 
the private country club hosting that 
event. 

The Commission ruled that the asso
ciation's membership fees and dues 
are subject to the sales tax under 
s. 77.52(2)(a)2. Wis. Stats .. and Rule 
Sec. Tax 11 65(1 )(b) of the Wisconsin 
Administrative Code. 

The taxpayer has appealed this deci
sion to the Circuit Court. 

Jan R. Toubl d/b/a Toubl Game Bird 
Farms vs. Wisconsin Department of 
Revenue (Wisconsin Tax /1.ppeals 
Commission, November 12, 1982). 
Toubl Game Bird Farms was a part
nership between Jan R. Toubl and 
l1is father. Raymond F. Toubl, during 
the period under review Jan Toubl 
was the operator of the business 
The taxpayer's main business activ
ity was to raise and sell iive garne 
birds, 1;1ciud\ng r\ng-neckeci 
pheasants, chukar partriCge, wild 
turkeys and Hungarian partridge. 
The taxpayet" keeps the breeders: 
gathers and incubates eggs; raises 
the new!y hatched chicks·, and seiis 
both chicks and older iJirds as 
needed. 

Jan Toubl test:f1ed :hat abcut 7W:.'o 
of his grus::; sa!es we 0 e live 
pheasants to hunting ciubs for the 
hL.:nt!ng c!ubs' customers to shoot 
:some customers wo~.1ld retain and 
eat Lhe Shot pheas2n(i· no 1·NA-?

tf""lan 5% vvere killed a;1d dressed 
birds sold tc indi'-Jiduais, and non~~ 
were sold to restaurants; EJbout 2r;.10 

were sold to dog ken:1e!s for tra!n1r.g 
dogs. and u·-1e rerna1rnng 150,;, of 
gross sales were "chicks and eygs· 
to pu1chasers whc had licenses from 
;-t:eir s:a1es. 1nciuding Vv'1sr.:ons:n, en-



titling them to obtain birds and eggs. 
In addition, a very small number of 
birds was sold to taxidermists. 

During this period the taxpayer did 
not have a seller"s permit and did not 
collect sales tax on any of its sales 
nor file sales and use tax returns with 
the department. In addition the tax
payer did not request nor receive 
sales and use tax exemption certifi
cates from its customers. The tax
payer did not contact any represent
ative ot the department to inquire 
into the sales tax status of its sales, 
nor review the Wisconsin Statutes. In 
April, 1981 the department sent Jan 
Toubl a 2-page memorandum, cap
tioned '·To Operators of Shooting 
Preserves and Game Farms", which 
summarized the appl1cat1on of the 
sales tax law to the gross receipts of 
these types of businesses. 

The Tax Appeals Commission indi
cated that the first issue tor deterrni-• 
nation was vvhether the taxpayer's 
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sales of pheasants and other game 
birds were exempt under s. 77.54(20). 
Wis. Stats., from the Wisconsin sales 
tax as sales of food, food products, 
and beverages for human consump
tion. The Commission found that the 
taxpayer's sales of pheasants and 
other game birds to hunting clubs, 
dog kennels, taxidermists, and its 
sales ot eggs and chicks were not 
exempt from the Wisconsin sales tax 
as sales of food, food products, and 
beverages for human consumption. 
The taxpayer had not met its burden 
of proof in providing exemption cer
tificates covering these sales as re
quired by ss. 77.52(13) and (14), Wis. 
Stats., or by showing in some other 
way, by clear and convincing evi
dence, what measure of tax is 
exempt. 

The Tax Appeals Commission also 
held the taxpayer was not relieved of 
its tax liability on the basis of equ1ta-

7 

ble estoppel, and the taxpayer has 
not shown that it has been denied 
equal protection of the laws under 
Amendment XIV, sec. 1 of the U.S. 
Constitution by the imposition of 
saies and use tax on its sales of 
game birds 

The fourth issue was wr1ether refer
ences in the assessment notice to 
Wisconsin Statutes not applicable to 
the assessment invalidate the as
sessment. The Commission found 
that such references do not invali
date the assessment for the years 
1974 and 1975. 

Tl1e last issue was whether the de
partment's imposition of delinquent 
interest rates was in accordance 
with tt1e law and the Commission 
held that it was. 

The taxpayer has not appealed this 
decision 

INDIVIDUAL INCOME TAXES 

("Tax Releases" are designed to provide answers to the 
soecific tax quesrions covered, based on the facts indi
cated. However. the answer may not apply to all questions 
of a similar nature. In situations where tt1e tacts vary from 
1hose given herein. it is recommended that advice be 
soughr from the Department. Unless otherwise indicated. 
Tax Fie/eases apply for all penods open to adJusiment. Ali 
relerences to section numbers are to the Wisconsin Stat
utes unless otherwise noted.) 

1. Is Interest Income Received From Bonds Issued by the 
Wisconsin Housing Finance Authority Taxable? 

Facts and Question: \s interest income which an individual 
receives trorn bonds issued by the Wisconsin Housing Fi
r•ance A:Jthoritv exc!udab1e from his or her V'✓ iscons1n tax
abie :ncorne under the provisions of s. 234.28, Wis. Stats.? 

Answer: No. Interest received from a bond issued by the 
Wisconsin Housing Finance Author'1ty is subject to Wis
cons:11 income tax. Sectiori 234.28 ot the Wisconsin Stat
utes provides that tr1e Wiscor·;sin Housing Fin&r,ce Author
ity (which is a corporate pub!1c body created by the 
Legislature) rtse/t 1s exempt from taxatior on income it re
ceives. n1e 1ax exemption provided by s. 234.28. Wis. 
Stats does not extend !o .1nterest N.rnct"l is recsived bv 1ndi
v1dua!s \!Vho :nvest in Wisconsin Housing Finance Auther· 
:t'/ bonds. 

INDIVIDUAL INCOME TAXES 
Is interest Income Received From Bonds lssuec! by the 
Wisconsin Housing Finance Author:ty Taxab!e? 

2 Stock Di··11dend From a Oiv1ciend Reinvestment P!an OT a 
Quaiif1ec.l PurJiic Ut:l1t'.✓ 

CORPORATION FRANCHISE/INCOME TAXES 
i Deductibility ot Motor Ca:·riers' Opernting l\uthorit1es 

SALES/USE TAXES 
1 Construction and Leas1r:g Grain Storage Bins a~1d Si:os 

to Farmers 
2. Governme'1tal Unit's R8ceip1s Frorr Shrub anc.l Tree 

Ser,/1ces ar,d Charges ta: Trees 
3. 'c...andscapmg and Lawn Ma1ntenanc8 on a Ufr1ty'::i 

Right-of-I/Vay 

HOMESTEAD CREDIT 
!. $5,000 V\/rne-olf 1or Sec:.1on 179 Pror.=,,erty ~Jot 

Cons1do,red Oeprgc1a(,~ :·; for hDP7PStead Credit ond 
Far:·riiaPd Cric;d1t 

(Tr·1e borias which are the subJe-ct or th:s Tax fleiease 
shou,1d be distinguished from bonds vvhich r10.y be !ss0ed 
b/ a mumcioalpub!ic housing author:ty. interest ::rn public 
housing authority bo:1ds of \1'.Jiscor:si:~ :1untc1palit1es is ex
emrr frnm Wisconsir income tax ~nder s. G6.40C14), Wis 
Slms. Sf::e Admin1;,trot!vG ru:e Tax 3.095i~i).) 

2. Stock Dividend From a Dividend Reinvestment Plan ot 
a Qualified Public Utility 

Que::;t 1,Jn· An 1ndi'v:dua: received a stcck ::fr,/ldnnd fr:)m o 
div1der1d :·sinvestmenr of a q~Jai.fied pub!ic '.Jti1:t:..1. T~ls 
d1vider1d has beer, excluded lror;1 tederal taxabie 1r.comt:: 
tiul r1ust be acided back (per s. 77.CS{i)(a)12. \f,,',s. S:ats 1 

;ri determinir:g t""-:is m h,2r Wisc-:::,,nsin 1axabie 1r1con1~. tf t1·11.Q. 
,~,d1\·:c.1ua! did not uss an'/ {or used on!y a port10~1) of tne 
$100 ciiv1C11?nd excius•on r_:;r1y/1ded by th':: Interns! Re,;er:uf': 
Cc,.cl8 \N 1,::::,1 cJe1er;n;:>ir;g r_he an1n.:nl of clt\11r::ie:1:i ,r,:.:.:(.'T;(' 

u,1 ,111 ,s 8 oi .-p~ l','t ·1er ·:.,\•.:~:::01;::;.,,n F--c)t:n 1. car: :he 
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