State of Wisconsin

Department of Revenue I m p O rtant Ch an g eS

* Sheboygan County tax begins January 1, 2017

» Kewaunee County tax begins April 1, 2017

* Brown County football stadium tax ended
September 30, 2015

_ocal Exposition
Taxes

For Persons Selling Lodging, Food
or Beverages, or Renting Automobiles
in Milwaukee County

Includes information on:

Registering

Filing returns and paying the tax
What’s taxable and what’s exempt
Recordkeeping

Publication 410 (07/15)



Table of Contents

Page
I. INTRODUCTION ......ccveiviieeiie e 3
I1. WHO IS SUBJECT TO LOCAL

EXPOSITION TAXES?......cooeeiiveci, 3
A. Who Is Subject to the Taxes?........cc.ceeeuenen. 3
B. Where Does a Sale Take Place?.................. 4
C. Who Must RegiSter? ........cccoovevvevvriveiiesennnns 5
D. HOW to REQIStEr ......ccovereieiiicisecseeee 5
1. COMPUTING THE TAX....ooooiiiieiiee, 5
A. Tax Imposed on Sales Price..........cccceeevenne.n. 5
B. Collecting Tax From Customers.................. 6
C. Annual Tax Liability Less Than $5............. 6
IV. ACCOUNTING METHODS.................... 6

V. FILING RETURNS AND PAYING
THE TAX e 6
A. FilingaReturn .........ccocoooiiiiiiiiniceeee, 6
B. How Often Must a Return Be Filed? ........... 7
C. Due Date for Filing.......cccoovvevviiiiineneniens 7
D. Business at More Than One Location.......... 7
E. Seasonal Sellers ........cccovvviiiiniincnnninens 7
F. Obtaining an Extension of Time to File.......7
G. Payment of TaX......ccooovereieiiniinine s 7
VI. ROOM TAXES......coie e 8
A. BasiC ROOM TaX......ccorvieirinisinienenie e 8
B. Additional Room TaX .......cccocvevrrvneerinnnnnn 8
C. Exemptions From Room Taxes ........c.ccce..... 8
VIl. FOOD AND BEVERAGE TAX.............. 9
A. What’s Taxable? ......c.ccccooiviiiiiiiirieee, 9
B. What’s EXeMpPt?......ccccovveveviiiecceee e 16

C. Examples Illustrating Sales of Candy,

Soft Drinks, Prepared Foods, and

Alcoholic Beverages.........ccocovevviveivesnene. 17

Page
D. Combination of Items That Includes
Items Subject to the Local Food and
Beverage TaX.....cooeeeneeiieniee e 21
VIII. RENTAL CAR TAX .o 23
A. What’s Taxable?........cccocoviiiiiiniiiiiene 23
B. What’s EXempt?........cccoovvvrinineieeeeee 24
IX. INTEREST AND PENALTIES.............. 25
Al INEEreSt .o 25
B. Penalties.......ccccoovviiiiiiiiineee 25
C. Additional Enforcement of Room Tax......26
X. CORRECTING AN ERROR. ................. 26
A, Underpayments.........cccocvvvveeienneiesiesiennens 26
B. Overpayments - Claims for Refund........... 26
C. Seller’s Requirement to Refund Local
Exposition Tax to Its Customer ................. 27
Xl. RECORDKEEPING .........ccooeviviiiiienn, 27
A. General Records to Keep......cc.ccoocevveiennne 27
B. Records to Keep - Exempt Sales and
CertifiCates.......coovvvirieriieresee e 27
XIl. YOU MAY BE AUDITED........ccceeuvenne 28
X1 1IF YOU HAVE QUESTIONS ................ 28
APPENDIX I: Are You Selling “Prepared
FOOA™? .o 29



Local Exposition Taxes

IMPORTANT CHANGES

Football Stadium Tax in Brown County Ends
September 30, 2015. Page 3.

I. INTRODUCTION

The City of Milwaukee created a Local Exposition Dis-
trict called the “Wisconsin Center Tax District” for the
purpose of acquiring and managing exposition center
facilities. To fund these facilities, the District adopted
the following taxes:

e 2.5% basic room tax
e 7% additional room tax (City of Milwaukee only)
e 0.5% food and beverage tax

e 3% rental car tax

These taxes apply to persons selling lodging, certain
food or beverages, or who are primarily engaged in the
short-term rental of passenger automobiles in munici-
palities located wholly or partially within Milwaukee
County.

This publication explains who is subject to the local
exposition taxes, how to register, file returns and pay
the taxes, and what types of tangible personal property
and services are subject to these taxes.

The Wisconsin Department of Revenue is responsible
for administering the local exposition taxes and distrib-
uting the taxes to the district.

Note: Certain sales and purchases which are subject to
the local exposition taxes may also be subject to the:
(a) 5% state sales and use taxes, (b) 0.5% county sales
and use taxes, (c) 0.1% baseball stadium sales and use
taxes, and (d) 0.5% football stadium sales and use taxes
(the football stadium tax ends on September 30, 2015).
Additional information about these taxes is contained in
Publication 201, Wisconsin Sales and Use Tax Infor-
mation.

All retailers that are registered in Wisconsin to collect
and remit the 5% Wisconsin state sales and use tax are
also required to collect and remit the applicable county
and stadium sales and use taxes for any sales that are
sourced to a county or stadium district that has adopted
the applicable county or stadium sales or use tax. This

provision applies regardless of whether the retailer is
“engaged in business” in the county or stadium district
in which the sale takes place. See Part Il.A. for infor-
mation about when a retailer is subject to the local ex-
exposition taxes.

CAUTION

The information in this publication reflects interpreta-
tions by the Wisconsin Department of Revenue of laws
enacted by the Wisconsin Legislature and resolutions
adopted by the Wisconsin Center Tax District as of Ju-
ly 1, 2015. Laws or resolutions enacted after this date,
administrative rules, and court decisions may change
the interpretations in this publication.

Important: In this publication, “Milwaukee County”
includes a city or village wholly or partially in Milwau-
kee County.

Example: The Village of Bayside is located in both
Milwaukee County and Ozaukee County. The City of
Milwaukee is located in Milwaukee, Washington, and
Waukesha Counties. Since the Village of Bayside and
the City of Milwaukee are located partially within Mil-
waukee County, they are in “Milwaukee County” for
purposes of the local exposition taxes. All sales that
take place in the Village of Bayside or the City of Mil-
waukee are considered to be in “Milwaukee County,”
regardless of whether the sale took place in the Mil-
waukee County portion or the other county portion of
the Village of Bayside and City of Milwaukee.

Il. WHO IS SUBJECT TO LOCAL
EXPOSITION TAXES?

A. Who Is Subject to the Taxes?

Every person selling lodging or certain food or bev-
erages, or who is primarily engaged in the short-
term rental of passenger automobiles is subject to
the local exposition taxes if the sale or rental takes
place in Milwaukee County, regardless of whether
the person is “engaged in business” in Milwaukee
County.

Example: Company, located in Madison, sells can-
dy to Customer located in Milwaukee County.
Company is not “engaged in business” in Milwau-
kee County. Company ships the candy to Customer
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via the United States Postal Service to Customer’s
location in Milwaukee County. Company is re-
quired to collect and remit the 0.5% local food and
beverage tax on this sale.

Exception: Persons selling candy, soft drinks, pre-
pared foods, and alcoholic beverages subject to the
food and beverage tax are exempt from the tax if
their liability for the tax on such candy, soft drinks,
prepared foods, and alcoholic beverages is less than
$5 for the taxable year.

. Where Does a Sale Take Place?

The local exposition tax only applies to transactions
that take place in a Local Exposition District.

e Local Lodging Tax

A sale of lodging takes place at the location
where the purchaser makes first use of the lodg-
ing (i.e., where the lodging is furnished to the
customer).

If the lodging is furnished in Milwaukee Coun-
ty, it is subject to the 2.5% basic room tax. If
the lodging is furnished in the City of Milwau-
kee, it is subject to the 2.5% basic room tax and
the 7% additional room tax.

e Local Food and Beverage Tax

A sale of taxable food and beverages takes
place at the seller’s business location if the pur-
chaser receives the food or beverage at the
seller’s business location. If the purchaser does
not receive the food or beverage at the seller’s
business location, the sale takes place at the lo-
cation where the purchaser or the purchaser’s
designated donee receives the food or beverage,
including the location indicated by the instruc-
tions known to the seller for delivery to the
purchaser or the purchaser’s designated donee.

Example: A restaurant in Waukesha County
receives an order for prepared food. The pre-
pared food is delivered by the restaurant to the
customer’s Milwaukee County address. The
sale of the prepared food is subject to the 0.5%
local food and beverage tax, because the sale
took place in Milwaukee County (where the
restaurant delivered the prepared food to the
buyer).

Local Rental Car Tax

The location of an automobile rental is as fol-
lows:

A rental that requires only one payment

The rental of an automobile that requires only
one payment takes place at the lessor’s (sell-
er’s) business location if the lessee (customer)
receives the automobile at the lessor’s business
location. If the lessee does not receive the au-
tomobile at the lessor’s business location, the
sale takes place at the location where the lessee
or the lessee’s designated donee receives the
automobile, including the location indicated by
the instructions known to the lessor for delivery
to the lessee or the lessee’s designated donee.

A rental that requires more than one payment

The rental of an automobile that requires more
than one payment takes place at the automo-
bile’s primary location as indicated by an
address for the automobile that is provided by
the lessee and that is available to the lessor in
the records that the lessor maintains in the ordi-
nary course of the lessor’s business, if the use
of such an address does not constitute bad faith.
The location of the rental of the automobile is
not altered by any intermittent use of the auto-
mobile at different locations.

Example 1: Individual rents an automobile for
the month of February 2013 (28 days) from Car
Rental Company, who is located in Milwaukee
County. The monthly rental rate is $300, which
is required to be paid in one payment when In-
dividual picks up the automobile at Car Rental
Company’s business location. Individual is
staying at a hotel in Illinois. Car Rental Com-
pany’s rental of the automobile is subject to the
local rental car tax, since the rental of the auto-
mobile takes place at Car Rental Company’s
business location, where Individual receives the
automobile from Car Rental Company.

Example 2: Assume the same facts as Exam-
ple 1, except that Car Rental Company delivers
the automobile to Individual at the Illinois hotel
where Individual is staying. Car Rental Compa-
ny’s rental of the automobile is not subject to
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the local rental car tax, since the rental of the
automobile takes place at the location where
Individual receives the automobile from Car
Rental Company (i.e., the Illinois hotel where
Car Rental Company delivers the automobile to
Individual).

Example 3: Assume the same facts as Exam-
ple 1, except that Car Rental Company requires
Individual to make four weekly payments for
the rental of the automobile (rather than one
monthly payment). Individual provides Car
Rental Company with the Illinois address of the
hotel as the primary location of the automobile.
Car Rental Company’s rental of the automobile
is not subject to the local rental car tax, since
the rental requires more than one payment and
the primary location for the automobile provid-
ed by Individual is the Illinois hotel.

Note: For more information about which sales or rent-
als are subject to the local exposition taxes, refer to the
following:

e Room taxes, Part VI.
¢ Food and beverage tax, Part VII.

e Rental car tax, Part VIII.

C. Who Must Register?

Every person subject to any of the local exposition
taxes is required to register with the Wisconsin De-
partment of Revenue.

Note: Even though you are registered for Wis-
consin sales and use tax purposes, you are still
required to register for the local exposition tax-
es. You will not be issued a separate exposition
tax permit. You will be registered under your
sales or use tax number.

. How to Register

Application to collect local exposition taxes may be
made using one of the following methods:

e Use the Department of Revenue’s online Busi-
ness Tax Registration Process to submit the
application electronically.

o Complete Form BTR-101, Application for
Business Tax Registration, and mail it to the
Department of Revenue. Keep a copy of the
completed application for your records.

It is important that you fill in all the requested in-
formation on the online application or on
Form BTR-101.

Note: You may apply for a seller's permit and regis-
ter for local exposition taxes at the same time or
you may apply for each separately. Although you
previously could not register for local exposition
taxes using the online Business Tax Registration
Process if you already had a seller's permit, the de-
partment's online system can now accept your
registration.

COMPUTING THE TAX

A. Tax Imposed on Sales Price

The local exposition taxes are imposed on a seller’s
taxable “sales price.” The “sales price” is the total
amount of the consideration for the sale or rental,
whether received in money or something other than
money.

Example: A restaurant sells a pizza for $10 and
charges $1 for delivering the pizza to a location in
Milwaukee County. The “sales price” of $11 is sub-
ject to the 0.5% local food and beverage tax. The
charge to the customer is computed as follows:

Selling price of pizza $ 10.00
Delivery charge 1.00
Sales price subject to tax* $ 11.00
State, county, and baseball stadium

tax ($11 x 5.6%) .62
Food and beverage tax ($11 x 0.5%) .06

Total charge to customer $ 11.68

*The sales price does not include any taxes legally imposed direct-
ly on the purchaser that are separately stated on the invoice, bill of
sale, or similar document that the seller gives to the purchaser (e.g.,
Wisconsin state, county, and baseball stadium sales tax).

The sales price for local exposition taxes is comput-
ed in the same manner as for Wisconsin state sales
and use tax purposes, except that for local exposi-
tion taxes, there is no exemption for insurance
charges, unless the insurance charges are separate
and optional to the customer.
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B. Collecting Tax From Customers

The local exposition lodging and food and beverage
taxes imposed on a retailer may be passed on to the
customer. When the local exposition rental car tax
applies, the retailer is required to collect such tax
from the customer.

A retailer determines the amount of local exposition
tax that may be collected from a customer on a
transaction by multiplying the 0.5% local food and
beverage tax rate, the 3% rental car tax rate, or the
2.5% room tax (plus the 7% additional room tax,
when applicable) by either the aggregate sales price
of all taxable items sold in a single transaction or by
multiplying the sales price of each item separately
by the tax rate and then totaling the results. The tax
collectible from the customer is rounded to the
nearest cent.

Example 1: A grocery store in Milwaukee sells
candy for 50¢. The food and beverage tax charged
to the customer is zero (50¢ x 0.5% = .25¢ rounded
to the nearest cent, which is zero).

Example 2: A restaurant in Milwaukee County
sells prepared food for $11. The food and beverage
tax charged to the customer is 6¢ ($11 x 0.5% =
5.5¢ rounded to the nearest cent, which is 6¢).

The seller is subject to the local exposition taxes,
even if the tax is not collected from the customer.

C. Annual Tax Liability Less Than $5

If a seller’s liability for the local food and beverage
tax is less than $5 for the taxable year, that seller is
exempt from that tax for that year (i.e., the exemp-
tion applies to persons with less than $1,000 of
sales subject to the local food and beverage tax).

IV. ACCOUNTING METHODS

The accrual method of accounting must be used by all
sellers to determine and report their taxable sales, with
one exception. The Wisconsin Department of Revenue
may, if it is satisfied that an undue hardship would re-
sult from using the accrual method, permit some other
method, such as the cash method of accounting. Before
using some other method, written approval must be ob-

tained from the department. Written approval is not re-
quired to use the accrual method.

Under the accrual method of accounting, all cash, cred-
it, installment, and conditional sales are included in the
total sales on the return for the reporting period in
which the sale “occurs,” even though all or part of the
payments for such sales are not received until a later
reporting period.

Example: You file a return for the quarter ending
March 31. You report under the accrual method. A $100
sale occurred in March for which you receive payment
in April. The $100 sale must be reported on the return
for the quarter ending March 31, even though payment
is not received until April.

Note: The requirement to use the accrual method, as
explained above, also applies to the 5% Wisconsin,
0.5% county, and 0.1% and 0.5% stadium sales and use
taxes (the 0.5% football stadium tax ends on Septem-
ber 30, 2015).

V. FILING RETURNS AND PAYING
THE TAX

A. Filing a Return
Use My Tax Account, the department's online filing

system, to report the local exposition tax on the Lo-
cal Exposition Tax Return.

My Tax Account is a free, secure online application
that allows you to file and pay your local exposition
taxes electronically. It performs the necessary com-
putations of tax based on information that you enter
and allows you to make your tax payment via elec-
tronic funds transfer, credit card or paper check. My
Tax Account also allows you to:

o View business tax filing and payment history
and identify any tax periods that need attention.

e Change your address, obtain an extension to file
a return or inactivate your account.

e Appeal adjustment notices.

To use My Tax Account, you must obtain a logon
ID and password from the Department of Revenue.
Go to the My Tax Account Common Questions on
the Department of Revenue’s website for more in-
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formation, including how to obtain your logon ID
and password.

Note: Do not use Form ST-12, Wisconsin Sales and
Use Tax Return, to report local exposition taxes.

B. How Often Must a Return Be Filed?

You must file a return for each “reporting period,”
even if no tax is due for that period. Your reporting
period will begin as quarterly. Depending on the
amount of your local exposition tax liability, at
some future date, the Wisconsin Department of
Revenue may notify you in writing that your returns
must be filed monthly or annually. You can check
your account status at any time using My Tax Ac-
count.

. Due Date for Filing

Returns for a quarterly period must be filed by the
last day of the month following the end of the quar-
ter.

Note: If you are later notified that your reporting
period is monthly and your local exposition tax lia-
bility is more than $3,600 per quarter, returns may
be due by the 20th day of the month following the
end of the reporting period. Sellers required to file
by the 20th of the month will receive a written no-
tice from the Wisconsin Department of Revenue
indicating their due date for filing returns.

. Business at More Than One Location

If you are engaged in business at more than one lo-
cation within Milwaukee County, even though you
hold a separate seller’s permit for each location,
you must file one consolidated local exposition tax
return which includes figures for all of your sales
subject to the local exposition taxes.

Note: Do not include sales that take place outside
Milwaukee County on your local exposition tax re-
turn.

Example 1: You operate ten restaurants at ten dif-
ferent locations in Milwaukee County. Your local
exposition tax return should include the taxable re-
ceipts from sales subject to the local exposition
taxes for all ten restaurants.

Example 2: You operate ten restaurants at ten dif-
ferent locations. Two locations have sales in
Milwaukee County. The remaining eight locations
are elsewhere in Wisconsin and do not have sales
subject to the local exposition taxes. Your local ex-
position tax return should only include the total
taxable receipts for the two restaurants that have
sales subject to the local exposition taxes.

Seasonal Sellers

If you are open for business only part of the year,
you may be allowed to file returns on a seasonal ba-
sis. You may submit a written request to Local
Exposition Taxes, Wisconsin Department of Reve-
nue, Mail Stop 5-77, P.O. Box 8949, Madison, WI
53708-8949 to file on a seasonal basis. This written
request should include your Wisconsin seller’s
permit number, the beginning month of operation,
and the closing month of operation.

Obtaining an Extension of Time to File

If you cannot file your return by the due date, you
may request an additional month extension of time
to file using My Tax Account, the Department of
Revenue’s online service. See Part V.A.1. for addi-
tional information about My Tax Account.

You may also request an extension by writing to the
Wisconsin Department of Revenue, Mail Stop 3-80,
P.O. Box 8902, Madison, WI 53708-8902, before
the due date and request an additional month exten-
sion of time to file.

The department may grant you an additional month
from the due date of the return to file. The depart-
ment will notify you if the extension is granted. If
the tax is not paid by the unextended due date, the
tax will be subject to 1% interest per month during
the extension period and 1.5% interest per month
thereafter.

. Payment of Tax

Payments may be made using My Tax Account, the
Department of Revenue’s online service. See
Part V.A.1. for additional information about My Tax
Account.
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ROOM TAXES
Basic Room Tax

A 2.5% room tax is imposed on the sales price from
the furnishing of lodging if the lodging is furnished:

1. in Milwaukee County, and

2. to a person for a continuous period of less than
one month.

This includes (this list is not all-inclusive):

e Lodging furnished in hotels, motels, inns, tour-
ist homes, tourist houses, tourist courts, lodging
houses, rooming houses, apartment hotels, re-
sort lodges, cabins, and other accommodations
available to the public.

e Lodging provided by private camps. See Ex-
ception, below. (Note: Private camps do not
include those operated by corporations or asso-
ciations organized and operated exclusively for
religious, charitable, or educational purposes
when no part of the net earnings inure to the
benefit of any private shareholder or individu-
al)

Exception: If a camp charges one nonitemized
price for meals, lodging, and program access,
the camp’s charge is not subject to tax. It is pre-
sumed that the taxable products included in the
price are less than 10% of the total price, and
the exemption from Wisconsin sales and use tax
provided in sec. 77.54(51), Wis. Stats., applies.
For additional information, see the article on
the department’s website titled “Sales and Use
Tax Treatment of Summer Camps Revised.”

Example: A hotel located in Milwaukee County
provides lodging for two days at the rate of $100
per day to a customer. The customer is also charged
$10 for video rentals and $5 for telephone calls. The
total charge to the customer is $215 ($200 + $10 +
$5). Only the $200 charge for lodging is subject to
the 2.5% room tax.

. Additional Room Tax

An additional 7% room tax is imposed on receipts
subject to the 2.5% basic room tax, as described in

A. above, if the lodging is furnished in the City of
Milwaukee.

Important: This 7% additional room tax does not
apply to lodging furnished outside the City of Mil-
waukee. However, other room taxes administered
by municipalities within Milwaukee County still

apply.

Example 1: A hotel, located in the City of Milwau-
kee, provides lodging for ten days at the rate of
$100 per day to a customer. The charge by the hotel
for the lodging is subject to the 2.5% basic room tax
and the 7% additional room tax (9.5% total). The
charge to the customer is computed as follows:

Lodging $1,000
State, county, and baseball stadium

tax ($1,000 x 5.6%) 56
Basic room tax ($1,000 x 2.5%) 25
Additional room tax ($1,000 x 7%) 70
Total charge to customer $1,151

Example 2: Assume the same facts as Example 1,
except that the hotel is located in Oak Creek, which
is in Milwaukee County. The lodging is subject to
the 2.5% basic room tax. However, since Oak
Creek is not in the City of Milwaukee, the lodging
is not subject to the 7% additional room tax. Cau-
tion: If Oak Creek imposes its own room tax, that
tax still applies.

. Exemptions From Room Taxes

The same exemptions that apply for the 5% Wis-
consin sales and use tax apply to the 2.5 and 7%
room taxes.

Examples of exemptions that apply to lodging for
the 2.5% and 7% room taxes are:

1. Sales to the federal government.

2. Sales to any federally recognized American In-
dian Tribe or band in Wisconsin.

3. Sales to Wisconsin governmental units, includ-
ing Wisconsin counties, cities, villages, towns,
public schools, and school districts.

4. Sales to nonprofit organizations that hold a Cer-
tificate of Exempt Status (CES) from the
Wisconsin Department of Revenue.
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5. Sales by public schools, colleges, universities,
hospitals, sanitoriums, or nursing homes.

6. Sales by agency camps (i.e., camps operated by
corporations or associations organized and op-
erated exclusively for religious, charitable, or
educational purposes when no part of the net
earnings inure to the benefit of any private
shareholder or individual).

7. Sales for resale.

FOOD AND BEVERAGE TAX
What’s Taxable?

The 0.5% tax is imposed on sales in Milwaukee
County of candy, soft drinks, and prepared foods
that are subject to the 5% Wisconsin sales or use
tax. The 0.5% tax is also imposed on sales of alco-
holic beverages in Milwaukee County if the
alcoholic beverage is for consumption on the sell-
er’s premises.

The sales price subject to the local food and bever-
age tax on a restaurant’s sale of prepared food
includes mandatory tips. Discretionary tips are not
subject to the local food and beverage tax when
(1) the amount of the tip is wholly in the discretion
or judgment of the customer; and (2) the customer
has not made an arrangement with the seller regard-
ing the amount or the percentage of the tip.

The local food and beverage tax does not apply to
cover, minimum, entertainment, service, or other
charges made to patrons or customers. However,
sales of items subject to the local food and beverage
tax that are sold to fulfill a minimum purchase re-
guirement are subject to the tax.

Example 1: Tavern charges a cover charge of $10
to enter the establishment. The $10 cover charge is
not subject to the local food and beverage tax.

Example 2: Nightclub requires patrons to purchase
two drinks at $5 each in order to enter Nightclub
and enjoy the entertainment provided (i.e., “two
drink minimum”). Upon entering Nightclub, a pa-
tron pays $10 and receives two drink tickets (i.e.,
each ticket is redeemable at the bar for a drink).

Nightclub’s sale of the two drinks for $10 is subject
to the local food and beverage tax.

1. Candy

Sales of candy in Milwaukee County are sub-
ject to the 0.5% local food and beverage tax.

“Candy” is defined in sec. 77.51(1fm), Wis.
Stats., to mean *“...a preparation of sugar, hon-
ey, or other natural or artificial sweetener
combined with chocolate, fruit, nuts, or other
ingredients or flavorings in the form of bars,
drops, or pieces. ‘Candy’ does not include a
preparation that contains flour or that requires
refrigeration.”

Items that otherwise meet the definition of can-
dy and do not require refrigeration but which
are sold frozen or refrigerated are still “candy.”

Example: A grocery store sells candy at room
temperature or from a refrigerated display case.
Unless the candy is required to be refrigerated,
it is still candy when sold, even if it was refrig-
erated when sold.

2. Soft Drinks

Sales of soft drinks in Milwaukee County are
subject to the 0.5% local exposition food and
beverage tax.

“Soft drink” is defined in sec. 77.51(17w), Wis.
Stats., to mean ““...a beverage that contains less
than 0.5 percent of alcohol and that contains
natural or artificial sweeteners. ‘Soft drink’
does not include a beverage that contains milk
or milk products; soy, rice, or similar milk sub-
stitutes; or more than 50 percent vegetable or
fruit juice by volume.”

Natural and artificial sweeteners include corn
syrup, dextrose, sucrose, fructose, sucralose,
saccharin, and aspartame.

Soft drinks are beverages that are in liquid form
and do not include items that are not in liquid
form such as powdered fruit drinks, powdered
teas, and frozen drink concentrates.
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Water and tea that contain any sweeteners are
soft drinks, unless they contain more than
50 percent fruit or vegetable juice.

Water and tea that are unsweetened are not soft
drinks, even if carbonated or flavored.

All sales of soft drinks in Milwaukee County
are subject to the local food and beverage tax,
regardless of whether the soft drinks are sold
from a dispenser, or sold in cans or bottles, and
regardless of whether they are sold for con-
sumption on or off the seller’s premises.

Example: Grocery Store in Milwaukee County
sells individual cans and bottles of soft drinks,
as well as six-packs, 12-packs, and cases of soft
drinks for off-premises consumption. Custom-
ers select the soft drinks they wish to purchase
from shelves or refrigerated display cases. Gro-
cery Store’s sales of the soft drinks are subject
to the local food and beverage tax.

Prepared Food

Sales of prepared food in Milwaukee County
are subject to the 0.5% local food and beverage
fax.

“Prepared food” is defined in sec. 77.51(10m),
Wis. Stats., to mean any of the following:

(a) Food and food ingredients sold in a heated
state.

Food and food ingredients are sold in a
heated state if they are sold at a temperature
that is higher than the air temperature of the
room or place where the item is sold. Food
and food ingredients that are sold unheated
by the retailer and heated by the customer
are not sold in a heated state.

Example 1: A retailer cooks chicken using
a rotisserie. The retailer then sells these
chickens in a heated state. The sale of the
heated rotisserie chicken is the sale of pre-
pared food.

Example 2: Customer purchases a donut
from Grocer in an unheated state. Grocer
has a microwave that customers can use to

(b)

heat the food and food ingredients they
purchase, if they so desire. Customer uses
the microwave to heat the donut and then
takes the heated donut to the register and
pays for it. The donut sold by Grocer is not
sold in a heated state since the donut was
not heated by Grocer.

Food and food ingredients heated by the re-
tailer, except for the following:

Two or more food ingredients that are
mixed or combined by a retailer for sale as
a single item, if the retailer’s primary clas-
sification in the North American Industry
Classification System (NAICS), 2002 edi-
tion, published by the Federal Office of
Management and Budget, is manufacturing
under subsector 311, but not including bak-
eries and tortilla manufacturing under
industry group number 3118.

Example: A food manufacturer classified
under industry code 31161 of the North
American Industry Classification System
NAICS), 2002 edition, makes hot dogs by
mixing and combining two or more food
ingredients, heating the hot dogs so that
they are fully cooked and then packaging
the hot dogs for sale once they have cooled.
Although the hot dogs were heated by the
retailer while they were being manufac-
tured, they are not prepared food because
the retailer’s primary classification in the
2002 NAICS is manufacturing under sub-
sector 311, assuming the hot dogs do not
meet any of the other definitions of pre-
pared food.

Bakery items made by a retailer, including
breads, rolls, pastries, buns, biscuits, ba-
gels, croissants, donuts, danish, cakes,
tortes, pies, tarts, muffins, bars, cookies,
and tortillas.

Example 1: A bakery mixes ingredients to-
gether to make a cake. The cake mix is then
heated (baked). Once the cake cools, it is
decorated and sold to a customer. Although
the cake was heated by the retailer, it is not
prepared food because it meets the excep-
tion for bakery items. This also assumes
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that the cake does not meet any of the other
definitions of prepared food.

Example 2: A bakery mixes two or more
ingredients together to make a bagel. The
bagel is then heated and placed in a heated
display case for sale to a customer. The ba-
gel is prepared food since it is sold heated.
Although the bagel meets the exception for
bakery items, it is prepared food since it is
sold heated.

Two or more food ingredients mixed or
combined by a retailer for sale as a single
item, sold unheated, and sold by weight or
volume.

Note: Examples 1-7, below, assume that it
is not the retailer's customary practice to
physically give or hand napkins or other
utensils to the customer with the food prod-
uct; plates, bowls, glasses, or cups are not
necessary to receive the food product; and
the retailer's NAICS code is not subsec-
tor 311 or 3118.

Example 1: Grocery Store prepares potato
salad for sale to its customers. Grocery
Store boils the potatoes, cuts the potatoes,
and combines the potatoes with various
other ingredients to make potato salad. At
the customer's request, Grocery Store plac-
es a certain amount of potato salad into a
container. When the customer is satisfied
with the amount of potato salad in the con-
tainer, Grocery Store weighs the container
and prints out a label that contains the
weight and the price. The price is equal to
$3 per pound. Although the potatoes were
previously heated by the retailer when the
potato salad was being made, the potato
salad is not prepared food since it is sold
unheated by weight.

Example 2: Same as Example 1, except
that Grocery Store prepackages the con-
tainers of the potato salad rather than
having the customer select the amount she
wants. The potato salad is not prepared
food since it is sold unheated by weight.

(©)

Example 3: Same as Example 1, except
that customer tells Grocery Store which
size container of potato salad she wants.
Grocery Store charges $1.79 for a % pint
size container, $2.89 for a pint size contain-
er, and $5.49 for a quart size container. The
potato salad is not prepared food since it is
sold unheated by volume.

Example 4: Same as Example 3, except
that Grocery Store prepackages the con-
tainers of the potato salad into the 1/2 pint,
pint, and quart size containers as it is made,
rather than upon the customer's request.
The potato salad is not prepared food since
it is sold unheated by volume.

Example 5: Ice Cream Store makes its own
ice cream by mixing and combining the in-
gredients. Ice Cream Store charges $2.50
for a small container and $5.50 for a large
container. Each container is filled to the
top. The actual weight or volume associated
with each size container is not identified.
The ice cream is prepared food. It is not
sold by weight or volume.

Example 6: Same as Example 5, except
that Ice Cream Store indicates that the
small container is a pint and the large con-
tainer is a quart. The ice cream is not
prepared food since it is sold by volume.

Example 7: Store makes and sells ice
cream cakes, which are not primarily bak-
ery items. Store charges $6.99 for a 4-inch
ice cream cake, $12.99 for a 9-inch ice
cream cake, and $16.99 for a 12-inch ice
cream cake. The ice cream cakes are pre-
pared food. They are not sold by weight or
volume. Instead, they are sold by diameter.

Two or more food ingredients mixed or
combined by the retailer for sale as a single
item, except if any of the following apply:

The retailer’s primary classification in the
North American Industry Classification
System, 2002 edition, published by the Fed-
eral Office of Management and Budget, is
manufacturing under subsector 311, but not

11
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including bakeries and tortilla manufactur-
ing under industry group number 3118.

See the example following (b)1., above.

The item is sold unheated and sold by vol-
ume or weight.

See the example following (b)3., above.

The item is a bakery item made by the re-
tailer, including breads, rolls, pastries,
buns, biscuits, bagels, croissants, donuts,
danish, cakes, tortes, pies, tarts, muffins,
bars, cookies, and tortillas.

See the examples following (b)2., above.

The food and food ingredients are only
sliced, repackaged, or pasteurized by the
retailer.

Example 1: Grocer sells meat at its deli
counter. A customer selects the type of
meat he wants to purchase. The employee
at the deli counter slices the amount the
customer wants and wraps it after it is
sliced. This meat is not prepared food since
the meat is only sliced and repackaged, as-
suming the meat does not otherwise meet
the definition of prepared food.

Example 2: Grocer sells cheese trays. The
cheese trays are put together by the grocer
selecting the various types of cheeses it
wants to include on the tray, slicing the
amount of each type of cheese it wants to
include, placing each type of sliced cheese
on the tray, and then wrapping the cheese
tray. The cheese tray is not prepared food
since the cheese on the tray was only sliced
and repackaged, assuming the cheese tray
does not otherwise meet the definition of
prepared food.

The item contains eggs, fish, meat, or poul-
try in raw form that requires cooking by the
consumer, as recommended by the Food
and Drug Administration in Chapter 3,
part 401.11 of its food code to prevent
food-borne illnesses.

(d)

Example: Grocer seasons and marinates
various types of meat. The meat is required
to be cooked by the customer, as recom-
mended by the Food and Drug Administra-
Administration. This meat is not prepared
food since it is a meat that requires cooking
by the consumer. This assumes the meat
does not otherwise meet the definition of
prepared food.

Food and food ingredients sold with eating
utensils that are provided by the retailer of
the food and food ingredients, including
plates, bowls, knives, forks, spoons, glasses,
cups, napkins, or straws. However a
“plate” does not include a container or
packaging used to transport the food and
food ingredients.

Eating utensils are provided by the retailer
if any one of (1) through (3) applies:

(1) The retailer’s customary practice is to
physically give or hand the utensils to
the purchaser, except that plates, glass-
es, bowls, or cups that are necessary for
the purchaser to receive the food and
food ingredients need only be made
available to the purchaser.

Example 1: Grocer sells milk from a
dispenser. Grocer has cups available for
the purchaser to use to purchase the
milk from the dispenser. The sale of the
milk from the dispenser is the sale of
prepared food since a cup is necessary
for the purchaser to receive the milk
and the cups are made available to the
purchaser.

Example 2: Grocer has a self-service
salad bar. Customers go to the salad
bar, pick up a clam shell container at
the salad bar, and place the items they
would like in the clam shell container.
The clam shell container is a plate or
bowl necessary for the customer to re-
ceive the food. Therefore, sales from
the self-service salad bar are sales of
prepared food.
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(2)

(3)

The retailer’s sales of prepared foods
described in Part VIL.A.3. (a), (b), and
(c), and food for which plates, bowls,
glasses, or cups are necessary to receive
the food or food ingredients, are more
than 75% of the retailer’s total sales of
all food and food ingredients and eating
utensils are made available to the pur-
chaser.

See the Prepared Food Summary
Chart, Box C, “How to Compute the
Percentage of Certain Prepared Foods
Sold by the Retailer” on page 15.

Example: Fast Food Restaurant sells
food and beverages to its customers.
More than 75% of Fast Food Restau-
rant’s sales are sales of certain prepared
food as computed per Box C of the
Prepared Food Summary Chart on
page 15. Customer orders a carton of
milk “to go.” Fast Food Restaurant’s
employee does not give or hand any
utensils to Customer; however, Fast
Food Restaurant has napkins available
to its customers.

The sale of the carton of milk by Fast
Food Restaurant is a sale of prepared
food, since more than 75% of Fast
Food Restaurant’s sales are sales of
certain prepared foods and Fast Food
Restaurant has utensils (i.e., napkins)
available to its customers.

The retailer sells food items that have a
utensil placed in a package by a person
other than the retailer, unless the prima-
ry classification in the North American

Industrial Classification System
(NAICS), 2002 edition, published by
the federal office of management and
budget, of the person who placed the
utensil in the package is manufacturing
under subsector 311.

Example 1: Retailer sells a food item
that contains a spoon that was placed in
the package by the manufacturer of the
food item. The manufacturer’s NAICS
Code is under subsector 311. Retailer is
not selling prepared food, since the
spoon was placed in the package with
the food by the manufacturer whose
NAICS Code is under subsector 311.

Example 2: Same as Example 1 except
that the person who placed the spoon
in the package with the food is not a
manufacturer under subsector 311. Re-
tailer’s sale of this food item is a sale of
prepared food, since the spoon was
placed in the package by a person other
than a manufacturer under subsec-
tor 311.

A flowchart and related notes have also
been included in Appendix 1 of this publi-
cation and can be used to help determine if
the product being sold is “prepared food”
and subject to local food and beverage tax.

Part I1.D. of Publication 220, Grocers —
How Do Wisconsin Sales and Use Taxes
Affect Your Operations? also provides in-
formation about prepared food.
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Prepared Food Summary Chart
""Food and food ingredients' includes beverages, but not alcoholic beverages.

What is “Prepared Food?” “Prepared food” means any of the following:

1.

2.

3.

Food and food ingredients sold in a heated state. See Part VII.A.3.(a).
Food and food ingredients heated by the retailer, with exceptions. See Part VII.A.3.(b).

Two or more food ingredients mixed or combined by the retailer for sale as a single item, with ex-
ceptions. See Part VII.A.3.(c).

Food and food ingredients sold with eating utensils that are provided by the retailer of the food and
food ingredients, including plates, bowls, knives, forks, spoons, glasses, cups, napkins, or straws.
However a “plate” does not include a container or packaging used to transport the food and food in-
gredients. See Box B, below.

When Are Utensils Provided? Eating utensils are provided by the retailer if any one of 1. through 3.
applies:

1.

3.

The retailer’s customary practice is to physically give or hand the utensils to the purchaser, except
that plates, glasses, bowls, or cups that are necessary for the purchaser to receive the food and food
ingredients need only be made available to the purchaser. See Part VII.A.3.(d)(1).

The retailer’s sales of certain prepared foods are more than 75% of the retailer’s total sales of all
food and food ingredients and utensils are made available to the purchaser. All of the retailer’s sales
of food and food ingredients will be considered sales of prepared food when this percentage is more
than 75%. See Box C on the following page to determine the percentage.

Exception: An item sold by the retailer that contains 4 or more servings packaged as one
item and sold for a single price is only prepared food if (1) the retailer physically gives or
hands utensils to the purchaser or (2) the retailer makes plates, bowls, glasses, or cups that
are necessary for the purchaser to receive the food available to the purchaser.

The retailer sells food items that have a utensil placed in a package by a person other than the retail-
er, unless the primary classification in the North American Industrial Classification System
(NAICS), 2002 edition, published by the federal office of management and budget, of the person
who placed the utensil in the package is manufacturing under subsector 311. See Part V11.A.3.(d)3.

Chart continued on next page.

14
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Prepared Food Summary Chart
""Food and food ingredients™ includes beverages, but not alcoholic beverages.

C. How to Compute the Percentage of Certain Prepared Foods Sold by the Retailer. For purposes of
#2 in Box B, the following apply:

1.

For purposes of computing the percentage, the numerator is made up of the retailer’s sales of food
and food ingredients that are the following:

(a) Sold heated;

(b) Heated by the retailer but sold unheated, but not including:

e The retailer’s sales of bakery items,

e Two or more food ingredients mixed or combined by the retailer for sale as a single item if
the retailer’s primary NAICS code is manufacturing under subsector 311 but not including
bakeries and tortilla manufacturers under industry group number 3118, and

e Two or more food ingredients mixed or combined by the retailer for sales as a single item and
sold unheated by weight or volume

(c) Two or more food ingredients mixed or combined by the retailer for sale as a single item, but not
including:

e The retailer’s sales of bakery items,

e Two or more food ingredients mixed or combined by the retailer for sale as a single item if
the retailer’s primary NAICS code is manufacturing under subsector 311 but not including
bakeries and tortilla manufacturers under industry group number 3118,

e Two or more food ingredients mixed or combined by the retailer for sale as a single item and
sold unheated by weight or volume,

e Items that are only sliced, repackaged, or pasteurized by the retailer, or

o Eggs, meat, fish, poultry or any food item containing them in raw form that requires cooking
by the consumer.

(d) Food for which plates, bowls, glasses, or cups are necessary to receive the food.

The denominator of the percentage is made up of all of the retailer’s sales of food and food ingredi-
ents, including the retailer’s sales of prepared food, candy, dietary supplements, and soft drinks.

Alcoholic beverages are not included in the numerator or denominator.

A retailer must compute the percentage for the retailer’s current tax or business fiscal year based on
the retailer’s data from the retailer’s prior tax or business fiscal year, as soon as practical after the
retailer’s accounting records are available, but no later than 90 days after the day on which the re-
tailer’s tax or business fiscal year begins.

If a retailer has no prior tax or business fiscal year in Wisconsin, the retailer shall make a good faith
estimate of its percentage for the retailer’s first tax or business fiscal year and shall adjust the esti-
mate prospectively after the first 3 months of the retailer’s operations if the actual percentage is
materially different from the estimated percentage.

For retailers with more than one establishment in Wisconsin, a single determination that combines
the information for all of the retailer’s establishments in Wisconsin shall be made annually, and will
apply to all of the retailer’s establishments in Wisconsin.
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Alcoholic Beverages

Sales of alcoholic beverages for consumption
on the seller’s premises are subject to the 0.5%
local food and beverage tax. “Alcoholic bever-
age” means a beverage that is suitable for
human consumption and that contains 0.5% or
more of alcohol by volume.

Example 1: A tavern sells cans of beer to pa-
trons for consumption at the tavern. The
tavern’s sales of the alcoholic beverages (i.e.,
cans of beer) are subject to the 0.5% local food
and beverage tax since the beer will be con-
sumed on the seller’s premises.

Example 2: A convenience store sells cans of
beer to its customers. The customers do not
consume the beer at the convenience store. The
convenience store’s sales of the alcoholic bev-
erages (i.e., cans of beer) are not subject to the
0.5% local food and beverage tax since the beer
will be consumed off the seller’s premises.

Examples of Taxable Candy, Soft Drinks,
Prepared Food, and Alcoholic Beverages

Beer served at a bar or restaurant

Breath mints

Candied fruit

Candy apples

Caramel apples

Chewing gum

Deli items that are heated

Fruit drinks that are not more than 50%

vegetable or fruit juice

Granola bars that contain sugar but no flour

Gum

Heated foods and beverages

Mixed drinks served at a bar or restaurant

Nuts that are candy, such as honey roasted

cashews or chocolate covered peanuts

e Raisins that are candy, such as chocolate
covered raisins

e Sandwiches that are prepared food

e Soft drinks sold in cans, bottles, or from a
dispenser

o Taffy apples

e Water that is sweetened

e Wine served at a bar or restaurant

Caution: This list of items is not all-inclusive.
Therefore, there may be items which are not in-
cluded in this list which are subject to
Wisconsin sales tax and the 0.5% food and bev-
erage tax.

For sales of items that are sold packaged and
include both taxable and nontaxable items, see
Part VII.C.

B. What’s Exempt?

Sales of candy, soft drinks, prepared food, and al-
coholic beverages that are exempt from the 5%
Wisconsin state sales or use tax are also exempt
from the 0.5% local food and beverage tax.

Examples of sales or purchases that are exempt
from the local food and beverage tax include (this
list is not all-inclusive):

1. Candy, soft drinks, and prepared food furnished
in accordance with any contract or agreement
by a public or private institution of higher edu-
cation if:

a. The items are furnished by such institution
to an undergraduate student, a graduate
student, or a student enrolled in a profes-
sional school if the student is enrolled for
credit at that institution and if the items are
consumed by that student, or

b. The items are furnished by such institution
to a National Football League team.

Note: This exemption does not apply to alco-
holic beverages sold for consumption on the
seller’s premises.

2. Candy and prepared food sold by hospitals,
sanatoriums, nursing homes, retirement homes,
community-based residential facilities as de-
fined in sec.50.01(lg), Wis. Stats., or any
facility certified or licensed under ch. 48, Wis.
Stats. Note: This exemption does not apply to
(1) alcoholic beverages sold for consumption
on the seller’s premises, or (2) soft drinks.

Facilities certified or licensed under Chapter 48,
Wis. Stats., include licensed day care centers,
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child placement agencies, residential care cen-
ters, foster homes, treatment foster homes,
group homes, and shelter care facilities.

Candy and prepared food, but not soft drinks,
sold to the elderly or handicapped by sellers
providing “mobile meals on wheels.”

Sales to federal and Wisconsin governmental
units (including Wisconsin counties, cities, vil-
lages, towns, public schools, and school
districts), nonprofit organizations holding a
Certificate of Exempt Status (CES) number
from the Wisconsin Department of Revenue,
and any federally recognized American Indian
Tribe or band in Wisconsin.

Sales by any public or private elementary or
secondary school exempt from Wisconsin in-
come or franchise taxes, including school
districts.

Occasional sales by nonprofit organizations.
For more information, see Publication 206,
Sales Tax Exemption for Nonprofit Organiza-
tions.

Sales for resale.

Sales of candy, soft drinks, prepared food, and
alcoholic beverages subject to the food and
beverage tax if the liability for the tax on such
food and beverages is less than $5 for the taxa-
ble year.

Purchases of candy, soft drinks, and prepared
foods that are furnished for no consideration
by a restaurant to the restaurant's employees
during the employees’ work hours.

Note 1: Purchases of candy, soft drinks, and
prepared foods that are furnished for no consid-
eration by a restaurant to the restaurant's
employees other than during the employees’
work hours are subject to the local food and
beverage tax.

Note 2: Sales by a restaurant of candy, soft
drinks, and prepared food to the restaurant's
employees are subject to the food and beverage
tax. Sales of alcoholic beverages by the restau-

rant to its employees for consumption on the
restaurant’s premises are also subject to the lo-
cal food and beverage tax.

Note 3: A restaurant’s purchases of alcoholic
beverages that are furnished for no considera-
tion by a restaurant to the restaurant's
employees are not subject to the local food and
beverage tax, since the tax only applies to sales
of alcoholic beverage for consumption on the
seller’s premises. The restaurant is the consum-
er, rather than the seller, of the alcoholic
beverages that it gives to its employees for no
charge. The restaurant is, however, subject to
Wisconsin state, county, and/or stadium sales
and use taxes on its purchase of such alcoholic
beverages.

Example 1: Restaurant purchases soft drinks
that it provides to its employees during Restau-
rant’s employees’ work hours. Restaurant’s
purchase of the soft drinks is exempt from the
local food and beverage tax.

Example 2: Restaurant purchases soft drinks
that it sells to its employees for half-price dur-
ing Restaurant’s employees’ work hours.
Restaurant may purchase the soft drinks with-
out tax for resale. Restaurant’s sales of the soft
drinks to its employees are subject to the local
food and beverage tax.

C. Examples Illustrating Sales of Candy, Soft

Drinks, Prepared Foods, and Alcoholic
Beverages

The tax treatment of the local food and beverage tax
is illustrated in Examples 1-18.

Note: If the retailer’s sales of certain prepared
foods at the establishment are more than 75% of its
total sales of all food and food ingredients at the es-
tablishment (as computed per Box C of the
Prepared Food Summary Chart on page 15), and
the retailer makes utensils available to purchasers,
all of the retailer’s sales of food and food ingredi-
ents are considered to be prepared foods and subject
to the local food and beverage tax, with the excep-
tion of items that contain four or more servings
packaged as one item and sold for a single price.

17


https://www.revenue.wi.gov/pubs/pb206.pdf

Publication 410

18

Utensils are not considered to be “made available”
by the retailer to the purchaser solely by virtue of a
utensil being placed in the package along with the
food item by a person other than the retailer. “Uten-
sils” include napkins, straws, forks, spoons, knives,
plates, bowls, glasses, and cups.

Note: Additional information about how to com-
pute the percentage of prepared food sold by the
retailer is provided in Part 11.D.4.(b) of Publica-
tion 220, Grocers — How Do Wisconsin Sales and
Use Taxes Affect Your Operations?.

Index to Examples 1-18

As used in Examples 1-18, “Taxable” means subject
to the local food and beverage tax; “Not taxable”
means not subject to the local food and beverage
tax, but may still be subject to Wisconsin state,
county, and/or stadium sales and use taxes.

More Than 75% - Retailers’ sales of certain pre-
pared food are more than 75% of its total sales of
all food and food ingredients at the establishment
and the retailer makes utensils available to custom-
ers. (See Boxes B and C of the Prepared Food
Summary Chart on pages 14 and 15.)

Example 1: Restaurant’s sale of hamburger and
milk — Taxable

Example 2: Restaurant’s sale of hamburger and
wine —Taxable

Example 3: Fast food restaurant’s sale of ham-
burger and milk “to go” - Taxable

Example 4: Fast food restaurant’s sale of milk
in a carton “to go” - Taxable

Example 5: Coffee shop’s sale of a cup of hot

coffee, bottle of orange juice, and a
case of bottles of iced coffee drinks
— Coffee — Taxable; Orange juice —
Taxable; Case of bottled drinks —
Not taxable

75% or Less — Retailers’ sales of certain prepared
food are 75% or less of its total sales of all food and
food ingredients at the establishment and the retail-
er makes utensils available to customers. (See
Boxes B and C of the Prepared Food Summary
Chart on pages 14 and 15.)

Example 6:

Example 7:

Example 8:

Example 9:

Example 10:

Example 11:

Example 12:

Examp/e 13:

Example 14:
Example 15:
Example 16:
Example 17:

Example 18:

Discount store’s sale of pizza and
cup of milk - Taxable

Discount store’s sale of pizza and
carton of milk — Pizza — Taxable;
Milk — Not taxable

Tavern’s sale of candy, pretzels,
and mixed drink — Candy - Taxa-
ble; Pretzels — Not taxable; Mixed
drink — Taxable

Grocery store’s sales of ice cream
cones, ice cream bars, and sundaes
in frozen food section — Not taxable
Ice cream shop’s sale of sundae -
Taxable

Deli purchases sandwiches from
wholesaler and sells unheated —
Not taxable

Deli makes and sells unheated
sandwiches for $5 each - Taxable
Deli makes and sells unheated
sandwiches for $5 per pound — Not
taxable

Deli’s sale of heated chicken -
Taxable

Tavern’s sale of canned and bottled
beer —Taxable

Liquor store’s sale of canned and
bottled beer — Not taxable

Vending machine sales of apples,
cookies, and pretzels — Not taxable
Vending machine sales of soft

drinks - Taxable

Example 1: Restaurant in Milwaukee County sells
food and beverages to its customers. More than
75% of Restaurant’s sales are sales of certain pre-
pared foods as computed per Box C of the Prepared
Food Summary Chart on page 15. Customer is seat-
ed at a table at Restaurant and provided with a
napkin and eating utensils. Customer orders a ham-
burger and milk. Restaurant’s employee serves the
hamburger to Customer on a plate. Restaurant’s
employee serves the milk to Customer in a glass.

The sale of the hamburger and milk by Restaurant
to Customer is subject to the local food and bever-
age tax. All of Restaurant’s sales of food and food
products are considered to be “prepared food,”
since more than 75% of Restaurant’s total sales of
food and food ingredients are sales of certain pre-
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pared foods and Restaurant provides utensils to its
customers.

Example 2: Same as Example 1, except that Cus-
tomer orders a glass of wine with the hamburger
(instead of the milk). The price of the wine is $5 per
glass and the hamburger is $10. Restaurant serves
the wine to Customer in a glass.

The sale of the hamburger (i.e., $10) is subject to
the local food and beverage tax, since the hamburg-
er sold by Restaurant meets the definition of
“prepared food.” All of Restaurant’s sales of food
and food products are considered to be “prepared
food,” since more than 75% of Restaurant’s total
sales of food and food ingredients are sales of cer-
tain prepared foods and Restaurant provides utensils
to its customers. The sale of the wine by Restaurant
(i.e., $5) is also subject to the local food and bever-
age tax, since the local food and beverage tax
applies to sales of alcoholic beverages that are con-
sumed on the seller’s premises.

Example 3: Fast Food Restaurant in Milwaukee
sells food and beverages to its customers. More
than 75% of Fast Food Restaurant’s sales are sales
of certain prepared foods as computed per Box C of
the Prepared Food Summary Chart on page 15.
Customer orders a hamburger and carton of milk
“to go.” Fast Food Restaurant’s employee puts the
hamburger and the milk in a bag and gives the bag
to Customer. Fast Food Restaurant’s employee does
not hand Customer any utensils or put any utensils
in the bag; however, utensils are available to Cus-
tomer.

The sale of the hamburger and milk by Fast Food
Restaurant to Customer is subject to the local food
and beverage tax. All of Fast Food Restaurant’s
sales of food and food products are considered to be
“prepared food,” since more than 75% of Fast Food
Restaurant’s total sales of food and food ingredients
are sales of certain prepared foods and Fast Food
Restaurant has utensils available to its customers.

Example 4: Same as Example 3, except that Cus-
tomer only orders a carton of milk from Fast Food
Restaurant. Fast Food Restaurant’s employee puts
the milk in a bag and gives the bag to Customer.
Fast Food Restaurant’s employee does not hand

Customer any utensils or put any utensils in the
bag; however, utensils are available to Customer.

The sale of the milk by Fast Food Restaurant to
Customer is subject to the local food and beverage
tax. All of Fast Food Restaurant’s sales of food and
food products are considered to be “prepared food,”
since more than 75% of Fast Food Restaurant’s to-
tal sales of food and food ingredients are sales of
certain prepared foods and Fast Food Restaurant
has utensils available to its customers.

Example 5: Coffee Shop is located in Milwaukee
County. More than 75% of Coffee Shop’s sales are
sales of certain prepared foods as computed per
Box C of the Prepared Food Summary Chart on
page 15. Coffee Shop sells Customer a cup of heat-
ed coffee for $3, a bottle of orange juice (100%
juice) for $2, and a case containing six bottles of
iced coffee drinks for $10. Each bottle of iced cof-
fee is one serving. Coffee Shop’s employee hands
Customer the hot coffee in a cup and puts the bottle
of orange juice and the case of iced coffee in a bag.

Coffee Shop’s sale of the hot coffee and the orange
juice is subject to the local food and beverage tax,
but its sale of the case of iced coffee is not subject
to the local food and beverage tax. All of Coffee
Shop’s sales of food and food products are consid-
ered to be “prepared food,” since (a) more than 75%
of Coffee Shop’s total sales of food and food ingre-
dients are sales of certain prepared foods and
(b) Coffee Shop provides utensils (e.g., cups) to its
customers. However, Coffee Shop’s sale of the case
of iced coffee drinks meets the exception explained
in Box B.2. of the Prepared Food Summary Chart
on page 14., since the case of iced coffee drinks
contains four or more servings, is packaged as one
item, and is sold for a single price.

Note: The coffee would be subject to the local food
and beverage tax, even if Coffee Shop’s sales of
prepared foods did not exceed the 75% test, since
the coffee was sold in a heated condition. It was al-
so served in a cup (i.e., utensil).

For purposes of Examples 6-18, the retailer’s
sales of certain "prepared foods' at each estab-
lishment are 75% or less of its total sales of all
food and food ingredients at the establishment as
computed per Box C of the Prepared Food Sum-

19



Publication 410

20

mary Chart on page 15 and the retailer does not
physically give or hand utensils to its customers.

Example 6: Discount Store in Milwaukee County
sells food and beverages to its customers. Customer
orders a slice of pizza and milk. Discount Store’s
employee hands the pizza to Customer in a card-
board container. Discount Store’s employee hands
the milk to Customer in a cup. Napkins and straws
are available for Customer, but are not handed to
the customer.

The sale of the pizza and milk by Discount Store to
Customer is subject to the local food and beverage
tax, since both the pizza and milk sold by Restau-
rant meet the definition of “prepared food.” The
pizza is sold in a heated condition, and the milk is
served in a cup (i.e., utensil).

Example 7: Same as Example 6, except that Dis-
count Store’s employee hands the milk to Customer
in a carton. The sale of the pizza by Discount Store
to Customer is subject to the local food and bever-
age tax, since it meets the definition of “prepared
food.” The sale of the carton of milk is not subject
to the local food and beverage tax. The pizza is sold
in a heated condition. The milk does not meet the
definition of prepared food (i.e., it is not sold heated
and Discount Store does not provide the milk with a
utensil).

Example 8: Tavern in Milwaukee County sells
beer, wine, mixed drinks, and soft drinks for con-
sumption at the tavern. Tavern also sells various
snacks, such as candy, bags of pretzels, and nuts.
Customer orders a mixed drink, a bag of pretzels,
and some candy.

Tavern’s sale of the candy is subject to the local
food and beverage tax, since “candy” is subject to
the tax. The bag of pretzels is not subject to the lo-
cal food and beverage tax, since the bag of pretzels
is neither “candy” nor a “prepared food.” Tavern’s
sales of the mixed drink is subject to the local food
and beverage tax, since the mixed drink is an alco-
holic beverage sold for consumption on the seller’s
premises.

Example 9: Grocery Store in Milwaukee County
sells ice cream cones, ice cream bars, and sundaes
in its frozen food section. Grocery Store’s sales of

these items are not subject to the local food and
beverage tax.

Example 10: Ice Cream Shop in Milwaukee Coun-
ty sells ice cream sundaes. When the customer
orders a sundae, Ice Cream Shop scoops the ice
cream into a dish, adds topping (e.g., chocolate syr-
up) and whipped cream on the ice cream, and
provides the customer with a spoon.

Ice Cream Shop’s sales of the sundaes are subject to
the local food and beverage tax, since the sundaes
that Ice Cream Shop is selling meet the definition of
“prepared food” (i.e., the sundae consists of two or
more items combined by the retailer to be a single
item; also the sundae is also served with eating
utensils).

Example 11: Deli in Milwaukee County sells pre-
packaged sandwiches that it purchases from Whole-
saler. Deli’s sale of these sandwiches are not
subject to the local food and beverage tax, unless
Deli sells the sandwiches in a heated condition or
provides eating utensils with the sandwiches (i.e.,
the sandwiches would then be “prepared food”).

Example 12: Deli in Milwaukee County makes and
sells an unheated pre-packaged sandwich for $5.
Deli’s sale of the sandwich is subject to the local
food and beverage tax, since the sandwich is “pre-
pared food.”

Example 13: Deli in Milwaukee County makes and
sells an unheated pre-packaged sandwich for $5 per
pound. Deli’s sale of the sandwich is not subject to
the local food and beverage tax, since the sandwich
is sold unheated and by weight or volume. Sales of
unheated items that are sold by weight or volume
are not “prepared foods.”

Example 14: Deli in Milwaukee County sells
chickens roasted on a rotisserie. Deli’s sales of the
roasted chickens sold heated are subject to the local
food and beverage tax, since the roasted chickens
are “prepared food” (i.e., the roasted chicken is sold
in a heated condition).

Example 15: Tavern in Milwaukee County sells
individual cans and bottles of beer to its patrons for
consumption at Tavern. The sale of the beer is sub-
ject to the local food and beverage tax, since the
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beer is an alcoholic beverage that is sold for con-
sumption on the seller’s premises.

Example 16: Liquor Store in Milwaukee County
sells individual cans and bottles of beer, as well as
six-packs, 12-packs, and cases for off-premises
consumption. The sale of the beer is not subject to
the local food and beverage tax.

Example 17: A vending machine located in Mil-
waukee County offers apples, cookies, and pretzels
for sale. The sales of the apples, cookies, and pret-
zels are not subject to the food and beverage tax,
since these items are not candy, soft drinks, or pre-
pared foods.

Example 18: A vending machine located in Mil-
waukee County offers cans of soft drinks for sale.
Sales of canned soft drinks are subject to the local
food and beverage tax.

. Combination of Items That Includes Items

Subject to the Local Food and Beverage Tax

Retailers may sell two or more distinct and identifi-
able products together for one nonitemized price.
When one or more of the products is candy, soft
drinks, or prepared foods, none of the products in-
clude real property or services to real property, and
the sale occurs in Milwaukee County, the local food
and beverage tax treatment of such combinations is
provided in 1. and 2., below. Note: If at least one of
the products is real property or a service to real
property, an allocation must be made to reflect the
products that are subject to the local food and bev-
erage tax.

1. 50% or Less of the Retailer’s Total Purchase
Price or Sales Price is Attributable to Items
Subiject to the Local Food and Beverage Tax

The entire sales price of a gift basket containing
taxable and nontaxable products, one or more
of which is a food or food ingredient, is exempt
from the local food and beverage tax if both of
the following apply:

e The products in the gift basket are pack-
aged together by the retailer and sold for
one non-itemized price, and

e The retailer's purchase price or sales price
of the taxable products in the gift basket are
50% or less of the seller's purchase price or
sales price, respectively, of all the products
included in the gift basket. The retailer may
use either its purchase price or sales price
of the products (but not a combination of
both) for this computation.

Note: The sale may, however, be subject to
Wisconsin state, county, and stadium sales tax-
es.

An exemption is provided for the retailer’s pur-
chase of the items that would have been subject
to the local food and beverage tax, except for
the fact that this 50% provision applies. There-
fore, the seller will not owe any sales or use tax
on its purchase of the products included in the
gift basket, since one or more of the products
included was a food or food ingredient.

Example 1: Grocery Store sells a gift basket
for $30 that includes a basket, fresh fruit, a
package of hot cocoa mix, and a bag of candy.
Grocery Store's purchase price and sales price
of each of the products is as follows:

Sales

Item Cost Price*
Basket $ 1.00 $ 3.00
Fresh Fruit 6.00 15.00
Cocoa Mix 3.00 7.00
Candy 2.00 5.00
Totals $12.00 $30.00

Grocery Store’s sale of the gift basket is not
subject to the local food and beverage tax. The
basket, fruit, and cocoa mix are not items that
are subject to the local food and beverage tax.
The bag of candy is the only item that is subject
to the local food and beverage tax. Since the
purchase price and sales price of the candy is
50% or less of Grocery Store’s total purchase
price and sales price, respectively, the sale of
the gift basket is not subject to the local food
and beverage tax. Although Grocery Store's
sale of the gift basket is not taxable, Grocery
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Store may still purchase the basket and the can-
dy without tax for resale. Note: The sale of the
gift basket is also not subject to Wisconsin
state, county, or stadium sales taxes.

*The sales prices in this column are not item-
ized to the customer, but are the amounts these
items would sell for if they were to be sold sep-
arately.

Example 2: Same as Example 1, except that the
gift basket contains two cocoa mugs, rather
than the fresh fruit. The purchase price and
sales price of each of the items to Grocery Store
is the following:

Sales

Item Cost Price*
Basket $ 1.00 $ 3.00
Mugs 6.00 15.00
Cocoa Mix 3.00 7.00
Candy 2.00 5.00
Totals $12.00 $30.00

Grocery Store’s sale of the gift basket is not
subject to the local food and beverage tax. The
basket, mugs, and cocoa mix are not items that
are subject to the local food and beverage tax.
The bag of candy is the only item that is subject
to the local food and beverage tax. Since the
purchase price and sales price of the candy is
50% or less of Grocery Store’s total purchase
price and sales price, respectively, the sale of
the gift basket is not subject to the local food
and beverage tax. Note: Although the sale of
the gift basket is not subject to the local food
and beverage tax, it is subject to Wisconsin
state, county, and stadium taxes, since more
than 50% of Grocery Store’s total purchase
price and sales price of the items in the gift
basket is subject to such taxes.

More than 50% of the Retailer’s Total Pur-
chase Price or Sales Price is Attributable to
Items Subject to the Local Food and Bever-
age Tax

The entire sales price of a gift basket containing
taxable and nontaxable products, one or more
of which is a food or food ingredient, is subject
to the local food and beverage tax if both of the
following apply:

e The products in the gift basket are pack-
aged together by the retailer and sold for
one non-itemized price, and

e The retailer's purchase price and sales price
of the products in the gift basket that are
subject to the local food and beverage tax
are more than 50% of the retailer's purchase
price and sales price, respectively, of all the
products included in the gift basket.

The seller may purchase the items that it sells
without tax for resale.

In the following examples it is assumed that the
retailers’ sales of prepared foods at the estab-
lishment are 75% or less of its total sales of all
of its food and food ingredients at the estab-
lishment and that the retailer does not
physically give or hand utensils to its custom-
ers. (See the introduction in Part VII.C.)

Example 1: Bowling Alley sells a children’s
lunch special at its snack bar for $5.00, which
includes a cheeseburger, french fries, and a toy.
Bowling Alley's purchase price and sales price
of the products is as follows:

Sales

Item Cost Price*
Cheeseburger $1.00 $2.00
French Fries 1.00 2.00
Toy _0.50 _1.00
Totals $2.50 $5.00

Bowling Alley’s sale of the lunch special is
subject to the local food and beverage tax. The
cheeseburger and french fries are items that are
subject to the local food and beverage tax (i.e.,
prepared foods). The toy is not an item that is
subject to the local food and beverage tax.
Since the purchase price and sales price of the
cheeseburger and french fries is more than 50%
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of Bowling Alley’s total purchase price and
sales price, respectively, of the items included
in the lunch special, the entire sales price of the
lunch special (i.e., $5.00) is subject to the local
food and beverage tax.

*The sales prices in this column are not item-
ized to the customer, but are the amounts these
items would sell for if they were to be sold sep-
arately.

Example 2: Deli sells a dinner package for
$30.00, which includes 12 pieces of heated
fried chicken, two pounds of potato salad, and
two bottles of soft drinks. Deli's purchase price
and sales price of the products is as follows:

Sales

Item Cost Price*
Fried Chicken $10.00 $17.00
Potato Salad 5.00 7.00
Soft Drinks 4.00 6.00
Totals $18.00 $30.00

Deli’s sale of the dinner package is subject to
the local food and beverage tax. The fried
chicken and soft drinks are items that are sub-
ject to the local food and beverage tax (i.e.,
prepared foods and soft drinks, respectively).
The potato salad is not an item that is subject to
the local food and beverage tax (i.e., the potato
salad is sold unheated by the pound and, there-
fore, is not a prepared food). Since the purchase
price and sales price of the fried chicken and
soft drinks is more than 50% of Deli’s total
purchase price and sales price, respectively, of
all of the items included in the dinner package,
the entire sales price of the dinner package (i.e.,
$30.00) is subject to the local food and bever-
age tax.

*The sales prices in this column are not item-
ized to the customer, but are the amounts these
items would sell for if they were to be sold sep-
arately.

Example 3: Grocery Store sells a gift basket
for $30 that includes a basket, three oranges,

VIII.

two apples, and a box of candy. Grocery Store's
purchase price and sales price of the products is
as follows:

Sales

Item Cost Price*
Basket $ 1.00 $ 3.00
Oranges 3.00 4.00
Apples 2.00 4.00
Candy 12.00 19.00
Totals $18.00 $30.00

Grocery Store’s sale of the gift basket is subject
to the local food and beverage tax. The basket,
oranges, and apples are items that are not sub-
ject to the local food and beverage tax. The
candy is an item that is subject to the local food
and beverage tax. Since the purchase price and
sales price of the candy is more than 50% of
Grocery Store’s total purchase price and sales
price, respectively, of all the items included in
the gift basket, the entire sales price of the gift
basket (i.e., $30.00) is subject to the local food
and beverage tax.

*The sales prices in this column are not item-
ized to the customer, but are the amounts these
items would sell for if they were to be sold sep-
arately.

RENTAL CAR TAX

A. What’s Taxable?

Establishments primarily engaged in the short-term
rental of passenger automobiles are subject to a 3%
tax on the sales price from the rental of Type 1 au-
tomobiles without drivers in Milwaukee County, for
a period of 30 days or less. (See Part I1.B. to deter-
mine where the rental of an automobile takes
place.)

A “Type 1 automobile” is a motor vehicle designed
and used primarily for carrying persons and in-
cludes (this list is not all-inclusive):

Automobiles licensed as automobiles
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e Passenger vans licensed as automobiles

“Type 1 automobiles” do not include (this list is not
all-inclusive):

e Motor buses
e Motorcycles, mopeds, or motor bicycles
e Motor homes

e Motor vehicles licensed as trucks

Example: An establishment located in Milwaukee
County that is primarily engaged in the short-term
rental of passenger cars without drivers provides a
rental car for two days at the rate of $50 per day to
a customer. The customer is also charged $10 per
day for a child’s car seat. This fee is only charged to
customers who wish to rent a car seat, and the car
seat is a standard car seat that can be used in any
vehicle. The total charge to the customer is $120
($100 + $20 = $120). Only the $100 charge for the
vehicle is subject to the 3% rental car tax. The
charge to the customer for renting the child’s car
seat is not a part of the establishment’s sales price
from the rental of the automobile.

Caution: An “establishment primarily engaged in
short-term rental of passenger cars” is a business
location whose primary business is the rental of
passenger cars for periods of 30 days or less. A lo-
cation’s primary business may be determined by
comparing its total sales from each activity at a lo-
cation for the previous taxable year (e.g., sales,
service, rentals) to its total sales at that location for
the previous taxable year. That activity with the
greatest percentage of total sales is the primary
business.

Example: Company has two locations in Milwau-
kee County. At one location, Company operates a
motor vehicle dealership. At the other location,
Company operates a rental business, only renting
passenger cars for periods of 30 days or less. The
percentage of total sales for the previous taxable
year at the motor vehicle dealership is as follows:
Sales (45%), service (35%), rental of passenger cars
for 30 days or less (10%), and rentals of vehicles
for more than 30 days (10%).

Since the motor vehicle dealership location’s prima-
ry business is sales, it is not an “establishment

primarily engaged in the short-term rental of pas-
senger cars.” Therefore, taxable sales from rentals
of Type 1 automobiles for 30 days or less at that lo-
cation are not subject to the rental car tax. However,
the sales price from rentals of Type 1 automobiles
at Company’s rental location are subject to the rent-
al car tax, since that establishment is primarily
engaged in the short-term rental of passenger cars.

Caution: Total sales subject to the 3% rental car
tax may not be reduced by insurance charges unless
the insurance charges are separate and optional to
the customer.

. What’s Exempt?

Rentals of automobiles that are exempt from the 5%
Wisconsin sales or use tax are also exempt from the
3% rental car tax.

Examples of rentals that are exempt from the 3%
tax include (this list is not all-inclusive):

1. Rerentals.

Example: Company A leases an automobile
from Company B for 30 days or less which it
will lease to Individual. Individual takes pos-
session of the automobile in Milwaukee
County.

The charge by Company B to Company A for
the lease of the automobile is not subject to the
3% tax because it is for rerental. Company A
should provide Company B with a completed
Form S-211, Wisconsin Sales and Use Tax Ex-
emption Certificate, indicating resale. The
charge by Company A to Individual is subject
to the 3% rental car tax.

2. Service or repair replacement vehicles.

A lessor’s rental of a Type 1 automobile to a
customer is not subject to the 3% rental car tax
if the customer’s car is being serviced or re-
paired. The service or repair may be done by
the lessor or someone other than the lessor.

Note: Although not subject to the rental car tax,
the rental of a service or repair replacement ve-
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hicle is subject to the 5% Wisconsin sales or
use tax.

Example: Individual takes his automobile to
Company, for repair. For a fee of $20 per day,
Company provides Individual with an automo-
bile to use while his car is being repaired.
Individual picks up the automobile in Milwau-
kee County and uses it for five days.

The charge by Company to Individual for the
use of the automobile is not subject to the 3%
tax, regardless of who does the service or re-
pair.

If the rental of a car is not subject to the 3%
rental car tax because the customer’s automo-
bile is being serviced or repaired, the lessor
must obtain a Form RV-207, Certificate of Ex-
emption for Rental Vehicles, or similar
document from the customer. If a document
other than Form RV-207 is used, the document
must contain all of the following:

e Signature of the customer.
e Name and address of the customer.

e Basis for the claimed exemption (e.g., cus-
tomer is renting this automobile while his
or her automobile is being repaired or ser-
viced by [fill in company’s name]).

Rentals to the federal government.

Rentals to any federally recognized American
Indian Tribe or band in Wisconsin.

Rentals to a Wisconsin governmental unit, in-
cluding a Wisconsin county, city, village, town,
public school, or school district.

Rentals to nonprofit organizations that hold
Certificate of Exempt Status (CES) number is-
sued by the Wisconsin Department of Revenue.

Rentals by any public or private elementary or
secondary school exempt from Wisconsin in-
come or franchise taxes, including school
districts.

vehicle fee of 5%. For information on the state rental
vehicle fee, refer to Publication 202, Sales and Use Tax
Information for Motor Vehicle Sales, Leases, and Re-
pairs.

IX. INTEREST AND PENALTIES
A. Interest
1. Refunds

Refunds of local exposition taxes bear interest
at 3% per year.

2. Amounts Due

Additional local exposition taxes due as a result
of an audit by the Wisconsin Department of
Revenue or as a result of filing an amended re-
turn bear interest at 12% per year until such
taxes are paid or become delinquent. Local ex-
position taxes that are delinquent bear interest
at 18% per year.

B. Penalties

If you do not file returns, do not pay the tax by the
due date of the return, or file incorrect returns, the
following civil penalties may be imposed (this list is
not all-inclusive):

1. Failure to File or Pay By the Due Date

e Late filing fee - $20 charge for not filing a
return by the due date if due to neglect.

e Negligence penalty - 5% of the tax due for
each month (or part of a month) the return
is filed after the due date because of negli-
gence. The maximum negligence penalty
for late filing is 25% of the tax due.

e Fraud penalty - 50% of the tax not paid if
there was intent to defeat or evade the tax.

2. Filing Incomplete or Incorrect Returns

o Negligence penalty - 25% of the additional
taxes due if there was negligence in filing
the return.

e Fraud penalty - 50% of the additional taxes

Note: Transactions that are subject to the local exposi- due if there was intent to defeat or evade
tion rental car tax are also subject to a state rental the taxes.
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In addition, criminal penalties relating to the
5% Wisconsin sales or use tax may also apply
to the local exposition taxes.

Additional Enforcement of Room Tax

The room taxes, in addition to enforcement by the
Wisconsin Department of Revenue, may also be en-
forced by the Local Exposition District. The Local
Exposition District may do any of the following
with respect to its room taxes:

1. Whenever the district has probable cause to be-
lieve that the correct amount of room tax has
not been assessed or that the tax return is not
correct, it may inspect and audit the financial
records of any seller subject to the room tax to
determine whether or not the correct amount of
room tax is assessed and whether or not any
room tax return is correct.

2. Enact a schedule of forfeitures, not to exceed
5% of the room tax, to be imposed on any seller
subject to the room tax who fails to comply
with a request to inspect and audit the seller’s
financial records.

3. Determine the room tax according to its best
judgment if any seller required to make a return
fails, neglects, or refuses to do so for the
amount, in the manner and form, and within the
time prescribed by the district.

4. Require each seller who is subject to the room
tax to pay an amount of taxes that the district
determines to be due under 3., above, plus in-
terest at the rate of 1% per month on the unpaid
balance. No refund or modification of the pay-
ment determined may be granted until the seller
files a correct room tax return and permits the
district to inspect and audit his or her financial
records pertaining to the furnishing of accom-
modations.

5. Enact a schedule of forfeitures, not to exceed
25% of the room tax due for the previous year
or $5,000, whichever is less, to be imposed for
failure to pay the room tax.

X. CORRECTING AN ERROR

A. Underpayments

If you file your return and later become aware that
you made an error on the return by underreporting
local exposition taxes due, you should file an
amended return with the Wisconsin Department of
Revenue.

You may amend your return using My Tax Account,
the Department of Revenue’s Internet-based tax-
payer service. (See PartV. for information about
My Tax Account, including how to obtain your lo-
gon ID and password.

You may also use Form EX-12, Local Exposition
Tax Return, to file an amended return. Write
“Amended Return” at the top of Form EX-12 and
complete the return with the amounts that should
have been reported. Include a copy of the
Form EX-12 you previously filed along with a letter
explaining the changes.

Amended returns should be sent to Wisconsin De-
partment of Revenue, Mail Stop 3-107, P.O. Box
8946, Madison, W1 53708-8946.

. Overpayments - Claims for Refund

If you determine that you overpaid local exposition
taxes to the Wisconsin Department of Revenue or to
a seller, a claim for refund of the overpaid tax may
be filed as explained below. Who may file the claim
for refund depends on whether you are a seller or a
buyer.

e Sellers

If you overpaid local exposition taxes on the
sale to a buyer of lodging, food or beverages, or
the rental of automobiles, you may file a claim
for refund. It is suggested that you amend your
return using My Tax Account, the Department
of Revenue’s Internet-based taxpayer service.
(See Part V. for information about My Tax Ac-
count, including how to obtain your logon ID
and password.)

You may also amend your return using
Form EX-12. Write “Amended Return” at the
top of Form EX-12, and fill in the correct
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amounts. Include a copy of the Form EX-12
you previously filed, along with a letter ex-
plaining the changes.

Caution: Refunds of local exposition taxes, in-
cluding interest, collected from a buyer must be
returned by the seller to the buyer. If a seller is
unable to refund the tax and interest to the buy-
er, the refund must be returned to the Wisconsin
Department of Revenue. See Part X.C. for addi-
tional information about a seller’s requirement
to refund local exposition tax to its customer.

e Buyers

A buyer may request a refund from the seller of
local exposition taxes that the buyer paid to the
seller in error.

Alternatively, a buyer may file a claim for re-
fund with the Wisconsin Department of
Revenue for local exposition taxes paid to a
seller in error if the claim for refund is $50 or
more of tax.

If the tax is less than $50, a buyer may still file
a claim for refund with the Department of Rev-
enue for tax paid in error to a seller if 1) the
seller is out-of-business, 2) the buyer is being
field audited, or 3) the period covered in the
claim for refund is within the statute of limita-
tions for the buyer, but is closed for the seller.
If none of these conditions are met by the buyer
and the claim for refund is under $50, the buyer
may not file a claim for refund with the De-
partment of Revenue, but may request the seller
who paid the tax to the Department of Revenue
to file a claim for refund.

A buyer filing a claim for refund with the Wis-
consin Department of Revenue for local
exposition taxes paid in error to a seller should
contact the Wisconsin Department of Revenue
for information on how to file a claim.

The time limitations in which a claim may be filed
are the same as for the 5% Wisconsin state sales
and use tax. For more information, obtain Publica-
tion 216, Filing Claims for Refund of Sales or Use
Tax.

Claims for refund should be sent to Wisconsin De-
partment of Revenue, Mail Stop 3-107, P.O. Box
8946, Madison, W1 53708-8946.

. Seller’s Requirement to Refund Local

Exposition Tax to Its Customer

A seller is required to refund taxes and related in-
terest to the buyers from whom the taxes were
collected, in the following situations:

1. The seller files a claim for refund with the Wis-
consin Department of Revenue, for taxes that
the seller has collected from buyers, and re-
ceives such refund.

2. The seller files a claim for refund with the Wis-
consin Department of Revenue, for taxes that
the seller has collected from buyers, and the
seller is entitled to a refund of such taxes, but
the refund is offset against deficiencies of the
seller due and owing on the books of the Wis-
consin Department of Revenue.

3. The seller collects amounts as taxes erroneously
from buyers, but the seller does not remit such
amounts to the state.

If the seller cannot locate the buyers, the seller must
return the taxes and related interest to the Wiscon-
sin Department of Revenue within 90 days after the
date of the refund, within 90 days after the date of
the offset, or within 90 days after discovering that
the seller has collected taxes erroneously from the
buyers.

RECORDKEEPING

A. General Records to Keep

If you are required to file local exposition tax re-
turns, you must keep adequate records of business
transactions to enable you and the Wisconsin De-
partment of Revenue to determine the correct tax
due.

Records to Keep - Exempt Sales and Certificates

The requirements for exemption certificates or other
documentation that a sale or rental is exempt that
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apply to the 5% Wisconsin sales or use tax also ap-
ply to the local exposition district taxes.

An exemption certificate received by a seller as
proof that a sale was exempt from sales and use tax
may be used as proof of exemption from local ex-
position district taxes. You do not need a separate
exemption certificate for local exposition district
taxes if you receive an exemption certificate for
sales and use taxes that applies to the same transac-
tion.

Example 1: Company does not charge tax on its
sale of food or beverages to its customer because
the customer is going to resell the food and bever-
ages. Company has an exemption certificate
indicating resale on file for this customer for sales
and use tax purposes. That certificate may also be
used as proof that the sale was exempt from the
0.5% local food and beverage tax.

Example 2: Company does not charge the 5% Wis-
consin sales tax on lodging furnished to a
Wisconsin governmental unit. Company receives a
purchase order from the governmental unit and in-
voices the governmental unit for the lodging
furnished. This documentation is also sufficient for
exempting the sale of the lodging from the 2.5%
and 7% room taxes.

XIl. YOU MAY BE AUDITED

If you are in business, an auditor from the Wisconsin
Department of Revenue may visit you. Don’t be
alarmed, as many taxpayers are audited to determine if
they paid the correct amount of income, corporate,
withholding, and sales and use taxes.

You will be notified prior to any audit so that a conven-
ient time can be arranged to examine your records. As a
taxpayer, you are required to make available your rec-
ords for local exposition taxes as well as your records
for other Wisconsin taxes. To perform the audit, it will
be necessary for the auditor to examine these records.
Don’t hesitate to ask any questions of the auditor.

If the audit results show that you have not paid the
proper amount of tax, the department will issue you a
written notice indicating the amount of tax you owe or
overpaid. As a taxpayer you have the right to appeal if
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you disagree with the audit. The notice from the de-
partment will explain the procedures for appealing.

X, 1IF YOU HAVE QUESTIONS

If you have any questions about the local exposition
taxes, please refer to the Common Questions for Local
Expo Taxes on the department’s website. If you have
questions that are not answered in the Common Ques-
tions, you may contact the department as follows:

Visit our website: revenue.wi.gov

Email: DORSalesandUse@revenue.wi.gov

Write: Wisconsin Department of Revenue
Mail Stop 5-77
P.O. Box 8949
Madison, W1 53708-8949

You may also call either of the following Wisconsin
Department of Revenue offices:
819 N. 6th St.

Milwaukee (414) 227-4000

Madison 2135 Rimrock Rd. (608) 266-2776
These offices are open from 7:45am. to 4:30 p.m.,,

Monday through Friday.

TTY Equipment Telephone help is available using
TTY equipment. The Department of Revenue uses a
free Telecommunications Relay Service for those indi-
viduals who are deaf, hard-of-hearing, deaf-blind and
speech disabled. To use the relay service to reach us,
please dial "711" or visit Wisconsin Relay for more in-
formation.
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ARE YOU SELLING “PREPARED FOOD?

APPENDIX |

(This flowchart only helps you determine if the "food and food ingredient” (See Note 1) being sold
meets the definition of “prepared food” provided in sec. 77.51(10m), Wis. Stats.)

STEP 1:

IS THE FOOD OR FOOD INGREDIENT SOLD IN A HEATED STATE? (See Note 2)

NO

\ 4

BOWLS, GLASSES, AND CUPS.)

IS THE RETAILER’S CUSTOMARY PRACTICE TO PHYSICALLY GIVE OR HAND
UTENSILS TO THE PURCHASER WITH THIS FOOD OR FOOD INGREDIENT?
(“UTENSILS” INCLUDE NAPKINS, STRAWS, FORKS, SPOONS, KNIVES, PLATES,

YES

YES

v NO

YES

ARE PLATES, BOWLS, GLASSES, OR CUPS NECESSARY TO RECEIVE THE FOOD OR
FOOD INGREDIENTS MADE AVAILABLE TO THE PURCHASER?

“PREPARED FOOD”

(TAXABLE)

NO
NO
v
DOES THE PACKAGE CONTAIN A UTENSIL PLACED IN IT BY A PERSON YEs .| IS THAT PERSON’S NAICS CODE
OTHER THAN THE RETAILER? »{ MANUFACTURING UNDER
SECTOR 3117 (See Note 3)
¥_NO i
GO TO STEP 2 < YES
|
STEP 2: NO ARE 2 OR MORE FOOD
INGREDIENTS MIXED OR
WERE THE FOOD OR FOOD »| COMBINED BY THE RETAILER FOR
INGREDIENTS PREVIOUSLY HEATED . NO SALE AS A SINGLE ITEM?
BY THE RETAILER BUT SOLD IN <
UNHEATED STATE?
ARE THE RETAILER’S IE
SALES OF CERTAIN
YES “PREPARED FOODS” _ vgs | 1sTHERETAILER'S PRIMARY
\ YES GREATER THAN 75% < NAICS CLASSIFICATION
: > OF ITS SALES OF ALL MANUFACTURING UNDER 311, BUT
IS THE RETAILER’S PRIMARY NAICS FOOD AND FOOD NOT INCLUDING 3118? (See Note 4)
CLASSIFICATION MANUFACTURING INGREDIENTS? (Se¢ |«
UNDER 311, BUT NOT INCLUDING Note 6) <
31187 (See Note 4)
> NO
YES
NO v
v YES v NO < YES IS IT A SINGLE ITEM AND SOLD BY
ARE THERE 2 OR MORE FOOD »| | DOESTHEITEM WEIGHT OR VOLUME?
INGREDIENTS MIXED OR CONTAIN 4 OR
COMBINED BY THE RETAILER FOR MORE SERVINGS,
SALE AS A SINGLE ITEM AND SOLD PACKAGED AS 1
BY WEIGHT OR VOLUME? ITEM AND SOLD FOR | YES NO
A SINGLE PRICE? v
(See Note 7) . YES IS IT A BAKERY ITEM MADE BY
NO YES < THE RETAILER? (See Note 5)
y - NO NO
> NO
IS IT A BAKERY ITEM MADE BY v
THE RETAILER? (See Note 5) VES
IS IT ONLY SLICED, REPACKAGED,
< OR PASTEURIZED BY THE
RETAILER?
NO A\ 4
ARE UTENSILS MADE
YES AVAILABLE BY THE NO . NG
RETAILER TO THE g
PURCHASER? (See Note 8) P YES v
< IS IT MEAT, FISH, EGG, OR
- POULTRY OR ANY FOOD
PREPARED CONTAINING THEM IN RAW FORM
) NOT “PREPARED FOOD” (NOT TAXABLE AS THAT REQUIRES COOKING BY THE
FOOD . ” CONSUMER?
PREPARED FOOD” BUT MAY BE TAXABLE AS
(TAXABLE) “CANDY,” “SOFT DRINK,” OR “DIETARY
\ SUPPLEMENT”) o
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APPENDIX |
Notes To “Prepared Food” Flowchart

"Food and food ingredient” means a substance in liquid, concentrated, solid, frozen, dried, or dehydrated
form, that is sold for ingestion, or for chewing, by humans and that is ingested or chewed for its taste or nu-
tritional value. "Food and food ingredient™ includes beverages, but not alcoholic beverages. "Food and food
ingredient™ does not include tobacco.

Food and food ingredients are sold in a heated state if they are sold at a temperature higher than the room
temperature.

A business’ code under the North American Industry Classification System (NAICS) is based on that busi-
ness’ primary business activity. NAICS subsector 311 covers all food manufacturing businesses.

A business’ code under the North American Industry Classification System (NAICS) is based on that busi-
ness’ primary business activity. NAICS subsector 311 covers all food manufacturing businesses and
industry group number 3118 covers bakeries and tortilla manufacturing.

Bakery items include breads, rolls, pastries, buns, biscuits, bagels, croissants, donuts, danish, cakes, tortes,
pies, tarts, muffins, bars, cookies, and tortillas.

For purposes of computing the 75%, the numerator is made up of the retailer’s sales of food and food in-
gredients:

(a) That are sold heated;
(b) That were heated by the retailer but sold unheated, but not including:

e The retailer’s sales of bakery items,

e Two or more food ingredients mixed or combined by the retailer for sale as a single item if the re-
tailer’s primary NAICS code is manufacturing under subsector 311 but not including bakeries and
tortilla manufacturers under industry group number 3118, and

e Two or more food ingredients mixed or combined by the retailer for sale as a single item and sold
unheated by weight or volume

(c) Two or more food ingredients mixed or combined by the retailer for sale as a single item, but not includ-
ing:

e The retailer’s sales of bakery items,

e Two or more food ingredients mixed or combined by the retailer for sale as a single item if the re-
tailer’s primary NAICS code is manufacturing under subsector 311 but not including bakeries and
tortilla manufacturers under industry group number 3118,

e Two or more food ingredients mixed or combined by the retailer for sale as a single item and sold
unheated by weight or volume,

e Items that are only sliced, repackaged, or pasteurized by the retailer, or

e Eggs, meat, fish, poultry or any food item containing them in raw form that requires cooking by the
consumer.

(d) Food and food ingredients for which plates, bowls, glasses, or cups are necessary to receive the food and
food ingredients.

The denominator is made up of all of the retailer’s sales of food and food ingredients.

Serving sizes are based on the information contained on the label of each item sold, except that if the item
does not contain a label, the serving size is based on the retailer’s reasonable determination.

Utensils are not considered to be “made available” by the retailer to the purchaser solely by virtue of a uten-
sil being placed in the package along with the food item by a person other than the retailer. “Utensils”
include napkins, straws, forks, spoons, knives, plates, bowls, glasses, and cups.
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