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as the trucks of the sole
proprietership.”

**12. Neither the partnership. nor
the sole proprietorship furnish the
drivers. The drivers are the em-
ployees of the corporation.”

*13. There are instances in which
the partnership and sole proprie-
torship charge still other parties
for the use of these vehicles, and
in those situations the corpora-
tion again furnishes the driver,
but the corporation is paid by the
partnership for the driver’s
wages, and the other party in turn
pays the partnership one pay-
ment which inciudes the charge
for the driver.”

Section 77.52 (1), Wis. Stats., im-
poses a tax on the gross receipts
from the sale, lease or rental of tan-
gible personal property as the term
lease is defined in 5. 77.51(23),
Wis. Stats., to include *“‘rental, hire
and license™ . No further definition is
provided in Chapter 77, nor are any
examples or guidelines given.

The Court indicated that in the law, a
lease of tangible perscnal property
usually means a contract by which
one owning such property grants to
another the right to possess, use
and enjoy it for a specified period of
time in exchange for a periodic pay-
ment of a stipulated price or
amount, referred to as rent.

Given the stipulated set of facts, it
appears clear that the partnership
and the sole proprietorship furnish
trucks for the use of the corporation
and in turn are compensated for
such use (Stipulations 10-12) . Fur-
ther, it was stipulated that, on occa-
sion, the partnership and sole pro-
prietorship furnish for compensation
trucks to still other parties (Stipula-
tion 13).

In comparing these facts with the
apptlicable statute, s. 77.52 (1),
Wis. Stats., and the obvious, ordi-
nary, and accepted meaning of the
term “lease”’, the Court said the ac-
tivities in question appear to fall
clearly within the statute and thus
would be taxable.

The taxpayer argued that the stat-
ute is essentially defective in that no
specific definition of a truck-type
iease is provided, and based upon
this alleged omission, reviewed the
motor vehicle code and the defini-
tions included therein. The Court
found that the Legislature in enact-

ing statutes of this nature is not re-
quired to list or itemize every possi-
ble specific object of taxation, nor to
otherwise specifically define the pa-
rameters of each and every taxing
enterprise. The alleged failure of s.
77.52 (1), Wis. Stats., to further de-
fine “'lease” or its application to mo-
tor vehicle leasing arrangements is
not fatal. This is particularly so when
the term “lease’ has a commion and
well understood meaning amongst
the general populace.

Therefore, the Court found that the
statute is legally sufficient for the
purposes of imposing & tax on leas-
ing operations, including motor vehi-
cle leasing operations.

The taxpayer claimed that the situa-
tion is muddied, however, by the in-
terjection of Wis. Adm. Code Tax
11.29 (4) {c) which provides:

“Charges for the rental of motor
trucks shall be taxable. However,
if -drivers are provided by the
truck's ocwner to operate the
trucks and the Public Service
Commission and the Department
of Transportation’s Division of
Motor Vehicles consider the ar-
rangement a transportation ser-
vice under statute or under rules
adopted by either or both of
those state agencies, the charges
shall not be taxable.”

This administrative regulation ap-
pears to follow the provisions of s.
194.01(15), Wis. Stats., which
states:

'*. .. The lease or rental of a
motor vehicle to a person for
transportation of the person's
property which lease or rental di-
recily or indirectly includes the
lessor's services as a driver shall
be presumed to be transportation
for hire and not private carriage,
except under arrangements ap-
proved by the commission and
the department . . .”

The taxpayer claimed that under
this provision its common carrier
services are not "leases”. By impli-
cation they are not taxable under
the sales tax statutes. However, the
Court found there was a flaw in this
argument because neither the Leg-
islature nor the Department of
Transportation, nor the Pubiic Ser-
vice Commission have determined
that such transportation services are
or are not leases. What has been de-
termined, and codified is that for
regulatory purposes when a criver is

supplied by the lessor the service is
a transporiation service and regu-
lated as a common carrier rather
than as a private carrier. According
to Ch. 194, the service is still desig-
nated and considered to be a leas-
ing arrangement, but for motor vehi-
cle regulatory purposes, when a
driver is provided it falls under the
purview of the common carrier regu-
lations and not private carriage.

The Court indicated the administra-
tive decision codified in Wis. Adm.
Code ruie Tax 11.29(4) (c) is
based ons. 194.01 (15) , Wis. Stats.
The administrative code section cre-
ates a distinction between transpor-
tation services in which a driver is
provided and those in which a driver
is not provided. The former is not
subject to sales tax while the latter
is. Such a distinction does not by its
existence create an ambiguity. Fur-
ther, the distinction appears to have
a rational basis.

When a driver is furnished more than
mere “‘tangible personal property”
is being furnished—a human being
is also being furnished. Although
there can be instances in which a
human being can be “rented”’, such
an arrangement seems more in the
nature of a “‘hiring’’ than a rental. No
such distinction occurs when the
only item being rented is a piece of
mechanical equipment.

Secondly, the taxpayer's argument
about the degree of control over the
property being a determining factor
in a lease vs. noniease question is
support for the proposition that this
is a leasing situation. Certainly the
providing of a human driver provides
the lessor with a greater degree of
control over the ultimate use and
care afforded equipment than when
such a driver is not provided. A
human driver, ultimately responsible
to the lessor for his or her job, is
more likely to be concerned about
the continued welfare and well being
of the vehicles being used than
would a driver employed by the
lessee. The lessor’s driver would be
more inclined tc ensure that the ve-
hicle is used in a manner commen-
surate with the interest of the em-
ployer and not in a manner adverse
to the best interests of the lessor.
When the vehicle is turned over to a
tessee without a driver the vehicle is
far more vulnerable to being used in
a manner unknown or unforeseen by
the tessor.






