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I New Sales hd Use

I. NEW SALES AND USE TAX LAWS

The following new sales and use tax laws have been
enacted. The effective date of each law is shown in
parenthesis. See Part II on page 4 for information
about other tax law changes that may affect your
business.

A. Telephone Message Services Are Taxable (effec-
tive for sales on or after December 1, 1997)

Sales and use tax is imposed on services that
consist of recording telecommunications messages
and transmitting them to the purchaser of the
service or at that purchaser's direction, but not
including those services if they are merely an
incidental, as defined in sec. 77.51(5), Wis. Stats.,
element of another service that is sold to that
purchaser and is not taxable.

B. Telecommunications Services Terminating in
Wisconsin and Charged to a Service Address in
Wisconsin Are Taxable, Except Certain Services
Obtained by Means of a Toll-Free Number
(effective for sales on or after December 1, 1997)

Sales and use tax is imposed on telecommunica-
tions services that:

» cither originate or terminate in Wisconsin, and

« are charged to a service address in Wisconsin,
regardless of the location where that charge is
billed or paid.

Exception: Services that are obtained by means of
a toll-free number, that originate outside Wisconsin
and that terminate in Wisconsin, are not taxable.

C. Credit Allowed for Sales Tax Properly Paid to
Another State on Interstate Telecommunications
Services (effective October 14, 1997)

Any person who is subject to the tax under sec.
77.52(2)(a)5, Wis. Stats., on telecommunications
services that terminate in Wisconsin and who has
paid a similar tax on the same services to another
state may reduce the amount of the tax remitted to
Wisconsin by an amount equal to the similar tax
properly paid to another state on those services or
by the amount due Wisconsin on those services,
whichever is less. That person shall refund propor-
tionally to the persons to whom the tax under sec.
77.52(2)(a)5, Wis. Stats., was passed on an
amount equal to the amounts not remitted.,

D. Motor Vehicles Used by Dealership — Measure

of Use Tax Changed ({(effective December 1,
1997)

Persons holding an ownership interest in Wisconsin
licensed motor wvehicle dealerships {(e.g., sole
proprietors, partners, subchapter S shareholders,
LLC members, etc.) who are not subject to with-
holding for federal income tax purposes, but who
actively participate in the day-to-day operation of
the dealership, may use $99" (see the end of this
summary for an explanation) per month as the
measure of use tax for motor vehicles assigned to
them that are used for a purpose, in addition to
retention, demonstration, or display, while being
held for sale.

“Actively participates” means the person performs
services for the dealership, including selling,
accounting, managing, and consulting, for more
than 500 hours in a taxable year for which the
person receives compensation. “Actively partici-
pates” does not include services performed only in
the capacity of an investor, including studying and
reviewing financial statements or reports on the
operation of the business, preparing or compiling
summaries or analyses of the finances of the busi-
ness for the investor's own use, or monitoring the
finances or operations of the activity in a nonmana-
gerial capacity.



Previously, motor vehicles assigned to these per-
sons and used for a purpose, in addition to reten-
tion, demonstration, or display, while being held
for sale were subject to use tax on the lease value
computed using the IRS Lease Value Table con-
tained in IRS Reg. § 1.61-21(d)(2).

" $99 is the amount effective for the period 1/1/97 through
12/31/97. This amount is subject 1o change effective each
January 1 thereafter to account for changes in the Con-
sumer Price Index, See Part 11l on page 6.

“Real Property Construction Activities” —
Definition Changed (effective for sales of proper-
ty pursuant to contracts entered into on or after
December 1, 1997)

The definition of “real property construction activi-
ties” for purposes of sec. 77.5 1(2), Wis. Stats., is
changed to mean “activities that occur at a site
where tangible personal property that is applied or
adapted to the use or purpose to which real proper-
ty is devoted is affixed to that real property, if the
intent of the person who affixes that property is to
make a permanent accession to the real property.”
In sec. 77.51(2), Wis. Stats., “real property con-
struction activities” do not include “affixing to real
property tangible personal property that remains
tangible personal property after it is affixed.”

This change in definition of “real property con-
struction activities” reverses the decision of the
Wisconsin Supreme Court in Wisconsin Depart-
ment of Revenue v. Sterling Custom Homes (282
N.W.2d 573 (1979)). Manufacturers of modular
homes are no longer considered engaged in real
property construction when they manufacture a
home for a specific site designated by the purchas-
er prior to manufacturing. The manufacturer is
engaged in real property construction activities
when the manufacturer affixes the modular home
at the site selected by the purchaser.

Manufactured Buildings — Computing Amount
Subject to Tax (effective for sales of property
pursuant to contracts entered into on or after De-
cember 1, 1997)

Gross receipts and sales price from the sale of a
“manufactured building,” as defined in sec.
101.71(6), Wis. Stats. (see definition below), that
is tangible personal property when sold, may be
reduced by one of the following:

Option A: 35% of the sales price.

Option B: An amount equal to the sales price
minus the cost of the materials that become an

ingredient or component part of the manufactured
building.

No credit is allowed for trade-ins under Option A
or Option B in computing gross receipts-or sales
prices subject to tax.

Once a retailer chooses Option A or Option B for
the first manufactured building sold under this
provision, the retailer must continue to use that
option for all sales of manufactured buildings, that
are tangible personal property when sold, until
such time as the department approves in writing
the use of the other option.

“Manufactured building” under sec. 101.,71(6),
Wis. Stats. (1995-96), means any structure or
component thereof which is intended for use as a
dwelling and:

1. is of closed construction and fabricated or
assembled on-site or off-site in manufacturing
facilities for installation, connection, or assem-
bly and installation, at the building site; or

2. is a building of open construction which is
made or assembled in manufacturing facilities
away from the building site for instaliation,
connection, or assembly and installation, on
the building site and for which certification is
sought by the manufacturer,

“Manufactured building” does not mean a2 manu-
factured home or mobile home under sec. 101.91
or any building of open construction which is not
subject to 2. above.

Exemption Modified for Meals, Food, and
Beverages Furnished Under Contract or Agree-
ment by Institutions of Higher Education (effec-
tive for contracts or agreements entered into on or
after October 14, 1997)

The exemption for meals, food, food products or
beverages furnished in accordance with any con-
tract or agreement by a public or private institution
of higher education is modified to apply only if:

l. The items are furnished to an undergraduate
student, a graduate student, or a student en-
rolled in a professional school if the student is
enrolled for credit at that institution and if the
items are consumed by that student, or

2. The items are furnished to a National Football
League team.

Note: Under prior law, meals, food, food products
or beverages furnished in accordance with any






